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_______________________________________________________
3
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_______________________________________________________
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16 the Honorable Sheila A. Rappaport, Judge of the 

District Court.  
17

          This transcript is a complete transcription 
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1 MORNING SESSION, TUESDAY, AUGUST 23, 2011

2              WHEREUPON, the court reconvened at     

3 8:45 a.m., and the following proceedings were had:

4                *     *     *     *     *

5              THE COURT:  Calling up Case 05CV4794.  Are 

6 we ready to proceed?  

7              MR. HINOJOSA:  The interpreters are 

8 introducing themselves.    

9              THE COURT:  Oh.  

10              MR. HINOJOSA:  That's something standard 

11 that they do.  And, Your Honor, we should be breaking 

12 early today, possibly, depending on how long some of 

13 the cross-examinations go.  But we should be finished 

14 definitely by 3 o'clock this afternoon.    

15              THE COURT:  Oh.  We're fine.  

16              MS. BONO:  And, Your Honor, if it's okay, 

17 our first witness this morning indicates that she'd 

18 like to testify in English.  Sometimes when she gets 

19 nervous, she might want to revert to Spanish, and 

20 that's why we're hoping to have the interpreter sort of 

21 on stand by, if that's okay with the Court?  

22              THE COURT:  Oh, certainly.  And then if 

23 there's any issue about a word or what something means, 

24 you know, the interpreter's here.  So . . .  And would 

25 you enter your appearance for the record.
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1              THE INTERPRETER:  Jack Mundry, interpreter 
2 certification for the State of Colorado 7044.  
3              Judge, just so it's clear, this is 
4 something that the interpreters have done in the past 
5 as well, where a party will ask the interpreter to 
6 remain in the courtroom and to listen to the questions 
7 and the answers even though they're being given in 
8 English.  If there are any clarifications, then the 
9 party on the witness stand can ask for clarification in 

10 Spanish, and the interpreter can assist with that 
11 interpretation.    
12              THE COURT:  Thank you.  
13              THE INTERPRETER:  You're welcome.  
14              MS. BONO:  Thank you very much, Your 
15 Honor.  
16              THE COURT:  Yes.  
17              MS. BONO:  Plaintiff-intervenors call 
18 Celia Leyva.    
19              THE COURT:  If you'd come forward, ma'am.  
20 If you'd come up here, ma'am, to the witness stand.  
21              THE WITNESS:  Hi.  
22              THE COURT:  You can put your purse down 
23 wherever it's comfortable for you.  You're like me, 
24 with a big purse there.  If you'd raise your right 
25 hand.  
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1                       CELIA LEYVA,
2 having been first duly sworn to state the whole truth, 
3 testified as follows:
4              THE COURT:  Thank you.  Please be seated.  
5 And, ma'am, I notice -- oh, have a seat, yes.  As it 
6 was explained to you, if at any time you would like the 
7 interpreter to assist, let us know, you know.  And I 
8 know your attorney will be on top of it as well.  Could 
9 you tell us your name and spell both your first and 

10 last name for us?  
11              THE WITNESS:  Celia Leyva.  
12              THE COURT:  You're going to have to maybe 
13 pull -- yeah, we need to make sure the court reporter 
14 and everybody else can hear you.  Okay.  
15              THE WITNESS:  Celia Leyva.  C-e-l-i-a.  
16 Leyva, L-e-y-v-a.  
17              THE COURT:  Thank you very much.  
18                    DIRECT EXAMINATION
19 BY MS. BONO:
20         Q.   Thank you, Mrs. Leyva.  Good morning.  
21         A.   Good morning.
22         Q.   Where do you live, please.  
23         A.   I live in Thornton, Colorado.
24              THE COURT:  Okay.  If you could try to 
25 speak up.  Maybe move the mic a little bit.  Yeah.  
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1 Okay.  'Cause you have a soft voice.  
2              THE WITNESS:  Okay.  
3              MS. BONO:  Try to speak into the 
4 microphone.  
5              THE COURT:  Yeah, so -- 'cause the court 
6 reporter wants to make sure she can get everything down 
7 and we can all hear you.  
8         Q.   (BY MS. BONO)  How many children do you 
9 have, Mrs. Leyva?

10         A.   I have two boys.
11         Q.   What are their names?
12         A.   Jorge and Joshua Leyva.
13         Q.   And ages, please.  
14         A.   11 and 9.  
15         Q.   What is -- can you please describe your 
16 surrounding community for the Court.  
17         A.   Well, I live in a place where I feel safe.  
18 Schools are close.  And I work pretty close to home.
19         Q.   Do you like where you live?
20         A.   I do.
21         Q.   Do you feel like it's a good place to 
22 raise your children?
23         A.   Yes.
24         Q.   What kind of education do you have, 
25 Ms. Leyva?

4229

1         A.   A high school.
2         Q.   What grade did you go up to?
3         A.   12th grade.
4         Q.   You graduated from high school?
5         A.   Yes.
6         Q.   And did you have the opportunity to attend 
7 any college?
8         A.   I did.
9         Q.   And where did you go to college?

10         A.   Well, I did have the opportunity; I just 
11 didn't go.  
12         Q.   Did you pursue any type of technical 
13 degree?
14         A.   Yes.  
15         Q.   And what was that?
16         A.   Medical assistant.
17         Q.   And did you complete that?
18         A.   Yes.
19         Q.   Was it an associate's degree?
20         A.   No.  Certificate.
21         Q.   Has anybody in your family ever gone to 
22 college?
23         A.   No.
24         Q.   Do you work?
25         A.   Yes.
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1         Q.   And where are you employed?
2         A.   I work at a dentist's office.  
3         Q.   Do you have any other jobs?
4         A.   No.
5         Q.   And how many days a week do you work?
6         A.   Five days a week.
7         Q.   And how many hours a day?
8         A.   40 hours.
9         Q.   40 hours a week?

10         A.   Uh-huh.
11         Q.   Are there many job opportunities in your 
12 community?
13         A.   Yes.
14         Q.   And what types of opportunities are there?
15         A.   Well, there's a lot of local stores, 
16 doctors' offices, hospitals nearby.
17         Q.   Local businesses?
18         A.   Yes.
19         Q.   Are you married?
20         A.   Yes.
21         Q.   And what level of education does your 
22 spouse have?
23         A.   12th grade.
24         Q.   And does your spouse work currently?
25         A.   He's disabled at this time.
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1         Q.   What did he do before he was disabled?
2         A.   A CDL driver.
3         Q.   And he's unable to work because of his 
4 disability?
5         A.   Yes.
6         Q.   Is his disability work-related?
7         A.   Yes.
8         Q.   Do both of your children receive reduced 
9 or free lunch?

10         A.   They do.
11         Q.   Is that because of the amount of income 
12 your family receives?
13         A.   Yes.
14         Q.   Does your income affect your ability to 
15 provide resources in your home to help with your sons' 
16 education?
17         A.   Yes.
18         Q.   Can you give some examples of how?
19         A.   Well, like I don't have -- I can't afford 
20 to pay for like after-school programs.  There's been 
21 times where I don't have the money to pay for my son's 
22 instrument at school.
23         Q.   Any other examples that you can think of?
24         A.   No.
25         Q.   I'd like to talk a little bit about your 
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1 children.  And I'm going to show you a portion of 
2 what's been marked and admitted as Exhibit 20016.  And 
3 this is a document that's Bates labeled Intervenor 
4 005033.  Let me try to get a little bit closer.  That's 
5 difficult to see.  From what you can tell, is this an 
6 accurate list of the schools that your son Josh has 
7 attended?
8         A.   Yes.
9         Q.   And where is he currently going to school?

10         A.   Welby Montessori.
11         Q.   And what grade is he in?
12         A.   Third grade.
13         Q.   And I'll show you another page from an 
14 exhibit that's been marked and admitted as       
15 Exhibit 20015.  And this has been Bates labeled 
16 Intervenor 004999.  And from what you can tell, is this 
17 an accurate list of where your son Jorge has attended 
18 school?
19         A.   Yes.
20         Q.   And where is Jorge currently attending?
21         A.   Welby Montessori.
22         Q.   And what grade is he in?
23         A.   Sixth grade.  
24              MS. BONO:  Your Honor, may I approach with 
25 copies?    
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1              THE COURT:  Yes.  Thank you.  
2         Q.   (BY MS. BONO)  Let's talk about Jorge 
3 first.  What types of things does Jorge like to do?
4         A.   He likes to play in the band.  He likes 
5 sports.
6         Q.   What kind of -- what kind of boy is he?
7         A.   He's an easy-going, respectful.  Easy to 
8 make friends.
9         Q.   Does he know what he wants to do after 

10 high school?
11         A.   He would like to be a doctor.
12         Q.   How is Jorge doing in school currently?
13         A.   Not very well.
14         Q.   Are -- are there any areas where he's 
15 struggling?
16         A.   He's struggling in math and reading.
17         Q.   Does Jorge need tutoring or extra support 
18 in those subjects?
19         A.   Yes.
20         Q.   Is there -- does the school offer 
21 tutoring?
22         A.   No.
23         Q.   Do you know why not?
24         A.   There's not enough funds for it.  To pay 
25 tutors.
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1         Q.   Have you had conversations with Jorge's 
2 teachers regarding additional support in math and 
3 reading?
4         A.   Yes.  I always ask at the end of the 
5 quarters, and every time we meet with the teachers, I 
6 ask them for tutoring, and they just tell me that he's 
7 going to catch on.  But I don't see that happening.
8         Q.   Has -- do you feel like he's falling 
9 farther behind?

10         A.   Yes.
11         Q.   And are you able to help Jorge in math and 
12 reading?
13         A.   Sometimes.
14         Q.   And why don't you hire a tutor for him?
15         A.   It's just something that I can't afford.
16         Q.   Is summer school offered at Jorge's 
17 school?
18         A.   No.
19         Q.   And do you think summer school is 
20 something that would help him in the areas where he 
21 struggles?
22         A.   Yes.
23         Q.   Are there any after-school programs 
24 available for Jorge where he can get help with his 
25 homework?
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1         A.   No.
2         Q.   Do you know why not?
3         A.   To my understanding, there's not enough 
4 funds for -- to pay for tutors.
5         Q.   Is -- is Jorge an English language 
6 learner?
7         A.   Yes.
8         Q.   I'm going to show you another page from 
9 the exhibit that we've marked and admitted as 20016.  

10 Excuse me, 20015.  
11              MS. BONO:  Actually, Your Honor, before I 
12 go into these records, can we get this portion of the 
13 transcript sealed and segregated from the rest of the 
14 record, in addition to the exhibits?  
15              THE COURT:  Yes.  We'll order that to be 
16 done.  Thank you.  
17              MS. BONO:  Thank you.  
18              (Proceedings continued on page 4236, 
19 confidential excerpt.)
20              
21              
22              
23              
24              
25              
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1              (Proceedings continued from page 4251, 
2 line 6.)
3              THE COURT:  Next witness.  
4              MS. BONO:  Plaintiff-intervenors call Mary 
5 Wickersham.    
6              THE COURT:  If you'd come forward up here 
7 to the witness stand.  
8              THE WITNESS:  I'm sorry?  
9              THE COURT:  If you'd -- I'm sorry -- come 

10 forward to the witness stand.  If you'd raise your 
11 right hand.  
12                     MARY WICKERSHAM,
13 having been first duly sworn to state the whole truth, 
14 testified as follows:
15              THE COURT:  Thank you.  Please be seated, 
16 ma'am.  And that microphone is adjustable, so you can 
17 pull it closer to you if you would like.  And if you 
18 would keep your voice up so we all can hear you.  And 
19 can you state your full name and spell your last name 
20 for us?  
21              THE WITNESS:  Mary Wickersham.  
22 W-i-c-k-e-r-s-h-a-m.    
23              THE COURT:  Thank you.  
24
25
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1                    DIRECT EXAMINATION
2 BY MS. BONO:
3         Q.   Good morning, Mrs. Wickersham.  
4         A.   Good morning.
5         Q.   It's good to see you again.  There's also 
6 water up there at the corner if you'd like some.  Can 
7 you please tell the Court where you currently work.  
8         A.   The Colorado Children's Campaign.
9         Q.   And what is your title there?

10         A.   I'm a senior fellow for education.
11         Q.   Can you briefly describe some of your 
12 current job duties?
13         A.   My major responsibility is the director of 
14 a project called the School Finance Partnership.
15         Q.   How long have you been at the Colorado 
16 Children's Campaign?
17         A.   Mid-February 2011.
18         Q.   And where were you before you joined the 
19 children's campaign?
20         A.   I was in the policy office for Governor 
21 Hickenlooper.  
22         Q.   And can you briefly describe some of your 
23 job duties in the governor's policy office?  And just 
24 so you know, I'm solely going to be discussing probably 
25 BEST and also facilities here in the state of Colorado.  
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1 The Court has already ruled that budget issues and 
2 non-educational appropriations aren't relevant in this 
3 case, so I'm not interested in those topics.  
4              I just want to hear a little bit more 
5 about your background and some of the experience you've 
6 had in some of your different job opportunities.  
7         A.   In Governor Hickenlooper's policy office, 
8 I was really just transitional help for the new policy 
9 team, getting them -- helping out with the basic 

10 legislative process, bridging some education issues, 
11 writing some memos on some tax and fiscal 
12 policy-related issues.  
13         Q.   And what positions did you hold before you 
14 joined Governor Hickenlooper's policy office?
15         A.   I was a half-time -- well, just prior to 
16 that I was half time the director of initiatives for 
17 State Treasurer Cary Kennedy and half-time the senior 
18 educational policy advisor for Governor Ritter.
19         Q.   And if you could please briefly describe 
20 your job duties in each of those positions.  And we can 
21 start with your position with Governor Ritter.  
22         A.   While I was in Governor Ritter's office, 
23 it was the last year of his administration after he had 
24 already decided not to run for re-election, so the 
25 policy office staff was not at full capacity.  I 
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1 started out -- I started out exclusively over issues 
2 associated with higher education and also school 
3 finance, various -- any aspects of school finance.  
4              Then I transitioned into the senior policy 
5 education person for K-12 and higher ed, so I was 
6 responsible for any number of things.  One of our major 
7 responsibilities was legislative analysis and support 
8 for the governor's agenda.  
9              I also was governor's liaison to a 

10 year-long process that involved a higher ed strategic 
11 plan.  I also worked to develop a intensive month-long 
12 public awareness initiative called Complete College 
13 Colorado.  I was the governor's liaison to -- for some 
14 portion of that time to the State Council for Educator 
15 Effectiveness.  I represented the governor on a couple 
16 of different policy initiatives that were around 
17 education.  
18              I served on the -- as the governor's 
19 representative on the teacher quality board.  Just 
20 pretty much catch-all.  Anything associated with 
21 education.
22         Q.   Thank you.  And what about your position 
23 with Treasurer Kennedy?  Can you briefly describe some 
24 of your work there?
25         A.   I helped develop and implement the 
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1 treasurer's various policy initiatives.
2         Q.   And did that include the BEST program, or 
3 Building Excellent Schools Today?
4         A.   Yes.  I also managed the financing for the 
5 BEST certificates of participation.
6         Q.   Which are also sometimes referred to as 
7 COPs?
8         A.   Yes.
9         Q.   And where did you work before you 

10 joined -- before you went into those part-time tracks 
11 with the treasurer's office and the governor's officer?
12         A.   Before that I was full -- no, I wasn't.  I 
13 was 90 percent in Treasurer Kennedy's office.  
14         Q.   And before Treasurer Kennedy's office?
15         A.   I worked for the Donnell-Kay Foundation.
16         Q.   Can you describe for the Court what the 
17 Donnell-Kay Foundation is?
18         A.   It's a non-profit foundation, a family 
19 foundation that provides funding for various education 
20 initiatives statewide and also does in-house policy 
21 work on the subject of K-12 education in the state of 
22 Colorado.
23         Q.   And what was your title at Donnell-Kay?  
24         A.   I was the director of special projects.
25         Q.   And what were some of your job duties?
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1         A.   My major responsibility while I was at 
2 Donnell-Kay was a project or an area, anything 
3 essentially -- various efforts related to school 
4 facilities and school capital funding in the state.
5         Q.   Did you conduct any research and/or 
6 analysis regarding school facilities in the state?
7         A.   Yes, I did.
8         Q.   And can you please describe the work that 
9 you did regarding capital funding for Donnell-Kay.  

10         A.   There was analysis on the capacity -- the 
11 capacity of local districts to provide for capital 
12 funding, the various avenues or opportunities that were 
13 available to local districts to provide for capital 
14 funding.  There was a needs assessment that we 
15 conducted that -- that took two approaches and was a 
16 sampling of needs in some districts.  
17              There was a public awareness campaign that 
18 involved a website, various pieces of research, 
19 visiting districts across the state.  We developed 
20 certain ballot initiatives that were filed with 
21 legislative council and the secretary of state's office 
22 that in various ways tried to increase state funding 
23 for school buildings.  
24         Q.   In the process of that work did you visit 
25 school districts in Colorado?
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1         A.   I did.
2         Q.   Approximately how many?
3         A.   Dozens.  Something in the neighborhood of 
4 50.
5         Q.   And can you give some examples of what you 
6 observed?
7         A.   They -- so -- okay.  Yes.  The buildings 
8 that I visited were kind of in various states of 
9 disrepair.  There were some certainly that were more 

10 extreme, but the conditions ranged from bulging 
11 foundations, cracked foundations, structural -- places 
12 where the structural integrity of the building had been 
13 compromised, to all sorts of plumbing problems, 
14 including -- well, not infrequently untreated 
15 wastewater that would back up into the building.  
16              All sorts of roof problems, from the most 
17 minor situation where there are only buckets in the 
18 middle of classrooms, to more extreme situations where 
19 kids had been dislocated in the middle of CSAP testing, 
20 or in a couple of cases where there were gutters on the 
21 inside of the school building that would channel the 
22 rainwater after it fell through the roof away from 
23 certain sensitive areas.  
24              All sorts of asbestos situations, mold 
25 situations.  There was an old, deteriorated building, 

4259

1 house that was being used as a -- as a library at one 
2 school district.  The back half of the house was 
3 completely taken over with mold, and so they just kind 
4 of boarded -- boarded over the door and continued to 
5 use the rest of the building as the library.  
6              There were lots of site issues, where 
7 rainwater or ice or in some cases mud would wash in 
8 various doors.
9         Q.   You said mud would wash into the 

10 buildings?
11         A.   Yes.  I mean, pretty much any sort of 
12 issue that you can -- mice infestation.  Bat 
13 infestation.  Recently rattlesnakes.  
14         Q.   And what time -- what time period was this 
15 when you were making these observations?
16         A.   I started at Donnell-Kay in the summer of 
17 2004.  So from then through -- the entire time I was at 
18 Donnell-Kay, started at the state treasurer's office in 
19 April of 2007, and then continued on the issue of 
20 school capital while I was in the treasurer's office, 
21 through until today.
22         Q.   And when you were personally -- I know you 
23 said that Donnell-Kay did an assessment portion, an 
24 assessment piece for the school buildings in the state, 
25 but when you were making the personal observations that 
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1 you just described, what time frame was that, when you 
2 were touring the school districts?
3         A.   With Donnell-Kay or -- I mean, I've been 
4 seeing -- 
5         Q.   With Donnell-Kay.  
6         A.   Okay.  Gosh.  So I think we started the 
7 needs assessment project in the winter of 2000 -- so 
8 November, December 2004.  And I believe we -- and so I 
9 saw some schools as part of that project.  Released 

10 those results I believe the following May, 2005.  
11              But then we started into the PR project 
12 that involved my visiting various schools in all 
13 regions of the state.  We visited some schools in 
14 association with a CNN piece that was produced.  We 
15 produced a video ourselves that would have been in 2006 
16 that covered five different school districts.  So kind 
17 of throughout that time period.  
18         Q.   And the video in 2006 captured some of 
19 these conditions that you observed in the schools?
20         A.   That's correct.
21         Q.   Just a moment ago you mentioned gutters 
22 redirecting water.  So those gutters were inside the 
23 schools?
24         A.   That's correct.
25         Q.   Redirecting water to the outside?
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1         A.   That's correct.  Or, actually, I didn't 
2 personally visit the Holly school, but it was one of 
3 the schools that we did a video -- part of our video, 
4 and in that case they had gutters on the inside of the 
5 kitchen that were collecting water and funneling them 
6 into a big trough.
7         Q.   Did you observe any issues related to 
8 electricity or heat?
9         A.   Yes.  Electricity was a common 

10 problem, especially in the older schools.  The schools 
11 are not made for the wiring load.  They're not wired 
12 for the electric load that current technology demands.  
13 So there were frequently stories of situations where a 
14 teacher in one classroom turns on an overhead projector 
15 and crashes the electric for the entire school.  
16              I met with one school district who told me 
17 about how they had worked for over a year on a capital 
18 campaign to purchase new computers for the computer 
19 lab, only to install them and realize they didn't have 
20 adequate electricity to run them simultaneously.  So 
21 wiring was a frequent problem.  
22              What were the other things?
23         Q.   Heat --
24         A.   Heat.
25         Q.   -- was the other one that I mentioned.  
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1         A.   Yes.  Heat was -- boilers, heat, 
2 incredibly common situation.  Many, many schools that I 
3 visited told stories of kids wearing hats and coats 
4 during the winter months.  One particular situation 
5 recently where the school in Silverton, which is a very 
6 high elevation mountain town, had a coal-fired boiler 
7 that failed, and the kids there spent an entire school 
8 year without permanent heat.  So heating was a very 
9 frequent problem.

10         Q.   Did you make any conclusions in the course 
11 of your research and building visits, your interviews 
12 with administrators and teachers, regarding what type 
13 of effect such facilities and conditions have on 
14 student achievement and success?
15         A.   I did.  Reviewed the literature associated 
16 with the relationship between school facilities and 
17 academic success.
18         Q.   And what were the conclusions that you 
19 made based on your research and your work?
20         A.   I can't remember specifics with respect 
21 to, you know, a quantifiable number, but I do recall 
22 that the literature was uniform in its finding that 
23 facilities had a direct impact on student achievement.
24         Q.   Based on your work, do you believe that 
25 school facilities are essential or at least very 
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1 important to the academic and social success of 
2 students?
3         A.   Yes.
4         Q.   And the studies and research that you did 
5 supported a correlation between the quality of 
6 facilities with student achievement?
7         A.   Not research that I -- that I did, 
8 because -- 
9         Q.   The studies -- 

10         A.   That I reviewed.
11         Q.   The studies that you reviewed?  
12         A.   Yes.
13         Q.   And in your experience visiting and 
14 observing the school districts, was that -- was that 
15 conclusion consistent with what you observed?
16         A.   Yes.  I -- well, I should say I 
17 didn't -- when I went out to look at school facilities, 
18 I didn't inquire about, you know, the -- the school's 
19 achievement levels as a way of making a correlation.  
20 But there are certain kind of intuitive connections 
21 that can be made.  For example, if there's no science 
22 lab, one can, I think, infer that laboratory science 
23 would not be able to be taught in that particular 
24 environment.  And lots of other examples like that.
25         Q.   Like the lack of technology?
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1         A.   Technology was one, certainly.  Lack of a 
2 library.  A lot of the spaces that we consider to be 
3 standard for modern school buildings in 
4 hundred-year-old school buildings were entirely absent.  
5 So there were also lots of conditions that I observed 
6 associated with overcrowding that would seem to clearly 
7 have an impact on student achievement.  Classrooms on 
8 stages, one-on-one instruction in closets, things of 
9 that nature.  

10         Q.   And you said you saw some buildings that 
11 were over a hundred years old?
12         A.   Yes.
13         Q.   And you stated earlier that you looked 
14 at -- one of the things that you looked at in the 
15 process of your work was school district capacity to 
16 meet their building needs?
17         A.   That's correct.
18         Q.   And did you make any conclusions as a 
19 result of that work?
20         A.   So if you -- yes.
21         Q.   Like what were they?
22         A.   If -- if you look at the ability for 
23 school districts on their own to meet their capital 
24 needs, the primary way in which school districts 
25 associate -- or I'm sorry -- address their capital 
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1 needs is through the sale of general obligation bonds.  
2 And the state limits the bonding capacity of -- of 
3 local school districts to 20 percent of assessed value.  
4              So if you look at the 178 school districts 
5 statewide and ask what is their max bonding capacity, 
6 so what is the most money under current law they would 
7 be able to raise if they were able to successfully 
8 obtain voter approval, and then you compare that to the 
9 average cost of a new school building, at the time, and 

10 I haven't looked at the numbers since then, my finding 
11 was that just under half of the school districts, and I 
12 want -- my recollection, it was something in the 
13 neighborhood of 87 school districts did not have the 
14 total bonding capacity to build a single new school.
15         Q.   And that was assuming what cost for a new 
16 school?
17         A.   So at the time I had an advisory committee 
18 made of school facility experts, school facility 
19 managers, architects, people who worked in school 
20 facilities.  They had estimated the average cost of a 
21 K-8 -- so this doesn't include all of the expense of 
22 high school parts -- to be about $6 million.  And using 
23 that figure is how I came up with that number.
24         Q.   Does the -- does the limit on bonding 
25 capacity to 20 percent of districts' assessed value 
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1 create variation between the districts' ability to meet 
2 their capital needs?  
3         A.   The limit -- I don't believe it's the -- I 
4 don't believe it's the limitation so much as the fact 
5 that it's based on assessed value.
6         Q.   And can you elaborate a little on that?
7         A.   The idea that the financial capacity of 
8 school districts to address capital needs is based 
9 entirely on property value drives a lot of inequities 

10 across the state because of the wide variation in 
11 property value in a state like Colorado, where we have 
12 some of the -- some counties in Colorado that recently 
13 rank high nationally for poverty, as well as very 
14 affluent resort communities.  
15              So that property value disparity is then 
16 reflected in the local bonding capacity.  And because 
17 it's not key to a per-pupil amount, it's just a 
18 straight value of the property, there -- there 
19 are -- there is a tremendous amount of disparity across 
20 the state.
21         Q.   Well, just to give the Court a sense of 
22 the variance between total bonding capacity per 
23 district on a per-pupil basis, can you provide an 
24 example?  
25         A.   So, again, I haven't looked at the 
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1 specific numbers -- 
2         Q.   And this would be, like we mentioned, in 
3 that 2006 time frame.  
4         A.   So at the time the wealthiest district on 
5 a per-pupil assessed value basis was Aspen School 
6 District, and my recollection was that their per-pupil 
7 assessed value was something over a million and -- I 
8 don't know.  I mean, I don't know the specific.  And 
9 then the poorest on a per-pupil assessed value basis 

10 school district was Sanford School District in the San 
11 Luis Valley, and my recollection was that their 
12 per-pupil assessed value was something south of 
13 $20,000.  So the disparity between a million per kid 
14 and $20,000 per kid.  
15         Q.   As part of your work at Donnell-Kay, did 
16 you conduct any research into how other states fund 
17 capital construction issues?
18         A.   I did.
19         Q.   And did you reach any conclusions based on 
20 your research?
21         A.   I did.
22         Q.   Can you elaborate on those conclusions?
23         A.   It's my recollection of the kind -- of 
24 what other states were doing research, that Colorado 
25 was one of only a handful of states that had not 
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1 invested substantial money at the state level in school 
2 capital funding.  And in particular, I looked at the 
3 programs in our immediate -- some of our immediate 
4 neighboring states, Wyoming, Arizona, and New Mexico, 
5 and the amount of money that they were able to invest 
6 in school capital at the time was -- in the case of 
7 Arizona and Wyoming, I know it was -- I believe it was 
8 over a billion dollars in each state, and something in 
9 the many hundreds of millions neighborhood in New 

10 Mexico, where at the time Colorado was at like        
11 20 million or something like that.
12         Q.   You mentioned, also, that as part of the 
13 work that you were involved with at Donnell-Kay, there 
14 was a needs assessment conducted.  Can you briefly 
15 describe how that assessment was conducted, sort of the 
16 process?
17         A.   So it was -- there were two parallel 
18 processes.  One involved a survey that we mailed to all 
19 the school districts in the state.  It had been 
20 designed and constructed with my group of -- my 
21 advisory group of school facility experts and was 
22 mailed through the Colorado Association of School 
23 Executives with a request for participation from school 
24 districts.  
25              That survey was then -- there -- we hired 
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1 a firm in Boulder to help statistically analyze the 
2 survey results and project on -- the sampling onto a 
3 state level.  And then on a parallel process, we 
4 contracted with an organization called MGT America 
5 to -- who trained local volunteers -- again, these are 
6 members of my advisory -- school facility advisory 
7 group -- to conduct on-site inspections or assessments 
8 of schools in seven districts across the state.
9         Q.   Did Donnell-Kay contract with outside 

10 experts to conduct any facility assessments themselves, 
11 or were all of the inspections performed by your 
12 advisory team?  After being trained.  
13         A.   The MGT America folks provided proprietary 
14 software that took inputs from the assessors and turned 
15 them into a report, including a dollar figure.  They 
16 met -- so there were MGT people who met with my group 
17 over the course of some period of time to develop the 
18 calculations that -- the specific Colorado data that 
19 would turn those calculations into a defensible number.  
20 And then they trained -- they had a team of folks that 
21 trained the local volunteers, and in the course of 
22 doing the training, they oversaw the assessment of 
23 several of the school buildings.
24         Q.   Do you recall when the study was 
25 completed?
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1         A.   My recollection is that we released the 
2 results in May of 2011.  Oh.  Sorry.  May 2005.
3         Q.   I don't think I'm going to need to show 
4 you this, but I'm going to do it just in case.  I'm 
5 going to show you what we've marked and admitted as 
6 Exhibit No. 1102.  
7         A.   April 2005.  
8         Q.   And can you identify this document, 
9 please.  

10         A.   It -- it's the summary piece that we put 
11 together that summarized the results of the two 
12 processes I just described.
13         Q.   And did you have a role in preparing this 
14 document?
15         A.   I did.
16         Q.   What was your role?
17         A.   I would have either written or -- my 
18 recollection is I wrote the content of it.  But it 
19 relied heavily on the data provided by the two various 
20 assessments.
21         Q.   And looking at the executive summary of 
22 this document, can you tell me what the conclusions of 
23 the study were regarding the dollar need in the state?
24         A.   Again, projecting from in both cases a 
25 sample of -- of data, we found in the survey of 
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1 self-reported data to the school districts, we 
2 estimated the need at 1 -- I'm sorry, $5.7 billion, and 
3 then the site assessments conducted by our facilities 
4 folks estimated a statewide need at over $10 billion.
5         Q.   And, again, those were estimates, correct?  
6 Not actual numbers?
7         A.   That is correct.  
8              MS. BONO:  Your Honor, may I approach?    
9              THE COURT:  Yes.  

10         Q.   (BY MS. BONO)  Did you make any 
11 recommendations based on the study?
12         A.   I did make recommendations, but I 
13 don't -- I would say they were based on the kind of 
14 entirety of the work I was doing at Donnell-Kay.
15         Q.   They weren't based solely on the 
16 assessment, it was based on everything, your personal 
17 observations, your studies -- 
18         A.   Other states.
19         Q.   -- other states, sort of the totality of 
20 your work?
21         A.   Yes.
22         Q.   I'm going to show you what we've marked 
23 and admitted as Exhibit No. 1105.  Do you recognize 
24 this document?
25         A.   I do.
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1         Q.   Can you identify it, please.  
2         A.   It's a report that I produced for 
3 delivering to a state interim committee on school 
4 finance in 2005.
5         Q.   And you prepared this report?
6         A.   Yes.
7         Q.   With assistance from your team --
8         A.   Yes.
9         Q.   -- I assume?  And is this a summary of all 

10 your findings at Donnell-Kay?
11         A.   It's -- I would characterize it as a 
12 summary of my recommendations in this area based on the 
13 findings, but also other things.  
14         Q.   Turning to page 1, can you please read the 
15 first set of bullet points in the executive summary.  
16         A.   "Relying on" -- 
17         Q.   Before you start, if you could take care 
18 to read slowly for the court reporter.  
19         A.   "Relying on local district funding is 
20 inequitable.  The wealthiest district has 20,000 
21 percent more capital capacity than the poorest.  
22              "Is inadequate.  There are 70 school 
23 districts that don't have the total capital capacity to 
24 build one new school."  
25              And "Has produced an enormous backlog of 
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1 serious school capital needs across the state, 
2 resulting in serious health and safety problems in 
3 school buildings across Colorado."
4         Q.   And would you say that you agreed to these 
5 statements, at least as to six years ago?
6         A.   Yes.
7         Q.   And you stated that you gave these 
8 recommendations to the legislative interim committee on 
9 school finance?

10         A.   That's correct.  
11         Q.   Why did you give your recommendations to 
12 the committee on school finance?
13         A.   One of the -- one of the larger 
14 responsibilities for my work at Donnell-Kay was to 
15 advocate for additional school capital funding, and so 
16 as a part of advocating for that as a policy, and since 
17 the interim committee was entirely focused on school 
18 finance issues statewide, it seemed an appropriate 
19 venue.  
20              MS. BONO:  Your Honor, may I approach?    
21              THE COURT:  Yes.  
22              MS. BONO:  And, Your Honor, this is 
23 actually a good stopping point for me, before I move on 
24 to the next subject.  I don't know if the Court wants 
25 to take its midmorning break.  I'm happy to continue.  



Lobato v. The State of Colorado TRIAL DAY 17 8/23/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

10 (Pages 4274 to 4277)

4274

1              THE COURT:  We can take -- if it works 
2 well with your examination, okay.  Let's say about 10 
3 after 10:00, so about 20 minutes.  
4              MS. BONO:  Thank you.    
5              THE COURT:  Thank you.  
6              (Recess taken, 9:50 a.m. to 10:12 a.m.)
7              THE COURT:  Thank you.  We're back on the 
8 record in 05CV4794.  And we're on direct examination.  
9              MS. BONO:  Thank you.  

10         Q.   (BY MS. BONO)  Mrs. Wickersham, we've 
11 mentioned BEST a couple of times.  Can you describe for 
12 the Court what the BEST program is?
13         A.   BEST stands for Building Excellent Schools 
14 Today.  It's a grant -- a grant funded -- it's a grant 
15 program to fund school capital needs at the state 
16 level.  It's a matching grant program.
17         Q.   And it's a competitive program?
18         A.   Yes.
19         Q.   What types of needs is BEST -- what types 
20 of needs are BEST supposed to meet?
21         A.   We have a statutory charge to address in 
22 the following -- in order first health and safety 
23 needs, second additional capacity needs, third 
24 technology needs, and fourth everything else.  
25         Q.   Is it fair to say that BEST is supposed to 
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1 meet the most immediate health and safety needs in the 
2 state?
3         A.   Yes.
4         Q.   And I take it you had a role in the 
5 development of the BEST legislation?
6         A.   I did.
7         Q.   And can you please describe your role and 
8 involvement for the Court.  
9         A.   The legislation was sponsored by then 

10 Speaker Andrew Romanoff, and he worked with Treasurer 
11 Kennedy and the treasurer's office in developing the 
12 program.  I represented the treasurer in many of those 
13 conversations, beginning with the policy development 
14 behind the legislation that started the previous summer 
15 and extended through the fall.  
16              That included finding a finance capacity 
17 and structure and the other pieces of -- the other kind 
18 of architectural pieces of the program.  And then I 
19 worked as the treasurer's legislative liaison to secure 
20 passage of the bill and to negotiate with legislators 
21 about proposed changes, et cetera.
22         Q.   When was the bill introduced?
23         A.   It was introduced on Valentine's Day 2008.
24         Q.   And when was it signed?
25         A.   May 2008.
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1         Q.   And can you please briefly explain for the 
2 Court how the BEST program works from a funding 
3 perspective.  
4         A.   The program uses 50 percent of the revenue 
5 from the school land trust to -- to fund it at -- on an 
6 ongoing basis.  Then, additionally, it provides for the 
7 treasurer's office to enter into lease-purchase 
8 agreements to leverage those annual dollars from the 
9 school land trust into additional funding for the 

10 program.  
11              The annual amount of lease payments that 
12 the bill -- or the legislation caps the annual amount 
13 of lease payments the state is able to make, and when 
14 the program -- when the program is max'd out, in the 
15 sense of when the program has used all of its 
16 lease-purchase capacity, or COP capacity, the state 
17 will be paying $40 million annually in lease payments.  
18              And then in addition to the projects that 
19 are funded through lease-purchase agreements, the --  
20 the state funds a certain number of projects directly, 
21 pay as you go, and that portion of the program, if the 
22 funds are available, will continue past the time at 
23 which the COP capacity is used up.
24         Q.   And in addition to the money from the 
25 school trust land, are there other sources of funds for 
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1 the program?
2         A.   There are.  The -- the program receives a 
3 certain amount of lottery revenue over a -- over a 
4 threshold.  So if revenues hit a certain threshold, 
5 they spill over into the BEST program.  That revenue is 
6 highly volatile.  And then it also uses the interest 
7 earnings, which are more significant, because at any 
8 given time there could be several hundred million 
9 dollars in the account because of the lease-purchase 

10 financing and before the buildings are built.
11         Q.   And you said the state lottery revenues 
12 are variable.  Can you give us an example of how 
13 variable they are?
14         A.   They have varied from a high of 12 million 
15 in one year to a low of something below a hundred 
16 thousand.  I should probably correct.  That $12 million 
17 year came in -- came before BEST.  So that revenue 
18 stream had been dedicated to school capital, to a grant 
19 program that preceded BEST.  So since BEST has been in 
20 place, we have not seen revenues that sig -- at the 
21 height of the 12 million.  
22         Q.   And when are the BEST grants typically 
23 made?  Can you describe that cycle process?
24         A.   I believe the application process is open 
25 in December, and I -- and it's closed in March.  And 
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1 then the BEST board -- so in that time between December 
2 and March, the CDE Division of School Capital 
3 Construction Assistance works with school districts and 
4 charter schools and BOCES and Colorado School for the 
5 Deaf and Blind to finalize various aspects of their 
6 applications.  
7              After the application period is closed, 
8 the division then provides -- works on a summary book 
9 that it provides to the BEST board in -- typically in 

10 early June or late May, and then the BEST board makes 
11 recommendations to -- of projects that they're 
12 recommending for funding.  That gets passed on to the 
13 state board of education, which typically takes --  
14 oh -- the BEST board and -- acts typically at the end 
15 of June, and then the state board of education 
16 typically takes up the list of recommendations in their 
17 August meeting and acts on it then.  
18         Q.   How many cycles of grants have there been 
19 since the bill was enacted?
20         A.   Four.
21         Q.   And you mentioned that there are cash 
22 grants and then there are lease-purchase grants through 
23 the program.  Can you describe the difference between 
24 those two?
25         A.   The -- the cash grants typically are small 
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1 projects, things like roofs and boilers, repairs, fire 
2 safety systems, things of that nature, typically under 
3 a million dollars.  
4              The lease-purchase projects are major 
5 building projects.  And like I said, they're financed 
6 through the issuance of certificates of participation, 
7 so they involve lots of additional complexity on the 
8 financing side.  But they're typically the 
9 multi-million dollar large building projects.  

10         Q.   And you mentioned just now that there's a 
11 cap on the amount of debt service that the state can 
12 undertake for the lease-purchase projects.  What's the 
13 cap?
14         A.   Only it's not debt service.
15         Q.   Oh.  Please help me.  Yeah, finance is not 
16 my area.
17         A.   Well, it's just 'cause the constitution 
18 would prohibit us from entering into debt without a 
19 vote of the people.  So it -- 
20              MS. BONO:  And I'll move to strike that 
21 testimony, since the Court's ruled that it's not 
22 relevant in this case.  
23              THE COURT:  Thank you.
24              MR. HEINKE:  Your Honor, we'd just note 
25 our objection to a motion to strike the answer of a 
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1 witness.  But . . .
2              THE COURT:  Okay.  Go right ahead.  
3         A.   So it otherwise functions as what most 
4 people would consider as debt service, but in the state 
5 of Colorado it's a lease payment, and the difference 
6 being is that there's no legal obligation on an annual 
7 basis.  So the lease -- the annual -- I'm sorry, the 
8 question was what was the total amount of annual 
9 payments?  

10         Q.   (BY MS. BONO)  Yes.  The cap.  I'm 
11 interested in the cap.  I think you said it was       
12 40 million?
13         A.   It was 40 million.  And it was -- it was 
14 staggered so that the program would grow over a certain 
15 number of years and not -- not put all of the total 
16 amount of money out there immediately.  So in the first 
17 year the cap is 10 million, then 20 million, then 30, 
18 then 40.  Of state dollars.  
19              Then the legislation allows for an equal 
20 amount of money, so the same 10, 20, 30, 40, to be paid 
21 for by the local districts.
22         Q.   And what level is the state at currently?
23         A.   I don't know the precise number.  It --  
24 it's probably at 30 -- it's probably just around 30, 
25 maybe a little bit higher.
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1         Q.   Do you have a sense of how many more grant 
2 cycles the board can go through before hitting that 
3 limit?
4         A.   It's certainly always up to the board to 
5 choose their target funding amount.  But -- and so I 
6 can't speak for the rest of the board and what they're 
7 going to decide when they have this question in front 
8 of them.
9         Q.   You're the chair of the BEST board, 

10 correct?
11         A.   Yes, I am.  So I can't speak for the rest 
12 of the board.  It's my assumption personally that 
13 there's one additional funding cycle for certificate of 
14 participation funding available.
15         Q.   Can you -- can you give your opinion in 
16 your capacity as the board chair?  Is that what you 
17 mean by your opinion personally?
18         A.   I -- my opinion, as opposed to the -- I 
19 mean, it takes nine votes to determine what the funding 
20 target is going to be.  And so the way I would approach 
21 it may be different than the way the other board 
22 members would approach it.  But as far as my 
23 estimation, my estimation is one more funding cycle for 
24 the COP-funded projects.
25         Q.   So you don't have any impressions based on 
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1 your leadership and your interactions with the board?
2         A.   I -- I can say that the board this year 
3 was faced with a outstanding capacity of something in 
4 the neighborhood of $230 million of state dollars, or 
5 about 360, $370 million of total projects.  And they 
6 opted this -- at this past June to award approximately 
7 half that amount.  So my assumption is that the same 
8 level of funding would be available next year.
9         Q.   Which will allow for one additional cycle 

10 of granting lease-purchase projects?
11         A.   Yes.
12         Q.   And when you said total project amount, 
13 just for clarification, that's the state amount, the 
14 state contribution, and then the local match 
15 contribution?
16         A.   That's correct.
17         Q.   And what's going to happen to 
18 lease-purchase projects once the limit is reached?
19         A.   Well, under the current statutory 
20 constraints, so absent some change in statute, the 
21 amount of money available on an annual basis will be 
22 substantially less.  How much, kind of impossible to 
23 say, because we've seen -- we've seen a certain amount 
24 of variability also on the school land trust funding 
25 side.  But, for example, this year the program received 
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1 approximately $58 million from the school land trust.  
2              In a year where the COP projects are met, 
3 that capacity is max'd out.  That means the state is 
4 spending 40 million on lease-purchase.  That means it 
5 would have a residual of about $18 million left to fund 
6 the division operations and any cash projects it could 
7 fund.  
8              So -- so what that means is essentially 
9 one of two things would happen:  Either the state would 

10 fund large building projects at the rate of maybe -- in 
11 that scenario, one at a time, and cut very 
12 substantially back on the amount of money available for 
13 the smaller repairs, or they would continue to fund the 
14 smaller cash projects at the rate they have been 
15 funding for the past couple years and discontinue the 
16 large building projects.  
17         Q.   Based on your observations of need for the 
18 larger projects as chair of the BEST board and in the 
19 process of developing the BEST legislation, in your 
20 opinion, will there still be a need for those big state 
21 projects in the state?
22         A.   Yes, there will be.
23         Q.   You've mentioned the BEST board several 
24 times now, so please explain for the Court what the 
25 BEST board is.  
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1         A.   It's actually called the Public School 
2 Capital Construction Assistance Board, but mostly 
3 referred to as the BEST board.  And it is a nine-member 
4 board that according to the statute has direct policy 
5 control over the program.  And also its primary 
6 responsibility, if you will, is making the grant 
7 recommendations every year.
8         Q.   How long have you served as chair of the 
9 board?

10         A.   Since its inception.
11         Q.   And what are your responsibilities as 
12 board chair?
13         A.   As distinct from -- as board member?
14         Q.   Correct.  
15         A.   I set the agenda for all of our meetings.  
16 I lead the meetings.  I think that's probably the only 
17 differences.
18         Q.   What is the board's mission?
19         A.   There's statutory language that speaks to 
20 the board's mission, and I can't recall it off the top 
21 of my head.
22         Q.   Is it fair to say that part of the mission 
23 is to address the most immediate and extreme health and 
24 safety needs, capital needs, statewide?
25              MR. HEINKE:  Objection, Your Honor.  
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1 Leading.    
2              THE COURT:  Sustained.  
3         Q.   (BY MS. BONO)  Would it be helpful for you 
4 to review your deposition testimony in recalling the 
5 mission of the BEST board?
6         A.   I am happy to do that if you would like me 
7 to.  I think that the distinction I think I would just 
8 want to make is the stated statutory mission which is 
9 stated in the statute is clearly the, you know, kind of 

10 official version of what our board mission is.  As 
11 personally or as BEST board, my interpretation of the 
12 mission of the program is to address the most immediate 
13 health and safety needs statewide.
14         Q.   Has the board ever conducted an assessment 
15 of facility needs similar to the one that you were 
16 involved with at Donnell-Kay?
17         A.   It has conducted a statewide assessment of 
18 facility needs, but I would say that it's substantially 
19 more in depth and data-rich than -- and comprehensive 
20 than the one that we did at Donnell-Kay.
21         Q.   I'm showing you what's been marked and 
22 admitted as Trial Exhibit No. 1106.  Do you recognize 
23 this document?
24         A.   Yes.
25         Q.   Can you identify it, please.  
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1         A.   I believe it's the report, the final 
2 report, from the release of the needs assessment 
3 conducted as a part of the BEST legislation.
4         Q.   And who conducted this assessment?
5         A.   The state contracted with several 
6 different contractors.  I believe the primary 
7 contractor was a company named Parsons.  And then MGT 
8 America was involved also in the educational 
9 suitability aspect.  And I'm fairly certain there were 

10 at least two other vendors that I can't recall.
11         Q.   Do you know how it was -- the process for 
12 conducting the assessment?  Generally.  
13         A.   Generally is a much better question for 
14 the CDE staff folks.  But they sent teams, and there 
15 were multiple teams, some teams working on the 
16 condition, some teams working on the educational 
17 suitability, teams working on the technology, teams 
18 working on energy assessment.  And there may have been 
19 additional teams that were sent in various patterns to 
20 every school building in the state to assess the 
21 condition.  
22              And then let's see.  At the very beginning 
23 of the needs assessment, there was a quality control 
24 period where there were some sample districts done and 
25 feedback and adjustments made, and then -- before they 
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1 did the entire state.  And then at the end of the 
2 project, there was also a significant process of 
3 quality assurance done, where there was an opportunity 
4 for local districts and charter schools and BOCES and 
5 Colorado School for the Deaf and Blind to provide input 
6 or come-back or additional data that would affect the 
7 needs assessment.
8         Q.   You used the word "detailed" a couple of 
9 times.  Is it your opinion that the assessment and the 

10 report are detailed?
11         A.   Very.
12         Q.   That they were thorough?
13         A.   Yes.
14         Q.   That they were accurate?
15         A.   So far as I know.
16         Q.   Do you use this document as part of your 
17 activities on the BEST board?
18         A.   Yes.
19         Q.   How?
20         A.   The various data points that were 
21 developed through the needs assessment are pieces that 
22 the BEST board takes into consideration when we make 
23 grant recommendations.
24         Q.   Do you recall when this report was 
25 released?
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1         A.   March 2010.
2         Q.   I'm showing you page 5 of this exhibit.  
3 What were the conclusions regarding unmet need in the 
4 state in this report?
5         A.   It found that the total unmet facility 
6 needs for all Tier 1 buildings throughout the state for 
7 some time horizon amounted to $17,856,056,401.
8         Q.   And in the first sentence of the executive 
9 summary, it says that the report identifies current 

10 deficiencies that include condition, deferred 
11 maintenance needs, suitability needs, energy needs, 
12 plus future deficiencies that include condition capital 
13 renewal needs for school facilities.  To your 
14 knowledge, are those needs encompassed in this number?
15         A.   To my knowledge, they are.
16         Q.   Did that number include transportation 
17 spaces?
18         A.   My recollection is that Tier 1 buildings 
19 do not include transportation buildings.
20         Q.   And this was a higher number than what you 
21 were able to come up with, or your team was able to 
22 come up with at Donnell-Kay, correct?
23         A.   That is correct.
24         Q.   Were you surprised by these results?
25         A.   No.
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1         Q.   And why not?
2         A.   The work that we did at Donnell-Kay 
3 was -- was a small sample, and it was statistically 
4 very difficult to project from a small sample what the 
5 total needs were, because the needs in districts vary 
6 so substantially that the districts that you're 
7 sampling could be under-representative or 
8 over-representative in how many similar districts are 
9 out there.  It's just such a -- it's such an uneven 

10 landscape.  
11              In the case of the $5.7 billion number 
12 from the Donnell-Kay assessments, which was the low 
13 end, I suspected was fairly substantially low because 
14 of the nature of the way it collected data, which was 
15 entirely self-reported.  And in many cases -- well, 
16 what I found in the needs assessment work I did at 
17 Donnell-Kay was that where we had a district that 
18 filled out the survey and self-reported their needs -- 
19 I should say a school.  
20              We had evidence from a school that 
21 self-reported and filled out its needs compared to 
22 that -- that same assessment -- analysis that had been 
23 conducted by the actual assessment team, and you could 
24 compare those two numbers, in every case the assessment 
25 team's data was significantly higher than the 
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1 self-reported data was.
2         Q.   So, in essence, the schools were 
3 under-reporting their needs for whatever reason?
4         A.   That is correct.
5         Q.   And the statewide assessment looked at 
6 every school in the state, every school building in the 
7 state?
8         A.   All Tier 1 buildings, that's correct.  And 
9 schools would be included in Tier 1 buildings.  

10         Q.   To your knowledge, prior to the statewide 
11 assessment, had that ever been done before?
12         A.   To my knowledge, it had not.
13         Q.   Based on your experience with the state 
14 and in the area of capital facilities funding, do you 
15 know if before the statewide assessment the state even 
16 knew the number of Tier 1 buildings around the state?
17         A.   To my knowledge, they did not.  
18              MS. BONO:  Your Honor, may I approach?    
19              THE COURT:  Yes.  
20         Q.   (BY MS. BONO)  And earlier you mentioned a 
21 number of entities that BEST grants are available to.  
22 Can you list those again?
23         A.   School districts, charter schools, BOCES, 
24 that's Board of Cooperative Educational Services, and 
25 Colorado School for the Deaf and Blind.
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1         Q.   And in your experience so far, have all of 
2 those types of entities sought BEST grants?
3         A.   Yes, they have.
4         Q.   Do all BEST applicants receive BEST 
5 grants?
6         A.   Unfortunately, no.
7         Q.   Over the past cycles, have a majority of 
8 the applicants received BEST grants?
9         A.   No.  In total, over the course of the four 

10 cycles, it's my understanding that the 
11 competitiveness -- it's my recollection that the 
12 competitiveness of the grants grew over time, so that 
13 in the first year I'm not entirely certain of that.  I 
14 certainly know it's true for the next three years.
15         Q.   Have all applicants had projects that were 
16 worthy?
17         A.   In my opinion, all of the applications 
18 that -- I've yet to -- I've yet to review an 
19 application that did not represent a project that had 
20 legitimate needs that had to be addressed.  That should 
21 have been addressed.
22         Q.   Can you offer your opinion in capacity as 
23 the BEST board chair?  
24              MR. HEINKE:  Your Honor, we would object 
25 just to the extent that they're asking for an expert 
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1 opinion.  I don't think they are.  But we'd note the 
2 objection.  
3         Q.   (BY MS. BONO)  I'm not asking for your 
4 opinion as an expert, just in your capacity as -- as 
5 present and past chair of the board.  
6         A.   Yes.  Was that a yes-no question?
7         Q.   Yes, it was.  
8         A.   Okay.
9         Q.   Thank you.  In your opinion as BEST board 

10 chair, and I'm not asking for an expert opinion, 
11 did -- have all the applicants had projects that showed 
12 substantial need?
13         A.   Yes.  To varying degrees, obviously, but 
14 yes.
15         Q.   And they were worthy of being funded?
16         A.   Yes.  
17              MS. BONO:  Your Honor, may I approach?    
18              THE COURT:  Yes.  
19         Q.   (BY MS. BONO)  I've just handed you what's 
20 been marked and admitted as Trial Exhibit 1107.  Do you 
21 recognize this document?
22         A.   I do.
23         Q.   Can you identify it, please.  
24         A.   It looks like one page from the summary 
25 of -- no, wait.  It looks like maybe one page, maybe 
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1 the only page from the summary of awards made by the 
2 state board in fiscal year 2011, which would have been 
3 the projects from last summer.
4         Q.   It's double-sided, if that's helpful.  
5         A.   Oh.  Yes.
6         Q.   Trying to save paper.  
7         A.   It looks like the entire list of projects 
8 awarded by the state board of education through the 
9 BEST program for the last fiscal year.  Last fiscal 

10 year.
11         Q.   And how many school districts received 
12 cash grants that year?
13         A.   There's some projects -- some districts 
14 that have more than one project.
15         Q.   Does that go for both the cash grants -- 
16 do you mean more than one project, meaning some receive 
17 cash grants and lease-purchase grants?
18         A.   No.  I mean you can see -- the cash grants 
19 are the beginning section, so you can see there are two 
20 projects from Westminster 50, two projects from 
21 Colorado Springs D-11.  It looks like, by my count, 23 
22 districts.  
23         Q.   And what about the number of districts 
24 that received lease-purchase grants?
25         A.   By my count, nine districts.
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1         Q.   Did all of the districts that received 
2 cash grants or lease-purchase grants actually receive 
3 the money that year?
4         A.   No.
5         Q.   Why not?
6         A.   I can't say for any -- with any degree of 
7 certainty that all of the cash projects went through.  
8 Sometimes there are hang-ups in those as well.  I'm not 
9 familiar with any.  

10              From the large building projects, I am 
11 aware that in this particular year the Peyton, Elbert, 
12 and Florence projects did not proceed to financing 
13 because they did not receive local voter approval for 
14 their matching amounts.  
15         Q.   Is that typically how districts reach 
16 their matching amounts, through a bond election?
17         A.   For large building projects, that is 
18 typical.
19         Q.   Do you recall the total amount of BEST 
20 money that districts requested that year?
21         A.   So I'm not going to be able to 
22 disaggregate the charter school projects from the 
23 district projects in total dollars.  Are you asking 
24 just for the total dollars requested?  
25         Q.   Sure.  Just the total.  
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1         A.   Okay.  Oh.  These are awards.  Do I 
2 remember the total amount requested.  I don't 
3 remember -- well, I want -- it was in the 700s, I 
4 believe.
5         Q.   You mean 700 million?
6         A.   Yes.  I'm sorry.
7         Q.   And what was the total amount of state 
8 money actually awarded?
9         A.   So that -- that number in the 700s 

10 represents total projects.  So that would include both 
11 the state's portion and the local district portion or 
12 charter school portion.  The amount awarded, it looks 
13 like 169,950,522.  
14         Q.   And out of the 700 million number you just 
15 gave, do you recall what the amount of state money 
16 requested was?
17         A.   I don't.  But a comparable number is if 
18 you look at the number of total projects awarded, that 
19 would be a number comparable to the 700 million- 
20 some-odd number.  That number is 241,451,549.  
21         Q.   So you're saying that number was a total 
22 amount of state BEST money that was requested by 
23 districts?
24         A.   The total amount of -- the projects -- if 
25 you add up the total cost of all the projects, that's 
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1 that number, 249 million.  That would include the 
2 state's portion and the local district or charter 
3 school portion.
4         Q.   But you're talking about money that was 
5 requested by districts who were actually awarded?
6         A.   So I thought the first question you asked 
7 me was how much was requested, and I said my 
8 recollection was that the total project value of 
9 requests was in -- was north of $700 million.  And then 

10 the total amount of projects awarded was $241 million.
11         Q.   Got it.  Thank you.  
12              MS. BONO:  Your Honor, may I approach?    
13              THE COURT:  Yes.  
14         A.   I also could be completely wrong in my 
15 recollection about that total amount requested.  I 
16 don't have the sheet in front of me.  And there's 
17 frequently confusion between how much of state dollars 
18 versus how much of total projects.  
19         Q.   (BY MS. BONO)  But to the best of your 
20 recollection now, as you sit here, that was the number?  
21         A.   To the best of my recollection.
22         Q.   Can you describe -- are you familiar 
23 as -- as chair of the BEST board and also through the 
24 process of developing the BEST legislation, can you 
25 briefly describe -- are you familiar with the process a 
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1 district goes through to apply for a BEST grant?
2         A.   My understanding of the process is that it 
3 is a very involved process, because the awards are not 
4 made solely on the basis of the condition of the 
5 existing school.  That is a threshold, if you will.  
6 And then the -- and then the -- the district or charter 
7 school would propose a solution to the deficiencies in 
8 the current building.  So that, in the case of a large 
9 building project, could amount to fairly detailed plans 

10 for a whole new building, maybe acquisition of a new 
11 piece of property, maybe consolidation in the case 
12 of -- well, one project, consolidation of three 
13 elementary schools onto one elementary campus.  
14              It involves discussions with the local 
15 township frequently with respect to zoning and sewer 
16 and utilities.  It requires the -- it almost always 
17 requires a master plan that is conducted separately 
18 from the plan for the new building.  It requires some 
19 level of drawing and planning for the new building that 
20 has to at least include basics about the number of 
21 square feet, et cetera.  The basic building components.  
22              It involves essentially getting -- in the 
23 case of a school district -- well, in the case of 
24 either school district or charter school, getting your 
25 board to buy in to the concept to allocate a certain 
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1 amount of resources to do the things I just described.  
2 It frequently involves community meetings to get 
3 community support.  It can involve complicated 
4 negotiations with the state historical society.  
5              There -- it's -- it's a lot to put 
6 together a plan for a whole new building.  Especially 
7 in school districts with less capacity, who in many 
8 cases haven't thought -- haven't done a new building 
9 design in a hundred years.

10         Q.   So those -- those processes that you just 
11 described are -- are pre-submission of an application?
12         A.   That is correct.  I should add, there's a 
13 lot of back and forth in that process, too, with the 
14 CDE staff members, to make sure that the programs, 
15 guidelines, et cetera, are reflected in the new project 
16 that's being proposed.
17         Q.   And by CDE members, are you talking about 
18 a particular department?
19         A.   The -- the BEST -- the BEST division, 
20 which is, I think, technically called the Capital 
21 Construction Assistance Division.  
22         Q.   And who oversees that division?
23         A.   The director of the division is Ted 
24 Hughes.
25         Q.   Do you know the total dollar amount that 
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1 the BEST board will be able to recommend for capital 
2 funding?  And by total dollar amount, I mean the total 
3 project cost.  
4         A.   In total, when the project is -- at what 
5 point?
6         Q.   At -- at any point.  What's -- what's the 
7 amount in total that the BEST board will be able to 
8 recommend over time for capital funding?
9         A.   Well, that's a more difficult question to 

10 answer.  The -- the complete amount of project funding 
11 that was estimated at the time the legislation was 
12 developed that includes the local portion and the 
13 state's portion was estimated to be a billion dollars 
14 over five years.  But as I mentioned before, depending 
15 on the revenue levels for the various revenue sources, 
16 cash -- a certain amount of cash funding will -- may 
17 continue after that five-year period.
18         Q.   But as far as you know now, as we sit here 
19 today, you anticipate the board will be able to make 
20 recommendations concerning $1 billion of resources for 
21 capital funding?
22         A.   We -- it's -- in the first five years.  So 
23 as I sit here today, I do anticipate a continuing 
24 revenue stream, a modest continuing revenue stream, 
25 past that five-year period.  So if you wanted to go out 
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1 30 years, it would be a bigger dollar figure than five 
2 years.  
3              The five-year -- so, again, getting you 
4 through the piece of leveraged financing, it has -- it 
5 will be in the neighborhood of a billion dollars.  My 
6 estimate is it will be right there, kind of plus or 
7 minus a little bit.
8         Q.   It could go up a little bit?
9         A.   We have been -- yeah.  I mean -- 

10         Q.   Just -- could it go up a little bit?
11         A.   It could go up a little bit.  There -- 
12         Q.   Could it go down a little bit?
13         A.   It could go down a little bit.  I mean, 
14 the variables are associated with the amount of -- 
15 matching amount, the percent of matching funds, the 
16 interest rate when the securities are being sold, and 
17 so far we've been doing really well on the latter and 
18 not so well on the former, in the sense that early 
19 estimates of that capacity have been off.  But we still 
20 are on target to make that billion dollars.  
21         Q.   You testified earlier that the BEST 
22 facilities statewide assessment, the statewide 
23 assessment, indicated that there's $17.9 billion in 
24 capital need?
25         A.   That's correct.
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1         Q.   So there's an approximately $16 billion 
2 disparity between capital needs in the state and state 
3 funds that are available?
4         A.   That's correct.
5         Q.   Are there schools, to your knowledge -- 
6 again, based on your experience with the BEST board, 
7 developing legislation, your involvement with 
8 Donnell-Kay, are there schools in the state that can't 
9 address their own health and safety needs who have not 

10 been helped by BEST?
11         A.   I believe there are.  
12         Q.   In light of that disparity, has BEST 
13 solved Colorado's capital construction needs problem?
14         A.   It has not.
15         Q.   Is BEST adequate to solve Colorado's 
16 capital needs?
17         A.   To solve, no.
18         Q.   As the chair of the BEST board and given 
19 your experience at Donnell-Kay and developing the BEST 
20 legislation, are you familiar with Colorado's current 
21 system of capital funding?
22         A.   Yes.
23         Q.   And is Colorado's current capital funding 
24 system based on local property wealth or local need?
25         A.   The -- taking aside any state dollars 
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1 available, the local capital funding is based entirely 
2 on property value.  Was that one of the choices?
3         Q.   Yes.  
4         A.   Okay.
5         Q.   Earlier you mentioned that when you were 
6 at Donnell-Kay, you used a $6 million estimate for a 
7 new school.  Based on your experience as chair of the 
8 BEST board and the process of working with the BEST 
9 division with CDE, and also your experience developing 

10 the BEST legislation, have you become familiar with the 
11 general costs associated with building a new school in 
12 Colorado today?
13         A.   Yes and no.  The -- there are lots of 
14 configurations of schools.  So the costs of the average 
15 school that -- I can't say average.  There -- there 
16 have been many -- the costs in general have been higher 
17 than I had originally anticipated when I was at 
18 Donnell-Kay.  
19              There have been quite a few of new 
20 building projects that are K-12 buildings, and, again, 
21 the estimate that I had done had not taken into account 
22 the high school element.  We have -- we've done a lot 
23 of K-12's -- I shouldn't say that.  I know we have done 
24 a number of K-12s that -- that range in the 15 to    
25 $20 million range.  
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1         Q.   So is it -- is it fair to say that 
2 generally the cost today is more than $6 million?
3              MR. HEINKE:  Objection, Your Honor.  
4 Leading.  
5              MS. BONO:  I'm just summarizing her 
6 testimony.  
7              THE COURT:  Overruled.  
8         A.   I would agree with that.  
9         Q.   (BY MS. BONO)  Based on your familiarity 

10 with the cost of building a new school in Colorado 
11 today, approximately how many Colorado school districts 
12 cannot afford to build a single school without state 
13 assistance?
14         A.   So I haven't looked at the numbers 
15 recently, but using a higher cost figure for the basic 
16 cost for a new school would obviously give a higher 
17 level of -- of districts.  And, you know, the -- it's 
18 my understanding that the property tax value situation 
19 has not changed very dramatically over the time since I 
20 looked at it, because there -- although there was a 
21 run -- there was rising property values immediately 
22 after I left Donnell-Kay, they began falling and have 
23 been in that pattern for a couple of years now.  
24              So I don't think there's been a dramatic 
25 difference in property value.  So if you apply a higher 
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1 estimation on building cost, it's going to be a higher 
2 number.  I can't -- I haven't looked at -- I've not 
3 actually looked at a layout of that, so I can't say 
4 what the cutoff is.  
5         Q.   Do you think it would be more than half?
6         A.   I would assume that it would be more than 
7 half.
8         Q.   Are there school districts that -- never 
9 mind.  I'll take that back.  

10              Based on your experience, research, your 
11 study, your personal observations over time in the 
12 private and the public sector regarding capital 
13 facilities, do you believe that school facilities are 
14 part of the state's overall education system?  
15         A.   I do.  
16              MS. BONO:  Thank you for your time today, 
17 Mrs. Wickersham.  I'll reserve the rest of my questions 
18 until after the cross-examination.    
19              THE COURT:  Thank you.  Direct 
20 examination?  
21              MR. DANCE:  Yes, Your Honor.  
22                    DIRECT EXAMINATION
23 BY MR. DANCE:
24         Q.   Good morning, Ms. Wickersham.  
25         A.   Hello.
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1         Q.   The -- BEST is a grant program; is that 
2 correct?
3         A.   It is correct.
4         Q.   A competitive grant program?
5         A.   That is correct.
6         Q.   Outside of the competitive grant program, 
7 does the state provide districts any help with capital 
8 construction funding?
9         A.   No.  At -- first of all, for districts, 

10 not charter schools; there's a separate program for 
11 charter schools.  But for districts, there is -- there 
12 is no additional -- well, I should say it this way.  
13 There -- there had been a required earmark for capital 
14 as a part of the per-pupil funding amount that -- a 
15 portion that was required to be spent on capital.  But 
16 that earmark has since been removed during the current 
17 recession to allow districts flexibility.
18         Q.   Now, when you refer to an earmark, are you 
19 talking about funds from the state, or that districts 
20 were supposed to maintain some of their own -- transfer 
21 some of their own funds into a capital reserve?  
22              MR. HEINKE:  Objection, Your Honor.  
23 Leading.  
24              MR. DANCE:  And leading is appropriate 
25 under 611(c).    
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1              THE COURT:  Overruled.  
2         A.   I'm -- I mean that it -- it's funding 
3 that -- it's part of the district's total program 
4 funding that is required to be transferred to a capital 
5 reserve.  
6         Q.   (BY MR. DANCE)  And does that funding come 
7 from the state -- is that specific funding from the 
8 state for purposes of capital construction?
9         A.   It's per pupil -- it's part state funding 

10 and part local funding depending on what district.  It 
11 can be zero state funding.  It's part of the . . .
12         Q.   Does anything in the Public School Finance 
13 Act speak to capital construction funding?
14         A.   Currently, no.
15         Q.   And I believe you testified that outside 
16 of BEST, capital construction is funded by local 
17 district property wealth; is that correct?
18         A.   The measure is entirely local district 
19 property wealth.  It's funded through local --  
20 primarily through local district property taxes.
21         Q.   So is Colorado's system, outside of BEST, 
22 for capital construction based on district need or 
23 district property wealth?
24         A.   District property wealth.
25         Q.   And I believe you testified that 
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1 approximately half of all districts in the state lack 
2 the bonding capacity to build a single new school; is 
3 that correct?
4         A.   That is correct.
5         Q.   Is that a new phenomenon?
6         A.   I don't believe so.
7         Q.   You mentioned while you were at 
8 Donnell-Kay you assisted with a needs assessment; is 
9 that correct?

10         A.   That is correct.
11         Q.   Were there any -- are you aware of any 
12 needs assessments that occurred prior to Donnell-Kay's?
13         A.   There was a needs assessment done by the 
14 state auditor's office.  I believe 2003, my 
15 recollection.
16         Q.   Are you aware that in 1996, a legislative 
17 committee concluded that school districts in Colorado 
18 faced roughly 2.5 billion in capital construction needs 
19 over the next five years?
20         A.   I was aware that there -- yes, I was aware 
21 that there was an earlier study done.  I've not 
22 actually ever seen it.
23         Q.   Okay.  I'm just going to hand it to you 
24 since I'm having troubles.  This is Exhibit 30102.  
25 Have you ever seen this report before?
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1         A.   I don't -- I don't believe ever having 
2 seen it.
3         Q.   Okay.  And do you agree that it's entitled 
4 "K-12 Capital Construction Finance Committee" --
5         A.   Yes.
6         Q.   -- "Report to Colorado Legislative 
7 Council"?
8         A.   Yes.
9         Q.   And I'd like you to turn to page 3.  And 

10 do you see the second-to-last paragraph on the page, 
11 after all the bullets?
12         A.   Yes.
13         Q.   And let me know if I read this correctly.  
14 "After reviewing previous studies, the committee 
15 concluded that school districts in Colorado face 
16 roughly 2.5 billion in capital construction needs over 
17 the next five years."  Did I read that correctly?
18         A.   Yes.
19         Q.   And once again, turning to the cover, this 
20 was -- the date of this report was October 1996; is 
21 that correct?
22         A.   Yes.
23         Q.   To the best of your knowledge, did the 
24 state take any action regarding capital construction 
25 funding back in the '90s?
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1         A.   To the best of my knowledge, no.  
2              MR. DANCE:  May I approach, Your Honor?    
3              THE COURT:  Yes.  
4              MR. DANCE:  Copy of Exhibit 30102.  
5         Q.   (BY MR. DANCE)  You mentioned a state 
6 auditor report.  
7         A.   Correct.
8         Q.   Do you recall what the state auditor 
9 report concluded regarding capital construction needs 

10 in Colorado?
11         A.   It's my recollection that they found   
12 $4.7 billion of unmet need statewide.
13         Q.   And that was what year?
14         A.   My recollection is 2003.  Yes.  
15              MR. DANCE:  May I approach, Your Honor?    
16              THE COURT:  Yes.  
17         Q.   (BY MR. DANCE)  And just for the record, 
18 showing you what's been marked as Exhibit 1100.  Is 
19 this a copy of the auditor report that you just 
20 mentioned?
21         A.   Yes, it is.
22         Q.   And at the time of the state auditor 
23 report, to the best of your knowledge, did the state 
24 take any action regarding capital construction funding?
25         A.   No.
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1         Q.   And when did you -- when did the 
2 Donnell-Kay report come out?
3         A.   April 2005.
4         Q.   And could you just remind me what 
5 Donnell-Kay concluded Colorado's unmet capital needs 
6 were?
7         A.   The estimate ranged from a low of      
8 $5.7 billion to a high of 10 billion -- over         
9 $10 billion.

10         Q.   I'm showing you what was -- what's been 
11 marked and admitted as Exhibit 1102.  You were asked 
12 about this document earlier.  Once again, I -- what was 
13 your involvement with the preparation of this report?
14         A.   It's my recollection that I would have 
15 been the primary author.
16         Q.   Okay.  Looking at the second sentence of 
17 the executive summary, "Accordingly, the state does not 
18 know exactly how many buildings there are, much less 
19 what condition they are in."  What did you mean by 
20 that?  
21         A.   The -- it was my finding during the course 
22 of my research on school capital at Donnell-Kay that 
23 the state had taken the deliberate position that 
24 their -- that capital was a local responsibility, and 
25 so there was no attempt by the -- at the state level to 

4311

1 track the condition of buildings.  There was no attempt 
2 to enumerate the buildings so that -- there was 
3 certainly academic reporting on the various levels, the 
4 elementary programs, for example.  But it didn't take 
5 into account whether one elementary school might be 
6 split into two buildings, a K-2 and a 3-6 or something 
7 of that nature.  
8              So the state had, as I said, in my 
9 opinion, taken a position about the local 

10 responsibility of school capital funding to the extent 
11 that in the auditor's report that you referenced, there 
12 was a recommendation by the state auditor's office that 
13 said the state should undertake a needs assessment.  
14 And the department, CDE's, response to that 
15 recommendation was -- this is my recollection -- that 
16 if the state were to undertake -- if they disagreed 
17 with it, because if the state were to undertake a needs 
18 assessment of all the school buildings, it may put 
19 pressure on the general assembly to do something about 
20 it.
21         Q.   And so CDE avoided doing it at that time?  
22              MR. HEINKE:  Objection, Your Honor.  
23 Leading.  
24              MR. DANCE:  Once again, leading is proper 
25 in this case -- in the context of this examination 
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1 under 611(c).  
2              MR. HEINKE:  And, Your Honor, I would just 
3 note for the record that under 611(c), there's been no 
4 establishment that this witness is a hostile witness, 
5 and Ms. Wickersham was not identified as a witness for 
6 the state.  She was certainly disclosed under Rule 26, 
7 under our ethical obligations, as a former member of 
8 the governor's staff, but she's not been identified as 
9 a witness for the state.  

10              MR. DANCE:  And I don't believe that's the 
11 standard.  I believe it's that she's a witness 
12 identified with adverse parties.  She's a former 
13 employee of both the State of Colorado as well as the 
14 governor's office, both of whom are parties.  
15              In addition, I would note that throughout 
16 the case, the attorney general's office has asserted 
17 privilege on Ms. Wickersham's behalf.  During the 
18 deposition, pointing you to page 37 and 115 of the 
19 transcript, they asserted the deliberative process 
20 privilege to limit her testimony regarding her prior 
21 capacities as a state employee.    
22              THE COURT:  Overruled.  
23              THE WITNESS:  I'm sorry, you'll have to 
24 repeat the question.  
25              MR. DANCE:  Could you read that back?  
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1              (The last question was read back as 
2 follows:  "And so CDE avoided doing it at that time?")
3         A.   There was no needs assessment conducted at 
4 that time pur -- following the auditor's report.  
5         Q.   (BY MR. DANCE)  And after the Donnell-Kay 
6 report came out, you prepared some recommendations?
7         A.   That is correct.
8         Q.   And I believe you testified to the 
9 legislature; is that correct?

10         A.   That's correct.
11         Q.   And since the time of the Donnell-Kay 
12 needs assessment, the state has since conducted their 
13 own needs assessment; is that correct?
14         A.   That is correct.
15         Q.   And once again, can you remind us of the 
16 state's conclusion?
17         A.   It found that in Tier 1 buildings over 
18 some time horizon, which I believe was five years, that 
19 unmet need was approximately $17.9 billion.
20         Q.   I'd like to ask you some questions about 
21 the BEST program, and I'll try not to repeat the 
22 questions you've already been asked by the 
23 plaintiff-intervenors.  There's two types of BEST 
24 grants; is that correct?
25         A.   Yes.



Lobato v. The State of Colorado TRIAL DAY 17 8/23/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

20 (Pages 4314 to 4317)

4314

1         Q.   The lease-purchase grant is one?
2         A.   That is correct.
3         Q.   And those are generally for larger scale 
4 projects?
5         A.   That is correct.
6         Q.   Such as new schools?
7         A.   Yes.
8         Q.   And the other kind is cash grants; is that 
9 right?

10         A.   That's correct.
11         Q.   And those -- what's -- what's 
12 predominantly -- what are cash grants predominantly 
13 used for?
14         A.   They are for smaller projects, typically 
15 projects under a million dollars.  They typically deal 
16 with once -- a building system, a boiler, a roof, a 
17 fire alarm system, something of that nature.  
18         Q.   And the lease-purchase grants, there's a 
19 statutory cap on the amount of the state's lease 
20 payments in connection with those; is that accurate?
21         A.   That's correct.
22         Q.   And what was that cap?
23         A.   From -- from the state side, $40 million.
24         Q.   And I believe you testified that you 
25 personally anticipate one more grant cycle before that 
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1 cap is hit; is that accurate?
2         A.   That is accurate.
3         Q.   And that -- that will occur next year, 
4 2012?
5         A.   That's my current anticipation.  That it 
6 will be grants made for the fiscal '13 cycle that would 
7 happen next summer.
8         Q.   That's when the board's recommendations 
9 would go forward, come out?

10         A.   (Nodded head up and down.)
11         Q.   I need you to answer verbally.  
12         A.   Oh.  Yes.  Sorry.  Yes.
13         Q.   Once that $40 million cap is hit, will the 
14 BEST board be able to issue any more lease-purchase 
15 grants?
16         A.   No.
17         Q.   And once again, lease-purchase grants are 
18 used for big projects, like schools?
19         A.   That's correct.
20         Q.   Will there still be a need for big 
21 projects like new schools once the cap is hit?
22         A.   Yes.
23         Q.   And the other type of grant is cash 
24 grants, correct?
25         A.   That's correct.
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1         Q.   I believe you testified that cash grants 
2 will continue, quote, if funds are available.  What did 
3 you mean by that?
4         A.   The way the program is structured, the --  
5 the BEST program receives the greater of half of the 
6 revenue earned off the school land trust or what is 
7 necessary to meet that year's lease payment.  
8              So in any year, if the annual revenue 
9 earned off the school land trust is less than        

10 $80 million, so say it's $60 million in one year, half 
11 would be 30.  That's not enough to meet the state's 
12 lease obligation.  So then in that case, it would 
13 receive 40, but that's all.  And so there would be no 
14 additional funding left for cash grants to continue.  
15              If, on the other hand, the revenue was   
16 60 million -- was more than 80, there would be some 
17 residual amount of money left for cash grants.  
18         Q.   And I -- I believe, and please correct me 
19 if I'm wrong, that you testified that you anticipate 
20 there would be a modest continuing revenue stream; is 
21 that right?
22         A.   That is what I said.
23         Q.   Okay.  And is that modest stream 
24 sufficient for big projects such as new schools?
25         A.   Not -- it is not sufficient to accommodate 
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1 big projects and ongoing, immediate repair needs.
2         Q.   You testified earlier about some districts 
3 that were approved for -- I think back to the fiscal 
4 year, I think it was '10-'11 cycle, some districts that 
5 were approved, but ultimately did not receive BEST 
6 funding.  Do you recall that?
7         A.   I do.
8         Q.   And I believe you mentioned Peyton, 
9 Albert, and Florence; is that correct?

10         A.   That is correct.
11         Q.   And was the problem that they were unable 
12 to raise their required match funds?
13         A.   That is correct.
14         Q.   For those three districts, the board had 
15 identified significant capital construction needs for 
16 those three; is that right?
17         A.   Yes.
18         Q.   And those needs continue; is that right?
19         A.   That is correct.
20         Q.   I believe you estimated that BEST would be 
21 able to fund approximately 1 billion in total project 
22 costs; is that accurate?
23         A.   That's an estimate.  Yes.
24         Q.   Out of an approximately 17.9 billion of 
25 needs, according to the state assessment?
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1         A.   That is correct.
2         Q.   Are there some Colorado school districts 
3 who can't address their own capital health and safety 
4 needs, but who've not been helped by the BEST program?
5         A.   It's my understanding there are.
6         Q.   And some of those districts that have 
7 sought BEST funding, but have been -- have not received 
8 grants?
9         A.   Absolutely.

10         Q.   And BEST did not solve Colorado's capital 
11 construction problem, correct?
12         A.   Correct.  
13         Q.   You were -- you were involved in the 
14 development of the BEST legislation?
15         A.   That is correct.
16         Q.   And it has helped some school districts, 
17 correct?
18         A.   Yes.
19         Q.   Would you agree that the BEST legislation 
20 is an example of the state acknowledging that some 
21 education problems require a statewide solution?
22         A.   In my estimation it would be.
23         Q.   As chair of the BEST board, do you think 
24 the state has an obligation to provide a safe learning 
25 environment for students?
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1         A.   I do believe they do.
2         Q.   As chair of the BEST board, do you think 
3 school buildings are part of a thorough and uniform 
4 system of free public schools?  
5              MR. HEINKE:  Object to the question to the 
6 extent it calls for a legal conclusion.  
7              THE COURT:  Not a legal conclusion, but 
8 she can answer the question.  
9         A.   I do believe it does.  

10         Q.   (BY MR. DANCE)  And why do you say that?
11         A.   When I presented my recommendations to the 
12 legislature, the legislative interim committee on 
13 school finance in 2005, I was asked by one of the 
14 legislators -- he -- he said that most people don't 
15 believe that capital's a state responsibility, and he 
16 has heard argument that the thorough and uniform clause 
17 does not apply to capital, and my response at the time 
18 was I have not -- I -- I don't see a logical 
19 interpretation of a thorough and uniform system of free 
20 public schools that doesn't include schools.  
21              MR. DANCE:  Nothing further, Your Honor.    
22              THE COURT:  Cross-examination.  
23              MR. HEINKE:  Thank you, Your Honor.  
24
25
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1                    CROSS-EXAMINATION
2 BY MR. HEINKE:
3         Q.   Good morning, Ms. Wickersham.  
4         A.   Hi.
5         Q.   It's nice to see you.  Just a few 
6 questions for you.  First, you discussed with Ms. Bono 
7 your employment background.  You're not speaking today 
8 on behalf of the governor's office; is that right?
9         A.   That is correct.

10         Q.   And you're not speaking on behalf of the 
11 treasurer's office?
12         A.   That is correct.
13         Q.   You and Mr. Dance were just discussing 
14 some of the concerns around whether capital is a state 
15 responsibility or not.  You would agree that 
16 historically schools were funded at the local level; is 
17 that correct?
18         A.   School capital?
19         Q.   School capital, yes, ma'am.  
20         A.   Correct.
21         Q.   Okay.  And I believe you discussed with 
22 Ms. Bono that in your work with Donnell-Kay, you found 
23 that there were some school districts in Colorado that 
24 didn't have sufficient bonding capacity to build even 
25 one new school building; is that correct?
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1         A.   That is correct.
2         Q.   There are, though, some districts 
3 that -- that would have the capacity to build one new 
4 school building, correct?
5         A.   That is correct.
6         Q.   In fact, there's districts out there that 
7 have huge amounts of bonding capacity; fair?
8         A.   Fair.
9         Q.   Districts with hundreds of millions of 

10 dollars of bonding capacity?
11         A.   Yes.
12         Q.   You mentioned that the BEST program hasn't 
13 solved the capital construction issues, but you would 
14 agree that it has helped?
15         A.   Yes.
16         Q.   You're proud of the work you've done with 
17 the BEST program?
18         A.   Absolutely.
19         Q.   You mentioned with Ms. Bono 
20 recommendations that you developed when you were with 
21 Donnell-Kay that you then presented to the legislative 
22 interim committee.  Do you recall that conversation?
23         A.   Yes.
24         Q.   And am I right that many of these 
25 recommendations made it into what became the BEST 
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1 legislation?
2         A.   Yes.  
3         Q.   For example, you recommended a statewide 
4 needs assessment, and there was one done?
5         A.   That's correct.
6         Q.   You recommended that there be minimum 
7 statewide standards, and that was incorporated into the 
8 legislation?
9         A.   That's correct.

10         Q.   You recommended a use of matching grants, 
11 and that was incorporated into the legislation?
12         A.   That's correct.
13         Q.   You recommended that matches focus on 
14 capacity and wealth indicators, and that was 
15 incorporated into the legislation?
16         A.   Correct.
17         Q.   You recommended that there be a board with 
18 policy authority, and obviously that was incorporated 
19 into the legislation?
20         A.   Yes.
21         Q.   You also recommended that there be a staff 
22 associated with the program, and that was incorporated 
23 into the legislation?
24         A.   Correct.
25         Q.   You also discussed with Ms. Bono capital 
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1 funding in certain other states that you had studied at 
2 Donnell-Kay, and I believe you mentioned Wyoming, New 
3 Mexico, and Arizona?
4         A.   Yes.
5         Q.   And I believe you said that Wyoming and 
6 Arizona provided each about a billion dollars in 
7 capital funding?
8         A.   Had already at the time.
9         Q.   Okay.  And Arizona was somewhere in the 

10 hundreds of millions of dollars?
11         A.   I'm sorry, Arizona would have been the 
12 biggest number, and that might have even been over     
13 2 billion at the time, and then Wyoming, and then in 
14 the hundreds of millions would have been New Mexico.
15         Q.   Okay.  Thank you.  The complete amount 
16 that we estimated that BEST would be able to generate 
17 over five years was about a billion dollars; is that 
18 correct?
19         A.   Yes.
20         Q.   Please.  
21         A.   It's a little bit apples to oranges, in 
22 that the numbers that I was looking at were the 2005 
23 numbers, not 2012 numbers.  So . . .
24         Q.   Okay.  Appreciate that clarification.  You 
25 also discussed the statewide needs assessment with 
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1 Ms. Bono and Mr. Dance, correct?
2         A.   Yes.
3         Q.   And that assessment included needs for all 
4 districts across the state, correct?
5         A.   Yes.
6         Q.   So it would have included needs for 
7 districts that had hundreds of millions of dollars of 
8 bonding capacity?
9         A.   Yes.

10         Q.   You also looked with Ms. Bono at    
11 Exhibit 1107, which was the 2010-'11 cycle.  And I 
12 believe that you mentioned that Peyton -- you may have 
13 it still in front of you -- Peyton, Elbert, and 
14 Florence were unable to meet their local match.  Do you 
15 recall that conversation?
16         A.   Yes.
17         Q.   And just so I have the numbers right, in 
18 the recommendation for Peyton, the state would have 
19 provided over $3 million, for a local match of about 
20 2.6 million, correct?
21         A.   Correct.
22         Q.   So the state would have paid more than 
23 half of the cost of the building?
24         A.   Correct.
25         Q.   In Elbert, the state would have paid over 
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1 $16 million, to a $3.5 million local match?
2         A.   That is correct.
3         Q.   And in Florence, the state would have paid 
4 over $8 million, to a $4.7 million local match?
5         A.   Yes.
6         Q.   Okay.  You discussed at the beginning of 
7 your testimony with Ms. Bono a number of concerns you 
8 had seen when you traveled across the state with 
9 Donnell-Kay.  BEST has addressed some of those 

10 concerns; is that fair to say?  
11         A.   Yes.
12         Q.   BEST so far has built somewhere on the 
13 order of 25 new schools around the state?
14         A.   It's more if you take into account this 
15 last -- that number was given before this last round of 
16 awards.
17         Q.   Do you have a ballpark of what the number 
18 might be now?
19         A.   I'd ballpark it now at 38.
20         Q.   Okay.  And it's also provided substantial 
21 repair and maintenance help?
22         A.   Yes.
23         Q.   BEST has put a new school in Alamosa 
24 School District?
25         A.   Two.
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1         Q.   It's put a new school in Centennial School 
2 District?
3         A.   Yes.  That was partly funded through BEST 
4 and part -- 
5         Q.   So that to be clear for the record, that 
6 was part of the pre-BEST grant program and part the 
7 BEST program?
8         A.   That's correct.
9         Q.   Okay.  BEST put a new school in the Center 

10 School District?
11         A.   Yes.
12         Q.   BEST paid for major renovations in the 
13 Mapleton School District?
14         A.   There were actually five buildings 
15 involved in that project.  But yes.
16         Q.   BEST put a new school in the Sangre de 
17 Cristo School District?
18         A.   Yes.
19         Q.   And BEST put a new school in the Sargent 
20 School District?
21         A.   Yes.
22              MR. HEINKE:  Thank you.  No further 
23 questions.  
24              THE COURT:  Thank you.  Redirect?  
25              MS. BONO:  Thank you, Your Honor.  
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1                   REDIRECT EXAMINATION
2 BY MS. BONO:
3         Q.   Mrs. Wickersham, in Exhibit 1105, the 
4 recommendations that you made while you were at 
5 Donnell-Kay.  Can you read recommendation 6, please.  
6         A.   "State school capital funding for the 
7 current backlog of need should address projects on a 
8 project priority basis according to the severity of the 
9 deficiency."

10         Q.   And you stated -- did you state with 
11 Mr. Heinke that that recommendation had been 
12 incorporated into the BEST legislation?
13         A.   I would say yes.
14         Q.   But the BEST grants are not allotted based 
15 solely on the condition of the facilities; is that 
16 correct?
17         A.   They are -- they -- the -- the assessment 
18 that there are severe deficiencies is -- is one of the 
19 qualifiers, if you will.  I mean, the -- the -- if you 
20 see the -- as I do, the list of applications as 
21 representing the entire list, as far as I'm concerned, 
22 the state's most severe health and safety needs, then 
23 they all are in that category of having severe 
24 deficiencies.  And then, as I explained, the -- the --  
25 there are considerations with respect to whether the 
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1 project is awarded or not based on the proposed 
2 solution to those deficiencies.
3         Q.   But there's schools with severe 
4 deficiencies that haven't received aid; is that 
5 correct?
6         A.   That's correct, yes.
7         Q.   And on the second page of your executive 
8 summary, which is a continuation of the list of 
9 recommendations from the first page, you make a 

10 recommendation here that the state -- well, actually, 
11 can you read this recommendation?
12         A.   I -- which one are you pointing to?  
13         Q.   This one right here.  Oh, sorry.  
14         A.   Oh.
15         Q.   This one right here.  
16         A.   "The state should provide school capital 
17 funding adequate to address the serious needs backlog 
18 as well as a stable aid to school districts going 
19 forward."
20         Q.   Was that a recommendation that was 
21 incorporated into the BEST legislation?
22         A.   No, it was not.  
23              (Discussion off the record between 
24 Ms. Bono and Mr. Dance.)
25              MS. BONO:  That's all the questions I have 
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1 for you at this time.  Thank you.  
2              MR. DANCE:  Nothing, Your Honor.    
3              THE COURT:  Recross?  
4              MR. HEINKE:  No, Your Honor.  Thank you.    
5              THE COURT:  Thank you, ma'am.  You may 
6 step down.  Thank you.  
7              MS. BONO:  And, Your Honor, we actually 
8 only have one more witness for the day.  So with the 
9 Court's permission, if it's all right to break now for 

10 lunch, and we can come back at 1:00 or come back in an 
11 hour, whatever the Court would prefer.    
12              THE COURT:  Well, is the witness available 
13 right at 1:00 then?  
14              MS. BONO:  She will be available right at 
15 1:00, or earlier, at 12:30.
16              THE COURT:  Well, since there's one more, 
17 let's do 1 o'clock then.  
18              MS. BONO:  All right.  Thank you.  
19              THE COURT:  Thank you.
20              (Recess taken, 11:30 a.m. to 1:03 p.m.)
21
22              
23              
24              
25              
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1 AFTERNOON SESSION, TUESDAY, AUGUST 23, 2011
2              THE COURT:  We'll go back on the record in 
3 Case 05CV4794.  Next witness for the plaintiff- 
4 intervenors?  
5              MS. BONO:  Thank you, Your Honor.  
6 Plaintiff-intervenors call Charlotte Ciancio.    
7              THE COURT:  Thank you.  If you'd come 
8 forward to the witness stand.  If you'd raise your 
9 right hand.  

10                    CHARLOTTE CIANCIO,
11 having been first duly sworn to state the whole truth, 
12 testified as follows:
13              THE COURT:  Thank you.  Please be seated.  
14 And once you're seated, that microphone is adjustable 
15 for you.  And then if you could state your full name 
16 and spell your last name for the record.  
17              THE WITNESS:  Yes.  My name is Charlotte 
18 Ciancio, C-i-a-n-c-i-o.    
19              THE COURT:  Thank you.  
20                    DIRECT EXAMINATION
21 BY MS. BONO:
22         Q.   And, Ms. Ciancio, you'll note that there's 
23 some water there at the corner of the table if you'd 
24 like it.  
25         A.   Thank you.  
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1         Q.   And good afternoon.  
2         A.   Good afternoon.
3         Q.   How long have you been the superintendent 
4 of Mapleton?
5         A.   I'm starting my 11th year as the 
6 superintendent.  
7              MS. BONO:  Your Honor, may I approach?    
8              THE COURT:  Yes.  Thank you.  
9              MS. BONO:  You're welcome.  

10         Q.   (BY MS. BONO)  Ms. Ciancio, I'm showing 
11 you a copy of Trial Exhibit 800, which has already been 
12 admitted in this case.  
13         A.   Yes.
14         Q.   Can you identify that document, please.  
15         A.   I can.  I think it's part of my resume.
16         Q.   And could you please describe your 
17 educational history, starting with undergrad.  
18         A.   Yes.  I attended -- I started my career at 
19 Creighton University in Omaha, Nebraska, and 
20 transferred to the University of Northern Colorado, 
21 where I received my bachelor's degree in elementary 
22 education and special education.  I attended -- I've 
23 been all over the place in Colorado.  
24              So I then attended the University of 
25 Colorado in Boulder and received my master's degree 
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1 from the BUENO Center, actually, in diverse --  
2 diversity and bilingual education.  I then received my 
3 administrative license from DU in the WSEPP program, 
4 which is the weekend program.  And then I attended 
5 Southeastern University, Nova Southeastern, for my 
6 doctoral program, and am all but dissertationed.  
7 Sadly.  
8         Q.   And why did you decide to focus on 
9 education in the course of your studies?

10         A.   I actually started believing I wanted to 
11 be a pediatrician, but quickly figured out the people 
12 working with the children were the teachers and not the 
13 doctors.  So I shifted my attention to education and 
14 wanted to work with children with special needs.
15         Q.   Do you have any other specialized training 
16 related to education?
17         A.   Well, through the course of my experience 
18 I've had several memberships that I've engaged in.  I 
19 most recently have been partnered with Stanford 
20 University with the LEADS program through the Stanford 
21 Redesign Network.
22         Q.   And what is LEADS short for?
23         A.   Oh, I should have checked on that.  It's 
24 Leadership in Education and Diversity Studies, I 
25 believe.  

4333

1         Q.   And can you briefly describe that program 
2 for the Court?  
3         A.   Sure.  It is a network of schools around 
4 the country who are all working on redesigning their 
5 high school programs and redesigning what's happening 
6 in public education to better meet the needs of our 
7 students.
8         Q.   Do you have any endorsements or 
9 certifications related to education?

10         A.   I do.  I have endorsements in special 
11 education.  They are all different titles than they 
12 were -- than they are now.  When I first was in special 
13 education, it was for the educably mentally retarded, 
14 then it went to learning disabilities to behavior 
15 disorders, emotional disorders.  So I have several of 
16 those.  I also have an endorsement in second language 
17 acquisition.
18         Q.   And can you please describe your work 
19 history related to education starting after your 
20 graduate studies.  
21         A.   Certainly.  I had my first teaching 
22 position in Mapleton Public Schools.  I was a -- I 
23 started as a fourth and fifth grade teacher, 
24 combination classroom, that started on Halloween and 
25 went through that first year.  I was then hired for a 
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1 third grade bilingual classroom that I was in for two 
2 years.  Then my ex-husband and I moved to Kansas City, 
3 Missouri, where I taught at Fort Osage Junior High 
4 School in the special education program.  
5              Returning to Colorado, I had a two-year 
6 time period that I did not teach, but then returned to 
7 Mapleton Public Schools as a fourth grade special --  
8 bilingual classroom teacher and then again went back 
9 into special education, where I worked with kids who 

10 were severely emotionally disturbed and behavior 
11 disorder.  
12              Then I was a coordinator for a while for 
13 special education services, then an assistant principal 
14 at one of our elementary schools in Mapleton.  I then 
15 took a principalship in Adams County School District 50 
16 at Skyline Vista Elementary School for three years.  In 
17 my fourth year in Adams 50, I was invited to the 
18 administration building to be a director of learning 
19 services.  I then came back to Mapleton and was hired 
20 to serve as the executive director in learning services 
21 for one year.  
22              The superintendent at that time resigned 
23 and moved out of state, and so I had the unique 
24 opportunity to then serve as the superintendent since 
25 then.  
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1         Q.   And how long have you been superintendent 
2 of Mapleton?
3         A.   I'm beginning my 11th school year.
4         Q.   And can you give me a time frame in years 
5 for the work history that you just described?
6         A.   I started my teaching experience in 1980, 
7 and have been doing that ever since.
8         Q.   And why did you decide to make your career 
9 in Mapleton?

10         A.   I love Mapleton Public Schools.  I love 
11 the work that we do in Mapleton.  We have a beautiful 
12 community that is proud of its heritage and proud of 
13 its deep roots.  We have students who are very 
14 committed to making a difference in their own lives and 
15 the lives of their community.  We have families who are 
16 genuinely interested and love their children.  We have 
17 a teaching staff who are committed to making it -- the 
18 school district better than they found it.  And it's 
19 just a beautiful community to work in.
20         Q.   Do you have what you described as deep 
21 roots in Mapleton?
22         A.   I do.  I actually was born and raised in 
23 the community.  I attended Mapleton Public Schools from 
24 kindergarten through 8th grade, and all of my nine 
25 siblings attended the schools.  My son graduated from 
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1 the school district.  So I've been there my entire 
2 life.
3         Q.   What were your duties and responsibilities 
4 in your deputy superintendent position?
5         A.   As the executive director in learning 
6 services my responsibilities were primarily around the 
7 elementary programs, so everything from reading 
8 instruction to second language acquisition at the 
9 elementary level, math programming.  So I really 

10 focused on the elementary education side.
11         Q.   And what time period was that?
12         A.   That was -- the one year that I was there 
13 was 1999 to -- no, 2000 to 2001.  Excuse me.
14         Q.   And now as superintendent, what are your 
15 duties and responsibilities?
16         A.   I have a pretty broad scope of work in 
17 Mapleton.  As a small school district, we wear lots of 
18 hats.  So my responsibilities are really -- I guess I 
19 would have to boil it down to doing whatever it takes 
20 to assure that student achievement improves in Mapleton 
21 and that our students are able to fulfill the 
22 district's mission, which is that they are able to 
23 achieve their dreams.
24         Q.   Can you give an example of perhaps a 
25 typical day in your position as superintendent?
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1         A.   I'm not sure I have a typical day.  They 
2 range from anything from starting the morning at the 
3 chamber of commerce, for the local chamber of commerce, 
4 to ending the day at local community meetings.  
5              I meet with staff most of the time, either 
6 executive staff or central admin staff, building level 
7 staff.  I meet with students once a month.  I have 
8 several different stakeholder groups that I'm 
9 responsible for keeping informed.  So I'm -- I'm not 

10 sure, I'm sorry, that I can describe a typical day.  
11         Q.   No, I think that's very helpful.  Can you 
12 describe for the Court what you mean by stakeholder 
13 groups?
14         A.   Yes.  We have parent involvement groups.  
15 So we meet with a group of parents at least once a 
16 month.  I meet with a group of business owners, and we 
17 call them ambassadors for the school district, every 
18 quarter.  I meet with student groups once a month, the 
19 teaching staff representatives once a month, 
20 administrators twice a month, central administrators on 
21 top of that another time a month, and I meet with the 
22 executive team twice a month.
23         Q.   What do you mean by "executive team"?
24         A.   The people who would serve on my cabinet 
25 are really the assistant superintendent, the chief 
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1 human resources officer, chief operations officer, 
2 chief communications officer.  So they're the highest 
3 level in the organization who report directly to me.
4         Q.   And how often do you meet?
5         A.   We meet -- we have two standing meetings a 
6 month -- a week.
7         Q.   Two meetings a week?
8         A.   Yes.
9         Q.   And what are school support teams?

10         A.   School support teams is the structure that 
11 we use to make sure that our administrative staff, 
12 including the central administrative staff, visit our 
13 schools every month.  So we're in every classroom every 
14 month.  I am not personally on a school support team.  
15 All of the school support teams bring their data back 
16 to me and share with me what's happening in the 
17 organization.  
18              So occasionally -- every month that we 
19 prepare for our school support team visits, we consider 
20 what are the priority areas for that particular month.  
21 The teams then -- which there are four teams, and 
22 approximately eight people on each team, and they each 
23 visit four schools, four or five schools, depending on 
24 their -- on their caseload.  They visit every classroom 
25 every month.  
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1         Q.   And who exactly comprises the four support 
2 teams?
3         A.   So the members of the executive team, most 
4 of them are on a school support team.  The central 
5 administrators or district administrators also take a 
6 position on those support teams.  The principal of the 
7 school that we are visiting.  And typically there's a 
8 visiting principal, so one of the other principals from 
9 the school district.  There's typically a parent, a 

10 student if it's appropriate for the age group, and 
11 teachers are on that team.
12         Q.   You mentioned earlier some professional 
13 memberships.  
14         A.   Yes.
15         Q.   Can you describe those for the Court?  The 
16 memberships related to education.  
17         A.   Yes.  I belong to the Colorado Association 
18 of School Executives.  I belong to AASA.  I belonged to 
19 several of the other associations over time, including 
20 the Small Schools Network, was part of the Coalition of 
21 Essential Schools for quite a while.  I participated on 
22 several of the committees that would include the --  
23 what am I trying to call it -- expeditionary learning, 
24 that group of people, I participated in their programs 
25 for a while as well.  
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1              MS. BONO:  Your Honor, at this time we 
2 move to have Charlotte Ciancio admitted as an expert 
3 for Mapleton School District in the area of operations 
4 and management, student performance, class size, 
5 curriculum and extracurricular offerings, ELL and 
6 compensatory programs, teacher quality, professional 
7 development, facilities, accountability and 
8 accreditation requirements, state mandates, 
9 postsecondary readiness, community relations and 

10 expectations, revenue raising capacity, technology, 
11 libraries, budgets, and school finance-related 
12 matters.  
13              THE COURT:  That's for Mapleton?  
14              MS. BONO:  That's for Mapleton Schools.  
15              THE COURT:  Okay.  Any objection?  
16              MS. WESTON:  No objection.    
17              THE COURT:  She'll be admitted as expert 
18 in those areas.  Thank you.  
19              MS. BONO:  Thank you.  
20         Q.   (BY MS. BONO)  Ms. Ciancio, where is the 
21 Mapleton School District located?
22         A.   We are just north of Denver.  Our -- their 
23 north boundary is Mapleton's south boundary.  We're 
24 pretty landlocked.  We are primarily unincorporated 
25 Adams to the south of our district.  To the north of 
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1 the district is Thornton and Adams County School 
2 District 12.  To the east we have Commerce City and 
3 School District 14.  To our west is Westminster and 
4 Adams County School District 50.  So everywhere you 
5 would see a highway that crosses another highway, 
6 you're in Mapleton.  I-25 north, I-70, Boulder 
7 Turnpike.
8         Q.   How large is the district?
9         A.   We are approximately 25 square miles.  17 

10 of those miles are in unincorporated Adams County.  
11         Q.   How many schools does the district have?  
12         A.   We have 17 schools, and we have 11 
13 facilities.  So our 17 schools are housed -- share 
14 housing in those facilities.  
15         Q.   Generally, what -- very generally, what 
16 are the demographics of the community?
17         A.   Our community, like many in the circle 
18 around Denver, is a -- primarily a senior community, so 
19 there are quite a few senior citizens.  Probably 68 to 
20 70 percent of our actual community are senior citizens.  
21 We have a demographic that has been changing over my 
22 life from an Italian truck-farming community to more of 
23 a -- a diverse light industrial, aging community, I 
24 would say.
25         Q.   And can you provide a description of the 
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1 neighborhoods in the school district?
2         A.   Sure.  There are probably four very unique 
3 communities in this very small, concentrated area.  One 
4 of the communities is the -- the Welby community, which 
5 is unincorporated Adams, which is where I grew up and 
6 where my family lives.  
7              It's more of a rural experience, quite 
8 frankly.  It's still quite a few farmers who own their 
9 properties and families that live in almost compounds, 

10 if you will, that are large groups of same family 
11 members.  
12              Then there are other small communities.  
13 The original Thornton community was established in 
14 1954.  It was built right after the World War II 
15 veterans and the Korean War veterans returned, and so 
16 they were beautiful little starter homes.  As 
17 well -- and that's the original city of Thornton.  
18              There's another area in unincorporated 
19 Adams that would be considered the Western Hills 
20 community.  They have -- were also built in the 
21 mid-'50s.  But it's a community that has drastically 
22 changed its demographic.  It's now approximately, oh, 
23 70 to 80 percent Hispanic in that community.  The 
24 schools in that community are over 90 percent Hispanic.  
25              Then there is a third -- a fourth 
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1 community that would be known as the Monterey 
2 community, and they are in unincorporated Adams County 
3 as well, and they are a community that was also built 
4 in the late '50s.  They have a changing demographic as 
5 well.
6         Q.   And how would you say the demographics of 
7 the community compare to the demographics of the 
8 schools?
9         A.   The community is -- there are more 

10 taxpayers in the community who are -- who no longer 
11 have children in the schools than would be represented 
12 in the school environments themselves.  So in the 
13 Thornton community, for example, many of those homes 
14 have now turned over; they're rental homes.  They are 
15 starting to be flipped, things like that, for that 
16 area.  In the Welby community, they are primarily an 
17 aging community.  Very few children that attend our 
18 schools live in the Welby community.
19         Q.   What are the chief elements that support 
20 the local economy of the Mapleton School District?
21         A.   We're an interesting economy in Mapleton.  
22 We have quite a bit of light industry.  We have some of 
23 the largest industry in Colorado, in the Denver area, 
24 located in Mapleton.  So the Xcel Energy plant is 
25 actually our largest taxpayer and is in Mapleton.  We 
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1 have the ASARCO plant in Mapleton.  Sunstrand 
2 properties that were condemned several years ago are in 
3 Mapleton.  
4              We have a lot of farms that have been sold 
5 off to be things like warehouses and storage rooms, 
6 storage facilities.  So from approximately 58th Avenue 
7 to 53rd Avenue it's very heavily concentrated light 
8 industry.  
9         Q.   What is Mapleton's total student 

10 enrollment in the public schools?
11         A.   We are at approximately 8,000 students, 
12 including an online contract school this year.
13         Q.   What are the enrollment growth patterns in 
14 Mapleton?
15         A.   Before agreeing to contract with Colorado 
16 Connections Academy, we had been seeing an increase in 
17 students of about 50 kids a year for the last ten 
18 years.  Of course, Colorado Connections gave us the 
19 status of being the largest-growing or fastest-growing 
20 school district in Colorado, with the invitation of 
21 that school.
22         Q.   What is Colorado Connections?
23         A.   It is an online contract school.  
24 The -- the base of that is located out of Baltimore.  
25 And they serve students all across the state of 
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1 Colorado in a K-12 online environment.
2         Q.   Can you please tell the Court about the 
3 demographics of students attending Mapleton schools.  
4         A.   Certainly.  And I'll speak specifically 
5 for the bricks-and-mortar schools and not Colorado 
6 Connections.  They really are all over the state.  So 
7 in the Mapleton bricks-and-mortar community, we have 
8 about 70 percent of our kids are Hispanic.  Over      
9 60 percent, I believe, now are learning English as 

10 their second language.  Over 70 percent are on free and 
11 reduced lunch.  We have probably about 2,000 students 
12 who are in the high school environment in our school 
13 district.  
14              MS. BONO:  May I approach, Your Honor?  
15              THE COURT:  Yes.  
16         Q.   (BY MS. BONO)  Superintendent Ciancio, 
17 I've handed you what's been marked and admitted as 
18 Exhibit 152.  
19         A.   Yes.
20         Q.   Do you recognize this document?
21         A.   Yes, I do.
22         Q.   Can you identify it, please.  
23         A.   Yes.  It's from The Colorado Department of 
24 Education.  It's our 2010 pupil membership.  
25         Q.   And do you know if these numbers have 
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1 changed?
2         A.   I do not know as of this year.  Our 
3 students begin next Monday.
4         Q.   And so based on -- on this year, 2010, can 
5 you tell the Court what the total PK-12 pupil 
6 membership was in the district?
7         A.   Yes.  It was 7,634.  
8         Q.   And what was the number of gifted and 
9 talented students?

10         A.   173.
11         Q.   Special education students?
12         A.   665.
13         Q.   Homeless students?
14         A.   176.  
15         Q.   English language learners?
16         A.   2,668.
17         Q.   Title I students?
18         A.   4,378.  
19              MS. BONO:  May I approach, Your Honor?    
20              THE COURT:  Yes.  
21         Q.   (BY MS. BONO)  Superintendent Ciancio, I'm 
22 showing you what plaintiff-intervenors have marked as 
23 Trial Exhibit 20148.  Do you recognize this document?
24         A.   Yes, I do.
25         Q.   Can you identify it, please.  

4347

1         A.   Yes.  It's the district demographics since 
2 my term as the superintendent.
3         Q.   And did you create this document?
4         A.   Yes.  I put together this Excel 
5 spreadsheet.
6         Q.   And do you believe it to be a true and 
7 accurate copy of the Mapleton School District 
8 demographics from the 2001-'02 time frame to 2010-2011?
9         A.   Yes, I do.

10              MS. BONO:  Your Honor, at this time we 
11 move to admit Trial Exhibit 20148 into evidence.  
12              MS. WESTON:  No objection.    
13              THE COURT:  20148 will be admitted.  
14         Q.   (BY MS. BONO)  Superintendent Ciancio, if 
15 you could bring the microphone a little bit . . .  I 
16 think some folks in the court are having trouble 
17 hearing you.  
18         A.   Sorry.
19         Q.   Thank you.  Could you please describe for 
20 the Court what this document reflects.  
21         A.   Yes.  It's looking specifically at the 
22 at-risk factors for the students who are represented in 
23 our school district, and then also the ethnicity, our 
24 current mobility rate, and the change in the homeless 
25 factor as well.
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1         Q.   And there's a reference to mobility 
2 towards the bottom of the chart.  What -- what does 
3 that term mean?
4         A.   That's the number of kids that -- or the 
5 percent of students who start a school year with us who 
6 may not be at the next -- the start of the next school 
7 year.
8         Q.   And what is the mobility rate for your 
9 district?

10         A.   38 percent.
11         Q.   And based on your experience, how does 
12 that mobility rate compare to previous years?
13         A.   It's an interesting statistic, in that it 
14 had been climbing pretty significantly up until about 
15 2009, and then we've seen actually a more stable 
16 community.  So we had an annual increase in mobility, 
17 and then the last couple of years a decline.
18         Q.   Are there challenges that the mobility 
19 rate brings to Mapleton?
20         A.   Oh, absolutely.
21         Q.   Can you describe those for the Court, 
22 please.  
23         A.   Sure.  In any set classroom, when you have 
24 the number of kids moving in and out of a classroom, it 
25 significantly affects the grouping of students, the 
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1 teacher's ability to work with the kids that are here 
2 today and gone tomorrow, and the new students who 
3 arrive each day.
4         Q.   And we saw from Exhibit 152 that there are 
5 approximately 176 homeless children in Mapleton?
6         A.   Yes.  That's correct.
7         Q.   What percentage of the student population 
8 is that?
9         A.   I'm sorry, my math isn't going to be good 

10 enough for that.  So we have 7,000 children altogether, 
11 and it's 176 of them.  
12         Q.   Has that number changed over time?
13         A.   Oh, absolutely.  In my first year as the 
14 superintendent, there was one child that was identified 
15 as homeless.  So that's been a pretty significant 
16 increase over the ten years.
17         Q.   And what types of issues typically face 
18 homeless children in your district?
19         A.   This is a difficult population to stay 
20 connected with.  We find ourselves in a situation where 
21 we're transporting students identified as homeless, 
22 really, across the state.  We have a family that we 
23 were transporting really all the way down from Greeley.  
24              By the McKinney Act, we are required to 
25 provide transportation to students that are identified 
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1 as homeless.  So that's been an increase in our 
2 transportation costs, to be able to transport kids and 
3 make sure they have at least one environment that's 
4 stable for them.  So that.  
5              In addition, obviously there are some 
6 emotional factors that enter into what's going on for 
7 those children.  We -- that manifests itself in 
8 classrooms like inappropriate behaviors or withdrawn 
9 behaviors.  So we see some significant challenges with 

10 those children.
11         Q.   How does the district deal with mental 
12 health issues among its students?
13         A.   Currently we have a partnership with the 
14 Community Reach Center of Adams County.  It is the 
15 mental health provider for the Adams County community.  
16 They provide -- for the last probably five years, we've 
17 had a very strong partnership where they provide 
18 therapists that they pay 50 percent for their cost and 
19 we pay 50 percent for their cost.  
20              This year, for the 2011-'12 academic year, 
21 Community Reach has donated all eight of those FTE to 
22 Mapleton students so we're able to continue to serve 
23 them.  
24         Q.   And do you know if they will continue to 
25 provide those therapists to the district?
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1         A.   Well, they made it pretty clear when they 
2 offered this opportunity this year that this is a 
3 one-time opportunity.  So they were really worried that 
4 the services to the children would be decreased as our 
5 budgets were being influenced and impacted, and they 
6 did not want to see that service go away.
7         Q.   Without the Community Reach partnership, 
8 will the district be able to continue providing mental 
9 health services for its students?

10         A.   We were not able to provide them prior to 
11 the relationship, and so we would not be able to 
12 provide them beyond.
13         Q.   And you said there are eight therapists 
14 provided by the partnership?
15         A.   That's correct.
16         Q.   Do these therapists rotate among the 
17 different schools?
18         A.   There are eight facilities that they have 
19 an office that they're housed at.  In some of our 
20 facilities we have more than one school, so they are 
21 serving all of the schools, but they are located at the 
22 facility.  The only one that we don't have a location 
23 is at our preschool.
24         Q.   What type of work do the therapists 
25 perform?
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1         A.   Actually work not only with the children, 
2 but with the children's families.  So they're working 
3 on everything from helping them access resources in the 
4 community to dealing with behaviors, to dealing with 
5 attendance issues.
6         Q.   Other than the therapists provided by 
7 Community Reach, do you have -- does the district have 
8 counselors at the schools?
9         A.   We do not have traditional counselors at 

10 any of our schools.  We wouldn't -- we never have had 
11 them at any of the elementary schools.  We used to have 
12 counseling at the middle level, but we don't have that 
13 anymore.  We do have at the high schools a group of 
14 people we refer to as postsecondary options 
15 coordinators.  They work specifically with students on 
16 college applications and postsecondary readiness, and 
17 they do not work with students on the things like 
18 fighting with boyfriends or attendance or those kind of 
19 issues that many teenagers have.
20         Q.   In your mind, do those types of issues 
21 impact student performance?
22         A.   Absolutely.  We've really gotten to a 
23 point in Mapleton where we expect our teaching 
24 staff, especially at the high school level, to work as 
25 advisors with our students.  So that's where they get 
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1 those needs met.
2         Q.   And that's in addition to their teaching 
3 responsibilities?
4         A.   That's correct.
5         Q.   You said there are no longer counselors at 
6 the middle school?
7         A.   That's correct.
8         Q.   Why is that?
9         A.   Mostly it's budget issues with that.  We 

10 have chosen to use our resources more in the academic 
11 areas with our students, so we've targeted those 
12 resources to the curriculum.
13         Q.   You've targeted your resources away 
14 from -- 
15         A.   Away from the counseling support, correct, 
16 more to the core content areas.
17         Q.   And why did the district make that 
18 decision?
19         A.   I think we've done quite the yeoman's job 
20 over the last several years of really aligning the 
21 specific needs that we have around academic achievement 
22 with the resources that we have and how we're able to 
23 access those.  So we've had to make some difficult 
24 decisions.
25         Q.   You stated that there are postsecondary 
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1 option --
2         A.   Options coordinators, yes.
3         Q.   -- coordinators at your high school?
4         A.   That's correct.
5         Q.   And by high school, do you mean -- you 
6 don't mean building, right, you mean the schools?
7         A.   That's correct.  Any of the students 
8 between the ages -- between the grade levels of ninth 
9 and 12th grade have opportunity to work with a 

10 postsecondary options coordinator.  And, again, those 
11 are in multiple environments, K-12 environments, 7-12, 
12 9-12.
13         Q.   Do you think the number of therapists that 
14 the district has now through Community Reach are 
15 sufficient to meet the needs of your students?
16         A.   The therapists let -- tell me that it is 
17 not.  They have caseloads that they are not able to 
18 meet, and they have children on waitlists who 
19 definitely need support that they are not able to get 
20 to.
21         Q.   And the postsecondary option coordinators 
22 are -- is their number sufficient to meet the needs of 
23 your high school students?
24         A.   They are sufficient to meet the needs of 
25 the junior and senior classes, but not of the entire 
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1 high school.
2         Q.   What percentage of your students have been 
3 identified as ELL?
4         A.   We have at the current time 37 percent.  
5         Q.   Superintendent Ciancio, I'm showing you 
6 what's been marked as Exhibit -- or Trial        
7 Exhibit 20147.  Do you recognize this document?
8         A.   Yes, I do.
9         Q.   Can you identify it, please.  

10         A.   Yes.  This is a report that we compiled in 
11 the district with regard to our CELA data, the Colorado 
12 English Language Assessment information.  And I can 
13 walk you through what that means.  And -- 
14         Q.   Well, real briefly.  
15         A.   Yes.
16         Q.   Can you tell me if you created this 
17 document?
18         A.   My assistant, Karla Kohman, created this 
19 document.
20         Q.   And to your knowledge, is this a true and 
21 accurate copy of the change in performance that you 
22 just indicated?
23         A.   Yes, it is.  
24              MS. BONO:  And Your Honor, at this time we 
25 move to admit Trial Exhibit No. 20147 into evidence.  
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1              MS. WESTON:  No objection.    
2              THE COURT:  It will be admitted.  Thank 
3 you.  
4         Q.   (BY MS. BONO)  Okay.  Please go ahead and 
5 continue with your description of what's reflected in 
6 this document.  
7         A.   Thank you.  So as we look across the top 
8 table, you'll see that this is the information from 
9 2009-2010 school year.  The first line just divides out 

10 the school name, our overall numbers, and then what 
11 stage of language acquisition as identified on CELA.  
12 And going down the sides, you see the number, the types 
13 of categories that we're reviewing.  So it's new 
14 students, beginning, early intermediate, intermediate, 
15 proficient, advanced.  And these are the language 
16 levels identified in CELA.  
17              If I were going to translate them to the 
18 NEP and LEP and FEP categories, we would see the 
19 non-English speaking kids would be your beginning and 
20 early intermediates, and midway through would be early 
21 intermediate and intermediate.  The proficient would be 
22 considered more the LAU C student, and the advanced 
23 would be the fluent student.  
24              Let's see if I can figure out how to use 
25 this.  
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1              MS. BONO:  May I approach, Your Honor?  
2              THE COURT:  Yes.  
3         A.   So the number of students that entered 
4 Mapleton in 2009 who were non-English speakers or who 
5 were new language learners were 500 -- right there, 593 
6 students who on their registration forms would have 
7 indicated that there was a language other than English 
8 spoken in their home.  24 -- almost 24 percent of those 
9 children were in their beginning stage, or a LAU A.   

10 24 percent early intermediate.  16, almost 17 percent 
11 intermediate.  22 would have been proficient, or a   
12 LAU C.  And advanced would be the 7.1 percent.  
13              In Colorado, students need to be at that 
14 advanced level on the CELA in order to be considered 
15 fluent in English and not needing additional 
16 programming.  So of those students who started the year 
17 at the beginning level, or a LAU A, we see that here  
18 31 percent remained at that LAU A level through the 
19 course of the year.  
20              So anywhere you see the color coding for 
21 us, the green is that they advanced to the next level 
22 of acquisition, the yellow is where they stayed at a 
23 level of acquisition, and the red would indicate that 
24 they declined in their skill set around language 
25 acquisition.  
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1              So of the 199 students who started as   
2 LAU A, 31 percent stayed at LAU A; nearly 36, plus the 
3 29, were moving to the LAU B; and 2.5 had moved to   
4 LAU C.  None of those children were proficient -- or 
5 excuse me, were advanced or fluent at that point.  And 
6 as you walk through that line, you can see where our 
7 concerns would be.  
8              At this level, the 209 kids would be 
9 identified as LAU B kids at the beginning of the 

10 academic year.  Nearly 5 percent of them actually went 
11 back to a LAU A category, which would probably indicate 
12 that they were just barely proficient enough to score 
13 at the -- at the B level and probably made no progress 
14 and actually regressed a little bit into that beginning 
15 level.  23 percent and so on as we move forward through 
16 that.  
17              Where we find in Mapleton our largest 
18 concerns are around what happens with our LAU C 
19 students, and this is where they start getting their 
20 service provision in the regular classroom.  LAU A and 
21 LAU B kids are receiving pull-out service or additional 
22 service, but the LAU C kids are receiving service in 
23 their classrooms.  So we're seeing there's little, if 
24 any, progress with that specific population.  
25              As you look at the bottom graph, it's very 
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1 similar.  This looks like a very large increase here, 
2 so I want to call that 593 to 828 is actually because 
3 we also opened a new charter school, which was the New 
4 America Charter School.  New America specifically works 
5 with students who are new to the country and are 
6 learning English as their second language.  So it makes 
7 sense that our population would be that much larger.  
8 But you'll see very similar percentiles as we move 
9 across that -- that category.

10         Q.   (BY MS. BONO)  You stated just now in your 
11 testimony that a student must score advanced in order 
12 to be considered fluent in English?
13         A.   That's correct.
14         Q.   So if we were looking at a student's CELA 
15 scores, they would need to be scoring advanced on those 
16 reports in order to be considered fluent in English?
17         A.   That's correct.  And then once they are 
18 labeled at that fluent level, we have two years that we 
19 monitor their progress.  So you'll also see in that 
20 fluent category, even though they're at advanced, some 
21 of those kids are regressing and not then able to -- to 
22 show their -- their proficiency.  
23              Now, again, that's -- the level of 
24 expectation increases as the kids get older.  So 
25 as -- if they were taking this test in seventh grade, 
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1 by the time they're getting to ninth grade, they're 
2 expected to know more language, and so their language 
3 is no longer considered advanced for that level of 
4 content.  So that's why there is regression at that 
5 advanced level.  
6              MS. BONO:  Your Honor, may I approach?    
7              THE COURT:  Yes.  
8         Q.   (BY MS. BONO)  How have the demographic 
9 patterns related to English language learners changed, 

10 if at all, in your district over the past three to five 
11 years?
12         A.   The last three to five years is really 
13 very consistent with the last ten, which is they 
14 continue to increase both in number and percent.  So 
15 more kids are -- are coming to us with language needs 
16 and more kids are coming in at this very interesting 
17 time.  
18              I wanted to also kind of go back just a 
19 little bit and mention that funding for these kids is 
20 actually -- when they come to the district at a      
21 LAU A/B, in Mapleton, we're funded at about a hundred 
22 dollars per student if they've only been in the state 
23 of Colorado for two years or fewer.  If they're coming 
24 to us and they're in their third year of Colorado 
25 public education, we don't receive any funding for them 
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1 at all.
2         Q.   The funding is capped at two years?
3         A.   The funding is capped at two years for the 
4 time that they're in the state, yes.  Not the district.
5         Q.   Without giving a legal conclusion, can you 
6 think of any rational reason as to why ELPA funds are 
7 only provided for two years?
8         A.   No, I can't.
9         Q.   Do the needs of your ELL students increase 

10 or decrease over time?
11         A.   I think as we're looking at this chart, we 
12 can see that their needs are probably increasing, 
13 because we are not meeting that.  So as we look -- it 
14 looks like we're doing a pretty nice job moving kids 
15 from a LAU A to a LAU B, but as we move from the LAU C 
16 or the intermediate level, our kids are not progressing 
17 at a rate that would be -- that would allow them to be 
18 proficient by the time they would exit our system.
19         Q.   In Mapleton, typically how long are 
20 students identified as ELL?  
21         A.   There are very few students who ever, once 
22 identified, actually ever leave the category.  When you 
23 look at the advanced level there, you can see that it 
24 moves from -- let me just take it here.  You can see 
25 that here, from proficient, show 22 percent,         
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1 22.3 percent of the kids move to the fluent, which then 
2 they would be monitored for two years.  But of that   
3 22 percent, you can see there are quite a few here that 
4 are actually regressing or staying stagnant.
5         Q.   So that even when students do achieve 
6 fluency in English, the district's responsibility for 
7 their language needs doesn't end there?
8         A.   Oh, absolutely not.
9         Q.   And what are the district's 

10 responsibilities beyond the point of fluency?
11         A.   Proficiency on the CSAP and proficiency on 
12 the other measures that are assessed by the State of 
13 Colorado.
14         Q.   Are there monitoring requirements for 
15 those students?
16         A.   There are for the two years.  As long as 
17 they can stay at the advanced level for two years 
18 beyond their initial categorization, then they can move 
19 to the -- the fluent area.
20         Q.   What about the population of students who 
21 qualify for free and reduced lunch?  Has that 
22 population increased over the past three to five years?
23         A.   Oh, yes.  That's been a significant 
24 increase in the district.  We -- I can recall when I 
25 started, and it's probably on that initial sheet, we 
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1 had about 38 percent of our kids on free and reduced 
2 lunch.  We're now well over 70 percent on free and 
3 reduced lunch.  And most of those students are actually 
4 free lunch and not reduced.
5         Q.   How have those demographic changes, both 
6 the increase in ELL students and the increase in 
7 low-income students, what sort of impact, if any, have 
8 those changes had on the education that Mapleton's able 
9 to offer?

10         A.   It's a compounding issue.  When kids are 
11 learning English and they're living in poverty and the 
12 standards are increasing or the expectations are 
13 increasing both in the district and at the state level, 
14 it creates a very complex environment for classroom 
15 teachers.  It really magnifies the kind of resources 
16 and supports that are needed in a classroom.
17         Q.   I want to break some of that down a little 
18 bit.  But I'd like to cover some other areas first, so 
19 maybe we can return to that a little bit later.  
20         A.   Okay.
21         Q.   We've heard some testimony about mills in 
22 this case.  How many mills do the residents of Mapleton 
23 pay?
24         A.   I believe we pay -- we.  The district 
25 community members pay 44 mills.
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1         Q.   And how much revenue does Mapleton raise 
2 with one mill?
3         A.   About $454,000 per mill.
4         Q.   Has Mapleton undergone any recent 
5 restructuring?
6         A.   We did our major restructuring in 2006, 
7 and since then we've been doing adjustments annually.
8         Q.   It's an ongoing process?
9         A.   It is an ongoing process.

10         Q.   What was the purpose of the restructuring?
11         A.   There was a realization, and I think 
12 a -- kind of a bold stance by the board of education 
13 that what we had been doing in Mapleton was not good 
14 enough for the children in our community.  We were 
15 seeing test scores that were low and flat.  We were 
16 seeing an increase in the number of students who were 
17 leaving our school district.  We had a population of 
18 approximately 400 students at the ninth grade level and 
19 consistently fewer than 200 students graduating in our 
20 May ceremonies.  
21              So there was a decision by the board of 
22 education that we needed to change our practice, that 
23 we needed to do a better job of meeting the community's 
24 needs.
25         Q.   What type of planning went into the 

4365

1 restructuring?
2         A.   It started with a strategic plan of the 
3 community with multiple stakeholder groups.  We had 
4 over 150 people who were part of the discussion around 
5 what we wanted for Mapleton's children, what we needed 
6 to do to change what was happening in our community.  
7 So we developed a mission statement that guaranteed 
8 that our students would achieve their dreams.  And as 
9 part of that expectation, we had five categories that 

10 we were able to consider, and one was to create an 
11 enticing menu of learning opportunities.  
12              Now, at that time we had one high school 
13 that all of our students fed into, and it was the 
14 belief of the stakeholder groups and the team of 150 
15 people that one school did not provide that enticing 
16 menu of learning opportunities, and so we embarked on a 
17 pretty intense research project.  And we read 
18 everything we could find around what worked to get 
19 populations like the one we were serving to 
20 proficiency, what did it take to get kids in poverty 
21 situations successful in their post-high school 
22 experiences.  And so we traveled the country.  I 
23 probably personally visited 50 small schools around the 
24 country.  
25              We took teams of people, all of that 
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1 funded through the Colorado Small Schools Initiative, 
2 and we read everything we could find, involved all of 
3 our teachers, got them reading everything we could 
4 find.  It was a very intense four-year process.
5         Q.   What do you mean by small schools?
6         A.   In our definition of small schools, it is 
7 a school that by design has 400 or fewer students.  So 
8 it's not small just because you don't have a lot of 
9 kids, it's small because you've intentionally designed 

10 the school to be 400 students or fewer.  
11         Q.   And so with the restructuring, Mapleton 
12 was able to implement a small schools model within the 
13 district?
14         A.   That's correct.
15         Q.   And do you think the small schools model 
16 is meeting those district goals?
17         A.   I think the small schools model has 
18 allowed us to do many, many things that are now helping 
19 us get to those conversations about reaching our goals.  
20 We have not yet reached our goals.
21         Q.   Have you seen some success with the small 
22 schools model?
23         A.   We have seen a lot of success with 
24 our -- with our small schools, yes.
25         Q.   And can you give some examples?
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1         A.   Uh-huh.  At the high school level, which 
2 is where we started our reinvention, we started at high 
3 school and went down to the elementary levels.  We have 
4 now seen our classes, our graduating classes, increase.  
5 This past year we had 270 graduates.  It was our 
6 largest graduating class since our work started.  
7              We've seen an increase in our ACT results 
8 and our CSAP results.  Our growth is moving in the 
9 right direction.  Our achievement is still very low, 

10 but our growth is actually moving in the right 
11 direction.  We have more kids applying to college, more 
12 kids being accepted to college, fewer kids who need 
13 remediation once they got there.  We have kids who 
14 believe they can.  We have kids who are dreaming dreams 
15 they didn't know they could dream in the past.  So, 
16 yes, I think -- I have more.
17         Q.   Have small schools created personalization 
18 within the district?
19         A.   Personalization is actually one of the 
20 main tenets of a small school, that it create 
21 environments where teachers know their students well 
22 and where students know one another in that 
23 environment.  
24              We found that in the large comprehensive 
25 high schools, and actually in Skyview High School, 
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1 before we -- we changed that school, that kids who were 
2 anonymous were not as successful as kids who were 
3 known.  That sometimes when there was that anonymity, 
4 kids would misbehave in different ways.  They didn't 
5 care if they were absent or if they were actually 
6 participating in their curriculum.  
7              So we wanted -- personalization was 
8 actually one of the very most central tenets of a small 
9 school.

10         Q.   And I think you just touched on it, but 
11 what has the restructuring done for the culture in the 
12 district?
13         A.   We've seen some pretty significant changes 
14 in the ways students think about their future.  There 
15 was a time when I had four students stand in front of 
16 the board of education and ask that they have a 
17 curriculum for auto mechanics because they were not 
18 all, quote, college material, and they didn't believe 
19 that they had what it would take to be successful in 
20 a -- in a college environment to now having 100 percent 
21 of our students apply to college.  
22              So now all of our kids believe that they 
23 have a future beyond high school and that they can be 
24 anything they want to be.  So it's exciting to now hear 
25 the stories from kids who say I never thought I could 
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1 go to college, but now I know I can.  That's -- it's 
2 been significant in just the culture around the 
3 community of people believing kids can have access.  
4         Q.   Does the small schools design include any 
5 restrictions on class size?
6         A.   It's kind of dependent on the school 
7 design itself.  We have one school, it's the Mapleton 
8 Early College, that really because of its design 
9 requires that it have as few as 16 and possibly 18 

10 students to each advisor.  They're not traditional 
11 classroom environments.  There's -- there is a science 
12 teacher on staff, but kids' schedules go around what 
13 kids need, not around a school structure.  So each 
14 teacher has an advisory of 16 to 18 students.  So in 
15 that way, that school would have a cap on its 
16 enrollment.  
17              In the other schools, we deliberately 
18 limit the number of seats that are available in each of 
19 the schools.  And, again, to be consistent with a small 
20 school design, we wouldn't have more than 100 students 
21 at each grade level.  
22         Q.   And in your testimony, you've mentioned 
23 some budget cuts and budget limitations.  If the caps 
24 on class sizes were eliminated, would it free up 
25 additional financial resources for the district?
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1         A.   We've tried that in the past.  We've 
2 actually moved our system from having 23 to 1 to having 
3 25 to 1, and really all that does for us is it's very, 
4 very minimal.  The issue is that we are a landlocked 
5 community.  We have a limited number of students who 
6 actually even are available to attend Mapleton Public 
7 Schools.  In our schools that have two rounds -- for 
8 example, at the K-8 schools, there are two first 
9 grades, two second grades, two third grades.  If you 

10 raised the number of children who could be in those 
11 buildings, there's not really any children, there's not 
12 any place they would come from.  So it doesn't really 
13 help us.
14         Q.   Did any district costs increase as a 
15 result of the restructuring?
16         A.   Yes, they did.
17         Q.   What ones?
18         A.   Transportation costs increased.  We also 
19 have a value that when you are a system of choice and 
20 when you offer kids an opportunity to choose the type 
21 of learning environment that will meet their needs, the 
22 only real way to make that a reality is to assure they 
23 have access to that school.  
24              So we do provide transportation to any of 
25 our schools that are more than 1 mile from where the 

4371

1 child lives.  And many of our students choose to attend 
2 schools outside of their own communities, and so we do 
3 provide that transportation.
4         Q.   With the increase in transportation costs, 
5 does that mean the overall budget for the district 
6 increased?
7         A.   No, it did not.  We shifted our 
8 priorities.
9         Q.   And did the district think that the cost 

10 increases were worth the potential gains?
11         A.   We have evidence that it absolutely was 
12 worth the potential gains.  That kids are attending 
13 school.  Our attendance rates are up.  That children 
14 are being more successful in the schools they are 
15 choosing.  And so yes, that investment is well worth 
16 it.
17         Q.   Are there any other ways that that 
18 expectation has been borne out?
19         A.   I'm sorry, can you ask me that in a 
20 different way?
21         Q.   Sure.  Why did the district initially 
22 think that the cost increases were worth the potential 
23 gains?
24         A.   We were noting, again in 2001, when we 
25 started this study, that many of our kids were leaving 
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1 school, they were leaving the district.  If not 
2 dropping out altogether, they were choosing schools 
3 outside of Mapleton.  And we believe the most expensive 
4 education is one that kids drop out of.  If you have 
5 kids who are in school until tenth grade, or as soon as 
6 they turn 16 or 17 they drop out of school, that's an 
7 expensive investment in those children.  So we believe 
8 when you invest intentionally into their success, it's 
9 much more valuable.

10         Q.   How many schools versus buildings does the 
11 district have now versus pre-restructuring?
12         A.   We had nine, including our preschool in 
13 2001, and we now have 17, including our charter and our 
14 Connections Academy.  
15         Q.   Have the budget cuts that you mentioned 
16 previously, have those cuts affected the district's 
17 ability to sustain the model, the small schools model?
18         A.   We've had to make several decisions around 
19 how to implement the small schools model.  When we 
20 first started -- when we first opened all the schools, 
21 we had the flexibility to have unique calendars for 
22 each school, for example.  There was an autonomy at 
23 each of those schools, that they could decide when 
24 students started and when they ended and how many days 
25 they would be there and which days they would use for 
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1 professional development, and the transportation costs 
2 were significant.  
3              So in order to maintain the integrity of 
4 the school, we had to change the manner in which we 
5 transport.  So now we have kind of diverted backwards.  
6 It feels like we've gone backwards, in having to have a 
7 common calendar that the schools opt into.  We do have 
8 a quarter calendar and a trimester calendar, but 
9 they're very aligned so that transportation services 

10 can be more streamlined and therefore less expensive.  
11              We also have a common start time and a 
12 common end time.  None of our schools start weeks 
13 before or end weeks after like we were able to do in 
14 the past.  
15         Q.   If -- if the budget cuts that you 
16 described continue, will that affect the district's 
17 ability to sustain the small school model?
18         A.   I think the small school model is exactly 
19 who we are, and so I don't believe we would adjust from 
20 who we are to being a small school, a system of small 
21 schools.  However, what that looks like inside the 
22 organization could very easily change.  
23              Nutrition services is another example of 
24 that.  We've had to really streamline what times kids 
25 have lunch and breakfast and when and where we offer 
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1 that.  
2              The kinds of things that we've really 
3 needed to change are the number of field trips, for 
4 example.  We have three schools that are expeditionary 
5 learning schools, and by definition, those schools 
6 should create learning environments that are outside of 
7 the classroom, they should be able to take kids to 
8 outdoor experiences and bring that learning to life.  
9              We've had to limit the number of field 

10 trips, if you will, or learning expeditions that kids 
11 are able to go on.  So those, I'm afraid, would 
12 continue to -- to decline.
13         Q.   Will further budget cuts limit the 
14 successes that the district has had with the small 
15 schools model?
16         A.   I think they are already limiting the 
17 successes that we had.  It takes -- you know, once you 
18 get very, very clear about what it is you need, you 
19 know exactly what you need to do and exactly what 
20 materials you need to purchase.  Each time we -- we 
21 have a budget cut or there's a shift in the -- the way 
22 in which we can fund our schools, we have to make 
23 decisions around what it is we're going to implement or 
24 not.  
25              An example I could give you of that is our 
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1 science curriculum that we recently adopted to be more 
2 aligned with the common core standards for science.  
3 We've -- we were able to purchase textbooks, but only a 
4 half a set.  So in each of the science classrooms, we 
5 have students who need to share a book, they're not 
6 textbooks that our students can take home.  And they 
7 are limited, then, in being successful in that 
8 environment because they have so few resources.  
9         Q.   In your opinion as superintendent, is the 

10 district being run efficiently?
11         A.   In my opinion, we are the most efficient 
12 system in the state of Colorado, absolutely.  
13 Efficient.  Effective, that would be a different 
14 definition.
15         Q.   Can you please describe your school 
16 district's accreditation status.  
17         A.   The status that we have for now is 
18 improvement.  We did receive a draft of the 
19 recommendation for 2011, and that is not public yet.  
20 That's -- will be public in December.  But that 
21 accreditation level has actually decreased for -- or 
22 being recommended by the state to decrease.
23         Q.   So the recommendation is that your 
24 accreditation status is going to be decreased?
25         A.   That's right.  That it would be at 
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1 priority improvement.
2         Q.   And what has been the district's 
3 accreditation history?
4         A.   We've been an accredited school district 
5 the entire time that we've been doing our work.  We've 
6 had very intentional and specific work with the state 
7 and with our stakeholders to assure that we are meeting 
8 the expectations for accreditation.  So we have been an 
9 accredited district the entire time.  This will be the 

10 first time that we'll have a status less than 
11 accredited.
12         Q.   I'm showing you what's been marked as 
13 Trial Exhibit 20144.  Do you recognize this document?
14         A.   Yes, I do.
15         Q.   Can you identify it, please.  
16         A.   Yes.  This is the framework report from 
17 last year.  It is the three-year report that showed an 
18 average of the three years prior.  So it'd be '08, '09, 
19 and 2010.
20         Q.   Does it appear to be a true and accurate 
21 copy of Mapleton's 2010 three-year district performance 
22 framework report?
23         A.   Yes, it is.
24              MS. BONO:  Your Honor, at this time we 
25 move for the admission of Trial Exhibit 20144 into the 
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1 record.    
2              THE COURT:  Any objection?
3              MS. WESTON:  No objection.    
4              THE COURT:  It will be admitted.  Thank 
5 you.  
6              MS. BONO:  Thank you.  
7         Q.   (BY MS. BONO)  So how was the district 
8 rated for 2010?
9         A.   2010, we received a rating of accredited 

10 with improvement.  With improvement plan.
11         Q.   And how was the district rated in academic 
12 achievement?
13         A.   We did not meet the expectations there.  
14 We did not meet the -- the performance indicator at 
15 that time.
16         Q.   What about academic growth?
17         A.   We are approaching with academic growth.
18         Q.   And what -- what -- can you describe what 
19 that phrase means, "academic growth"?
20         A.   Yes.  For this category we're looking at 
21 how many of our students, what percent or median number 
22 of kids are actually moving more than a year in a year 
23 as defined by the growth model from the State of 
24 Colorado.  And so in this case, 52.8 is more than     
25 50 percent.  So we were approaching meeting the growth 
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1 criteria that we would need in order to catch up to the 
2 state.
3         Q.   You were 2.8 percent over the 50 percent?
4         A.   That's correct.
5         Q.   And what about academic growth gaps?  What 
6 does that mean?
7         A.   That is considering the number of groups 
8 of students that we have and how we are closing the 
9 gap, whether or not we're closing the academic gap.

10         Q.   And how was the district rated in that 
11 category?
12         A.   Again, approaching.
13         Q.   And what was the percentage criteria to be 
14 categorized as approaching?
15         A.   Well, we received only half of the points 
16 or 50 percent of the points on that one.  You have to 
17 be closing more gaps than we were able to close.  And 
18 so we received 50 percent of the points that were 
19 available in order to close the gap.
20         Q.   And what was the district's rating in 
21 postsecondary and workforce readiness?
22         A.   We did not meet that.  We only received a 
23 third of the points.  Specifically that would be around 
24 the indicators for dropout rate.  Our dropout rate was 
25 particularly high in that year.  Graduation rate was 
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1 not at standard.  Our ACT results are also below state 
2 average.  And so those would not -- they did not meet 
3 the state's expectations to be awarded the points.
4         Q.   I'm going to show you the second page of 
5 this document.  
6         A.   Okay.
7         Q.   What does the second page reflect?
8         A.   It shows by content area the number of 
9 points that were awarded for the specific proficient 

10 and advanced amounts.  So you can see over on the 
11 second-to-last column, it shows the number of students 
12 who are proficient or advanced.  And then using that 
13 number, there's a formula to determine the number of 
14 points that the district would receive.  
15              So for each of the content areas we 
16 received one of four points, which means we did not 
17 meet the expectation for achievement.
18         Q.   And this is for elementary schools, 
19 correct?
20         A.   This is for -- it's our -- yes.  Thank 
21 you.  It is.
22         Q.   And can you describe what's reflected in 
23 this -- this middle category, academic growth gaps?
24         A.   Yes.  So, again, they would be looking at 
25 our median growth, which is the column all the way down 
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1 to the right.  The median growth needs to be over     
2 50 percent in order for us to earn the points.  We are 
3 only at 48 percent, so we earned half of the points.  
4 So we were approaching the category.  We received half 
5 of the available points.
6         Q.   Are there any content areas where students 
7 who qualify for free and reduced lunch or English 
8 language learner students met the state's expectations 
9 for growth gaps?

10         A.   No.  None of our -- none of our subgroups 
11 made adequate growth in that year for us to meet the 
12 state's expectations.
13         Q.   And now I'm looking at the third page of 
14 the same exhibit.  And it looks like this is for the 
15 middle school level; is that right?
16         A.   That's correct.  And, again, it would show 
17 that none of our sixth, seventh, or eighth-graders, we 
18 didn't have enough academic achievement to meet the 
19 rating.  We only received 25 percent of the points 
20 there.  So the proficient and advanced numbers were 
21 significantly lower than necessary.  
22              And then looking down the chart, see that 
23 we did not close the gaps at the lower end, and the 
24 growth was not sufficient enough to make adequate 
25 growth that year as well.
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1         Q.   And looking at the high school level, what 
2 do we see for academic achievement?
3         A.   Again, low achievement.  The percent 
4 proficient is woefully low.  When you look at 
5 particularly our math, 12.1 percent of our students are 
6 proficient at the high school level in math.  That 
7 clearly does not meet the expectations.  The growth, 
8 although it shows in many of those areas that our 
9 median growth percentile was high, the adequate growth 

10 level is not where it needs to be for us to be able to 
11 catch up with the state.  And then as we move down to 
12 look at the growth gaps, we did, however, meet in one 
13 area there, and I can't quite read what that says that 
14 content is.  For writing.  
15              So we're -- we are closing the gap around 
16 writing achievement.  The students on free and reduced 
17 lunch, English language learner, and students that 
18 needed to catch up were performing at the high school 
19 level at a higher level, and we were able to meet it in 
20 those categories.  
21         Q.   And can you describe what we see here for 
22 the postsecondary and workforce readiness of Mapleton's 
23 high schoolers?
24         A.   Yes.  And this is part of the reason that 
25 we weren't able to meet our readiness indicators.  The 
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1 graduation rate, again, is not where it should be.  The 
2 number of students that are calculated from eighth 
3 grade through 12th grade show too many students not 
4 graduating on time.  We have a process in Mapleton that 
5 many of our students are in school five and six years, 
6 and this is a four-year indicator.  So we did not meet 
7 that.  The dropout rate is approaching, meaning that we 
8 have fewer students dropping out, but still not 
9 sufficient.  And our ACT composite score is lower than 

10 the state average.  
11              MS. BONO:  Your Honor, may I approach?    
12              THE COURT:  Yes.  
13         Q.   (BY MS. BONO)  When you say accredited 
14 with improvement plan, what was the plan that the 
15 district created?
16         A.   This is the Unified Improvement Plan that 
17 we submit to the State of Colorado, Colorado Department 
18 of Education.
19         Q.   Does the district have a choice as to 
20 whether or not to create or complete this plan?
21         A.   No.  This is a requirement for all 
22 districts in the state of Colorado to complete a 
23 Unified Improvement Plan.
24         Q.   I'm showing you what's been marked as 
25 Trial Exhibit 20143.  Do you recognize this document?
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1         A.   Yes, I do.
2         Q.   Can you identify it, please.  
3         A.   Yes.  It is the cover sheet of our Unified 
4 Improvement Plan for 2010-2011.
5              MS. BONO:  Your Honor, may I approach?    
6              THE COURT:  Yes.  
7         Q.   (BY MS. BONO)  Can you take a moment to 
8 flip through this exhibit?
9         A.   Certainly.

10         Q.   And verify whether or not it's a true and 
11 accurate copy of the district's Unified Improvement 
12 Plan.  
13              (The witness perused the document.)
14         A.   Yes, I believe this is the plan we 
15 submitted.  
16              MS. BONO:  Your Honor, at this time we 
17 move to admit Trial Exhibit 20143 into the record.    
18              THE COURT:  Any objection?  
19              MS. WESTON:  No objection.    
20              THE COURT:  Exhibit 20143 will be 
21 admitted.  
22         Q.   (BY MS. BONO)  Superintendent Ciancio, can 
23 you describe the district's process for creating this 
24 plan?
25         A.   This is a very intense planning process.  
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1 This unified plan requires that several stakeholder 
2 groups are involved in the actual development of the 
3 plan.  So the schools are all involved in the learning 
4 services team.  Parents from our district 
5 accountability committee, the board of education 
6 reviews this plan, I review this plan, my cabinet 
7 reviews this plan.  So it's a -- a process that takes 
8 months, and it is very, very intense.
9         Q.   And by "intense," do you mean 

10 time-intensive?
11         A.   It's time-intensive and study extensive, 
12 because they not only have to acknowledge where the 
13 gaps are, but we need to do quite a bit of research and 
14 data analysis to determine what are the next steps in 
15 order to remediate or mitigate the problems identified 
16 in our -- in our planning.
17         Q.   And how did the district go about 
18 conducting that data analysis?
19         A.   Again, we have quite a few people that 
20 spend their time really analyzing and doing that data 
21 dive or data dig, if you will, the teaching staff, 
22 along with administrators.  My assistant superintendent 
23 is actually in charge of preparing this document, so 
24 she dedicates quite a bit of her time with the learning 
25 services team to -- to really analyze what's been going 
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1 on with this.
2         Q.   And is -- is this time -- time that your 
3 teachers and administrators and staff spend in addition 
4 to their normal day-to-day responsibilities?
5         A.   The -- the work of this improvement plan 
6 is not in isolation of the work we try to do as a 
7 system.  So we try to take what it is this document is 
8 going to need to represent and incorporate what it is 
9 the schools are already doing.  So there has -- there's 

10 an interpretation between those elements that take a 
11 great deal of time.  
12              We have to focus on what do individual 
13 kids at each of our schools need to know and be able to 
14 do and how are we going to attend to that.  And then 
15 those elements are then translated for this planning.  
16 So some of it is the work of the schools, and much of 
17 it is well beyond the work of the schools, because they 
18 have to be translated at the district level.
19         Q.   And did the district receive any 
20 additional moneys to support with the creation of this 
21 plan?
22         A.   No.  No.  
23              (Discussion off the record between 
24 Ms. Bono and Mr. Hinojosa.)
25              MS. BONO:  Your Honor, it's just come to 



Lobato v. The State of Colorado TRIAL DAY 17 8/23/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

38 (Pages 4386 to 4389)

4386

1 my attention, for whatever reason these exhibits are 
2 marked with the wrong Bates label numbers.  
3              MR. HINOJOSA:  Exhibit numbers.  
4              MS. BONO:  Exhibit numbers.  And so if 
5 possible, I'd like to try to realign here for the 
6 purposes of the record.  For example, the unified plan 
7 here is marked as Trial Exhibit 20143, but in the 
8 supplemental exhibit list that we filed with the Court, 
9 this exhibit is actually 20144.  And so I just want to 

10 make sure that that's clear on the record.  And we'll 
11 make sure that the exhibit that's contained within the 
12 Court's copies reflect the correct trial exhibit 
13 number.    
14              THE COURT:  So it should be 20144?  
15              MS. BONO:  That's correct.  The Unified 
16 Improvement Plan should be 20144.  And then the 
17 district performance framework that I think was marked 
18 as 20144 -- or -- yes -- is actually 20145.    
19              THE COURT:  All right.  The district 
20 performance framework, was that, would be 20145?  
21              MS. BONO:  That's correct.  And I -- I 
22 apologize for that.  I'm not sure exactly what happened 
23 on our end.  
24              THE COURT:  No problem.  
25              MS. BONO:  Thank you.  
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1         Q.   (BY MS. BONO)  I'm sorry about that, 
2 Superintendent Ciancio.  
3         A.   That's fine.
4         Q.   So let's go ahead and continue our 
5 discussion about the Unified Improvement Plan.  
6         A.   Yes.
7         Q.   Did you have to present this plan to 
8 anyone?
9         A.   We presented this plan to the board of 

10 education.
11         Q.   Like to direct you to page 2 of this 
12 document.  Can you tell me what type of information 
13 this page reflects?
14         A.   We see the academic growth or the median 
15 growth percentile, academic growth, and postsecondary 
16 workforce readiness here.
17         Q.   And can you tell me what the state's 
18 expectation for graduation rate is?
19         A.   Well, it needs to be at 80 percent or 
20 above overall and for all students on IEPs.  In 
21 Mapleton, our overall was only 59.2, and the students 
22 on IEPs were 76.7.
23         Q.   And what is the state's expectation for 
24 the dropout rate?
25         A.   It says at or below the state average.  
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1 I'm trying to see if I can see the state average on 
2 this form, and I do not.
3         Q.   It looks like this column is labeled 
4 "Federal and State Expectations"?
5         A.   Yes.  I'm sorry.  3.6 percent is overall 
6 and 2.4 percent of those on IEPs in Mapleton.  Our 
7 dropout rate here is indicated at 8.2 percent and those 
8 on IEPs, 4.9 percent.
9         Q.   And what's the state's expectation for 

10 composite ACT score?
11         A.   For the composite score it needs to be a 
12 20, and in Mapleton it is 17.5.
13         Q.   How do your ELL students score on the ACT 
14 in relation to the district average?  I don't think 
15 that -- 
16         A.   I don't think I have that.
17         Q.   I don't think that information is 
18 reflected in this document.  But if you know offhand?  
19 I'm not asking for specific numbers.  
20         A.   I know that they perform lower than our 
21 non-English -- than our English-speaking students.
22         Q.   How about your low-income students?  How 
23 do they perform in relation to the district composite 
24 score?
25         A.   They also are lower.
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1         Q.   If we could turn to page 5.  Can you tell 
2 me what the information in this first row reflects?
3         A.   Yes.  This is the comprehensive review of 
4 selected grant history.  So you'll see that Mapleton 
5 has several grants that we apply for and oftentimes 
6 receive.
7         Q.   Are you familiar with the grants listed in 
8 this section?
9         A.   Yes, I am.

10         Q.   And can you describe the grants that are 
11 listed?
12         A.   The retention and recruitment grant is 
13 around teaching staff, and so with that grant was 
14 for -- and has been used for our induction programs for 
15 our teaching staff.  The district improvement grant, 
16 I'm not sure I can think of that.  I'm going to have to 
17 think about that one in a minute.
18         Q.   Just if you can provide descriptions of 
19 the ones you're familiar with offhand.  
20         A.   Okay.  The Colorado Graduation Pathways is 
21 new grant for us.  It was actually -- Mapleton was 
22 targeted for this.  It wasn't a grant we necessarily 
23 had to compete for, it was one that because our dropout 
24 rate was significant, we were identified as a 
25 high-priority district and so therefore received funds 
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1 for graduation pathways.  We did have to then write for 
2 it, but it was one that if you write and you ask, you 
3 would receive.  So it wasn't a competitive grant.  
4              The Counselor Corps Grant, we just were 
5 informed that we also received funding for that.  That 
6 process will go toward, this year, a very similar 
7 project to the graduation pathways grant, which is 
8 specifically working with our high school students, 
9 specifically getting them support from ninth grade on 

10 and looking at what are the reasons that our kids are 
11 dropping out, why are they finding it challenging to 
12 stay in school, and getting an individual that is not a 
13 Mapleton employee, but a contracted service who will be 
14 working with us for the next three years.
15         Q.   You said the district didn't receive the 
16 graduation pathways grant until it had already been 
17 labeled as a high-priority district?
18         A.   That's correct.
19         Q.   And can you describe -- you've already 
20 done this for a couple of these, but can you describe 
21 the types of programs that have been funded using some 
22 of these grant moneys?
23         A.   For these specific grants, there are 
24 programs around recruiting our teaching staff and then 
25 the retention of them.  So it's more of an induction 
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1 program.  And being able to hire someone in the staff 
2 to work with our young adults, our young teachers, and 
3 helping them be successful in their craft.  We have a 
4 one-year induction program.  We used to have a two-year 
5 induction program.  We had to reduce that by a year.
6         Q.   Why did you have to reduce it?
7         A.   We could no longer afford to fund the 
8 second year.  So this year will be the first class that 
9 only gets one year of that.

10         Q.   In your mind, was that second year 
11 unnecessary?
12         A.   No.  It was, we believed, a very important 
13 year.  The first year in teaching is pretty trying for 
14 teachers in this type of environment and in a community 
15 where you're working with children of poverty and who 
16 are learning English.  So that second year, sometimes 
17 our teachers are really more ready to learn because 
18 they've had that experience for a year.  Now they know 
19 which questions to ask.  But we won't be able to fund 
20 that anymore.
21         Q.   Are any of the moneys provided by these 
22 grants -- or let me rephrase it another way.  Are any 
23 of these grants indefinite?
24         A.   None of these grants are.  And none of 
25 these grants -- let me rephrase that.  Our hope with 
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1 each of these is that we're able to build capacity in 
2 our organization to sustain the work.  We absolutely 
3 cannot sustain the programming once the money goes 
4 away.  But if we can retain some of the skills that we 
5 use, we're able to keep the teaching staff that was 
6 trained under, for example, the Colorado Graduation 
7 Pathways Grant.  If our teachers can acquire the skills 
8 they need during the time we have the grant, our hope 
9 is the practices will sustain.  But we will not be able 

10 to keep a group of people on the outside to consult 
11 with once those moneys go away.
12         Q.   So the programs that have been funded in 
13 whole or in part by these grants won't be sustained 
14 after the money has run out?
15         A.   The program, as it is being delivered now, 
16 will not be sustained.
17         Q.   Has the money already run out for any of 
18 these grants?
19         A.   I believe -- I'm not sure what that 
20 district improvement grant is.  I know the EARSS grant 
21 just expired.  So we just used the last of that.  
22              MS. BONO:  May I approach, Your Honor?    
23              THE COURT:  Yes.  
24         Q.   (BY MS. BONO)  Are you familiar with House 
25 Bill 191?
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1         A.   Yes, I am.
2         Q.   And how are you familiar with it?
3         A.   I testified on behalf of the bill, 
4 actually.  I know Michael Johnston from his time in 
5 Mapleton.  He was one of the school directors at MESA, 
6 our Mapleton Early -- or Mapleton Expeditionary School 
7 of the Arts.  So Michael talked with me quite a bit 
8 during the drafting of his bill.  And then once the 
9 bill went before the legislature, I did testify on 

10 behalf of that grant -- of that bill.  Excuse me.
11         Q.   And why did you testify on behalf of   
12 S.B. 191?
13         A.   Because I believe many of the elements 
14 that are in the bill are very consistent with the work 
15 we're trying to accomplish in Mapleton.  There is an 
16 extended time period for which teachers are able to 
17 demonstrate their effectiveness before we're forced as 
18 a system to non-renew them from a system.  
19              In the past, the way the probationary and 
20 non-probationary status worked in Colorado, it was 
21 after the third year, so one day -- fourth year and one 
22 day that a teacher would start teaching, they would 
23 then receive a non-probationary status.  
24              So we would make a decision in Mapleton, 
25 and I'm assuming across the state, that in their third 
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1 year, if they were not amazing, if they were not 
2 actually inspirational, if they were just very good, we 
3 would say in doubt, non-renew.  And so we would 
4 non-renew teachers well before we really gave them the 
5 opportunity to demonstrate or really improve their 
6 craft.  
7              This bill gives us opportunity to extend 
8 that time so that the teaching staff can learn the 
9 craft before their career is ended after, you know, 

10 really less than three years in the profession.  So I 
11 very much support that intention to develop our 
12 teaching staff over time.  
13         Q.   And to your knowledge, will S.B. 191 
14 require any additional resources for your district?
15         A.   It's an interesting question, because it's 
16 not the bill itself that will require additional 
17 resources, it will be the rules that are promulgated by 
18 CDE.  So I'm not -- I didn't believe at the time that I 
19 was reviewing the bill and testified on the bill, I 
20 think that I could absolutely implement that bill 
21 without additional resources.  We're already investing 
22 in our teacher evaluations.  It would be a shift in 
23 those funds.  
24              But as I'm reading the draft rules that 
25 are coming out of CDE, there will absolutely be 

4395

1 additional costs associated with that.
2         Q.   And can you describe what you think some 
3 of those costs will be?
4         A.   Well, there's a -- in the draft -- now, I 
5 don't know how it'll end up coming out in the long run, 
6 but right now in the draft, it's requiring school 
7 districts to use specific templates, to use specific 
8 criteria to define effectiveness in the same way across 
9 the state.  To really train, direct principals and 

10 teaching staff around the use of those protocols will 
11 be expensive.  They're inconsistent with what we do in 
12 Mapleton, so there will be an expense in trying to 
13 figure out how to make those work.
14         Q.   So it sounds like there is going to be a 
15 lack of flexibility in the way the district implements?
16         A.   There is no flexibility if the rules are 
17 adopted the way they're currently written.  They 
18 require the school districts, if they want flexibility, 
19 to opt out of using the state's required forms and 
20 templates.  
21              We think -- I think that that's a misuse 
22 or an over-reach of their authority, and so I think it 
23 will be a challenge to have everybody line up to that.  
24 I think what makes an effective teacher in a Montessori 
25 school in Mapleton is different than what it takes to 

4396

1 be an effective teacher at an International 
2 Baccalaureate school in Mapleton.  And so to have a 
3 one-size-fits-all definition and approach as a state 
4 will be challenging.
5         Q.   I'm showing you what's been marked and 
6 admitted as Exhibit -- Trial Exhibit 173.  
7         A.   Yes.
8         Q.   Are you familiar with this document?
9         A.   I am.

10         Q.   What is it?
11         A.   It's the definition from CDE around 
12 postsecondary and workforce readiness.  It pulls out 
13 what the state believes -- or what CDE believes that 
14 definition should entail.
15         Q.   And to your knowledge, has this been 
16 adopted by CDE and CDHE?
17         A.   Yes, I believe it has.
18         Q.   Does the state expect all students in 
19 Mapleton to meet this definition when they graduate 
20 from high school?
21         A.   Yes, they do.
22         Q.   How do you know?
23         A.   Because it's on my accreditation report.
24         Q.   Is Mapleton able to provide sufficient 
25 opportunities to its students for them to achieve 
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1 postsecondary and workforce readiness as defined by the 
2 state?
3         A.   If you are asking if we can provide all 
4 students with those opportunities, I would have to say 
5 no.
6         Q.   And can you give some examples of why you 
7 say no?
8         A.   Yes.  There are many students who enter 
9 the system at eighth, ninth, tenth grade who are 

10 non-English speakers.  Those students -- emphasis with 
11 those students has to be on language acquisition, which 
12 means we are not doing some of these other content 
13 areas that the state requires for readiness.  So it's a 
14 juggling what's the highest priority.  And in our 
15 opinion, the highest priority for our 
16 new-to-the-country students or the students not 
17 speaking English is the language acquisition.  And so 
18 there are many things on here that we do not get to.
19         Q.   I'm going to turn to page 3 of this 
20 document.  And if you'd look at the section on global 
21 and cultural awareness.  
22         A.   Yes.
23         Q.   What types of programs does the district 
24 need to assist students to meet this portion of the 
25 definition?
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1         A.   Well, what's interesting is the appreciate 
2 the arts, culture, and the humanities.  There's no real 
3 assessment to assess whether or not you've met that.  
4 But I would assume, looking at this, we would need some 
5 authentic environments for our kids to be able to 
6 actually understand this.  I would need for students to 
7 visit the art museum, to participate in other cultural 
8 events, to be able to -- it says interact effectively 
9 and respect the diversity of different individuals, 

10 groups, and cultures, that we would need to give them 
11 those authentic opportunities.  Really it wouldn't be 
12 just about reading about them, they would actually need 
13 to participate with them.
14         Q.   Do you think language offerings are 
15 necessary for this component?
16         A.   With regard to the interacting effectively 
17 with other cultures, unless that's only the cultures 
18 that are in English-speaking environments, then, yes, I 
19 would assume they would need to at least be exposed to 
20 other languages.
21         Q.   What types of language offerings does the 
22 district have?
23         A.   The only languages in the majority of our 
24 schools is Spanish as a second language or English as a 
25 second language.  We have one school, Global Leadership 

4399

1 Academy, where we do introduce kids to Mandarin 
2 Chinese.
3         Q.   And those provisions are just on an 
4 introductory level?
5         A.   They are, yes.  They can receive two 
6 credits.  They don't get to a proficient level.  They 
7 really can only receive two years in Mandarin Chinese 
8 at that school.
9         Q.   And that's in one school?

10         A.   That's correct.
11         Q.   And why has the district limited its 
12 offerings to English, Spanish, and two credits of 
13 Chinese?
14         A.   The expectations around CSAP and the ACT 
15 are really limited to the core content areas.  So when 
16 we assess, we're assessing in reading, writing, math, 
17 sometimes science, and those all are the priorities for 
18 us.  We invest our dollars into assuring that our kids 
19 at least get to a minimum proficiency in those content 
20 areas, which then limits our ability to offer any other 
21 electives.  
22              It is a graduation requirement, both at 
23 CCHE, for entrance into college, and for Mapleton, for 
24 students to have at least a year of a language other 
25 than their native language.  So we -- that's very 
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1 limited.  It's a very limited opportunity in the 
2 district.  
3         Q.   So why doesn't the district invest money 
4 in the CSAP subject areas and in language offerings and 
5 in the provision of field trips to provide cultural 
6 awareness for students?
7         A.   There's just not enough to go around.
8         Q.   Let's look a little further up on the 
9 page, to the section that says "Find and use 

10 information, information technology."  Will the 
11 district be able to prepare students for the state's 
12 content standards for technology?
13         A.   At this point we are not.
14         Q.   And why not?
15         A.   The infrastructure that's required for 
16 this level of application for information technology is 
17 right now outside of our reach.  We don't have the 
18 infrastructure or the technology tools for our 
19 students.  We have a few -- we don't have a one-to-one 
20 ratio of computers at any of our schools, and we have 
21 little access for every school to have -- to engage in 
22 the technology -- the use of technology.
23         Q.   And when you use the word 
24 "infrastructure," what do you mean by that?
25         A.   Just the pipeline that comes into the 
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1 school district that can make it more interactive, make 
2 it a faster pipeline for the kids to be able to access.  
3 Video streaming and things like that right now are very 
4 difficult in our system.
5         Q.   When you say "pipeline" or to make things 
6 faster, are you talking about Internet connectivity?
7         A.   Yes, I am.
8         Q.   And what about technology tools?  What are 
9 some examples of what you mean by that phrase?

10         A.   Well, obviously our computers are one, but 
11 also just the things like SMART Boards and iPads and 
12 the kinds of things that some kids in some communities 
13 have access to, we don't have those in the district.  
14 We do have one school who has a significant number of 
15 SMART Boards because they reached out for grants and 
16 were able to acquire a few of them.  But the majority 
17 of our schools do not have that type of interactive 
18 opportunity for the students.
19         Q.   What's -- do you have a sense of the 
20 approximate average age of your computers in the 
21 district?
22         A.   We try to do a refresh every four years.  
23 I think we're reaching some of the end of lifes, if you 
24 will, for some of the computers that are currently in 
25 our system.
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1         Q.   Do you have computers in the district that 
2 are non-functioning?
3         A.   We do.
4         Q.   Do you know -- do you know approximately 
5 how many?
6         A.   Well, I know there's a large stack of 
7 them, but they're not like in our classrooms.  So what 
8 happens is unfortunately they're just pulled out of the 
9 labs.  So the lab -- the number of resources in the lab 

10 has decreased over the last several years.
11         Q.   Are some of your computers refurbished?
12         A.   Some of them are refurbished, yes.
13         Q.   Approximately how many computers per 
14 student is there in the district?
15         A.   I would have to say that a student per 
16 computer, as opposed to a computer per student.  But 
17 there's probably -- in our K-8 schools, where there are 
18 17 classes that would go through, including 
19 kindergarten, there's one lab that has 35 computers.  
20 So that's about, what, eight kids, nine kids per 
21 computer.
22         Q.   Does the district provide laptops for 
23 students?
24         A.   No, we do not.  Now, we do have a few 
25 laptop carts in a couple of the high schools that 
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1 they're able to use and, you know, share throughout 
2 some of the content classrooms.
3         Q.   Can students take laptops home?
4         A.   No, they do not.    
5              THE COURT:  Counsel, let me know when it's 
6 a good stopping place.  Because we've been going since 
7 1:00.  
8              MS. BONO:  Absolutely.  I have a couple 
9 more questions on technology.  

10              THE COURT:  Okay.  That would be good.  
11 That would be a good stopping place.  Thank you.  
12              MS. BONO:  Thank you.  
13         Q.   (BY MS. BONO)  Is the district able to 
14 provide technology training for teachers?
15         A.   Oh, for teachers.  I was thinking . . .  
16 We provide limited training for teachers that ask for 
17 it.  Or teachers whose content is specifically 
18 connected to it.  So for the science program, for 
19 example, there are -- there's some specific trainings, 
20 because they need to use that in order to access the 
21 content.
22              MS. BONO:  I think this is a good stopping 
23 point for the mid-afternoon break.  
24              THE COURT:  Okay.  Let's take till        
25 3 o'clock, if that works.  Thank you.  
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1              MS. BONO:  Thank you.  
2              (Recess taken, 2:43 p.m. to 3:02 p.m.)
3              THE COURT:  All right.  Thank you.  We're 
4 back on the record in 05CV4794.  We were on direct 
5 examination.  
6              MS. BONO:  Thank you, Your Honor.  
7         Q.   (BY MS. BONO)  Superintendent Ciancio, I'd 
8 like to direct your attention to page 4 of Exhibit 173.  
9 First, can you tell me, how do your extracurricular 

10 offerings compare to those of neighboring districts?
11         A.   Our extracurricular, as in what happens 
12 beyond the academic day, or during --
13         Q.   Correct.  
14         A.   So we have a band program, the orchestra 
15 program, choir.  We don't have a drama program.  We 
16 have athletic programs for our high school-age 
17 students.  There are a few clubs that are sponsored 
18 clubs.  They're very limited in number, so I would 
19 think compared to our neighboring districts we have 
20 fewer.
21         Q.   Do you charge fees for your 
22 extracurricular offerings?
23         A.   There are some small fees associated with 
24 the athletic programs.  And when I say small, it is $25 
25 for up to four sports.
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1         Q.   And do you -- and why don't you charge 
2 fees beyond that?
3         A.   The community that we serve is a highly 
4 impacted community, and they -- we've tried charging 
5 fees, but we can't collect them, and it's our value 
6 that kids actually participate in activities beyond 
7 their academic day than not, so it's -- it's important 
8 that we provide those and not charge kids and limit 
9 their access.

10         Q.   Do you charge for transportation related 
11 to extracurricular activities?
12         A.   We only transport students to the 
13 activity, we do not transport them home.  So no, we 
14 don't charge fees.
15         Q.   Do you have to provide transportation to 
16 the activity?
17         A.   If you mean legally, the answer would be 
18 no.  But if we want participation, the answer is yes.  
19 So if we want our students there, then we need to 
20 provide transportation.  
21         Q.   Do you think the district's range of 
22 extracurricular activities affects the students' 
23 ability to compete for scholarships?
24         A.   We've seen evidence that in -- with some 
25 of our kids are trying to go for things like Boettcher 
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1 grants or Daniels Fund grants and things like that, 
2 that they have few opportunities beyond their academic 
3 day.  So it has affected their ability to get some of 
4 those higher level scholarships.  It also affects their 
5 ability to be accepted into some of the more elite 
6 schools because they don't have the breadth of 
7 experience that is required by some.
8         Q.   Does the district's range of 
9 extracurriculars affect its ability to prepare students 

10 for the areas identified on the last page of     
11 Exhibit 173?  
12         A.   I would say yes, it would affect that.  
13 Things like acting assertively are behaviors that you 
14 typically see when kids are involved in athletic 
15 programs.  Or when they're involved in more leadership 
16 opportunity, they really have the confidence and the 
17 efficacy to -- to behave in that way.  So unless 
18 they're participating, it's hard to achieve some of 
19 these.  Being a team player is an obvious one.  
20 Cooperating for a common purpose.
21         Q.   Does the district offer AP courses?
22         A.   We do not.
23         Q.   And why not?
24         A.   There is several.  One is the fee 
25 associated with AP courses is extensive.  The number of 
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1 students that would be eligible for AP courses based on 
2 our achievement results would be limited.  And then the 
3 fact that they are courses that are actually aligned to 
4 an assessment and not to a standard makes that 
5 difficult for us to find value in.  We obviously know 
6 that AP is associated with excellence, but Colorado is 
7 a state that is a standards-based state, and those 
8 courses are not standards-based.
9         Q.   Well, why doesn't the district offer 

10 courses that are standards-based and additional courses 
11 that aren't standards-based?
12         A.   We offer course -- we offer students the 
13 opportunity.  We offer them the access to college 
14 coursework if they're academically prepared for that.  
15 But we don't have the numbers of students in any one of 
16 our small schools that it would be a cost-effective 
17 option.
18         Q.   Are there students who would benefit from 
19 AP courses in your district?
20         A.   Probably, yes.  Yes.
21         Q.   How many teachers does your district have?
22         A.   We have approximately 360 teachers 
23 currently.
24         Q.   What sort of qualities do you look for in 
25 a teacher?
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1         A.   We look for several things.  One obviously 
2 is that they know their content and that they are 
3 highly qualified to teach the area that we are 
4 interviewing them for.  But there are also qualities of 
5 a person we're looking for.  We use a Haberman screener 
6 in our district, which really identifies some of the 
7 characteristics for teachers working with populations 
8 like we serve in Mapleton.  So people who are 
9 persistent in their practice, people who are passionate 

10 about the work they do, people who will appropriately 
11 challenge authority, that will be just dogged in doing 
12 whatever it takes to meet the needs of kids.
13         Q.   How would you rate the district's ability 
14 to recruit, hire, and retain highly qualified teachers?
15         A.   On a scale, maybe, of one to five, I would 
16 probably give us in the recruit section a five.  We 
17 have a lot of people interested in working in Mapleton 
18 Public Schools.  In our retention, I would probably 
19 have to give us a three.
20         Q.   What factors affect the district's ability 
21 to retain highly qualified teachers?
22         A.   There are several.  Some are the obvious, 
23 some lifestyles that come into play with young teaching 
24 staff.  The majority of our teachers are under 30 years 
25 of age, so in that time of their life many of them are 
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1 getting married, having babies, moving to be with a 
2 partner in another part of the country.  So that type 
3 of mobility among our staff is there.  
4              There's also the challenges that come with 
5 working with the population we work with.  It can be 
6 very overwhelming for staff, and they sometimes burn 
7 out.  Particularly in the very high-needs categories of 
8 special education, the hard topics, like math and 
9 science.

10         Q.   What -- does the district provide 
11 resources to prevent burnout?
12         A.   Unfortunately, not a lot of those.  I 
13 think we have our induction program.  Again, it's only 
14 one year.  So in their first year, at least to support 
15 them, the teachers association with whom we work has 
16 other mentoring programs that they initiate among 
17 themselves.  They're not district-driven, but teachers 
18 really trying to step up and help other teachers.  
19 Probably not all that we would like to offer our staff.
20         Q.   What would the district like to offer your 
21 staff?
22         A.   I think if we were able to really look at 
23 the calendar more specifically of extending the year, 
24 but giving teachers more opportunities for professional 
25 development during their academic year, giving them 
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1 times during the calendar when they are not directly 
2 with students, but are actually in a learning 
3 environment, it would be more -- it would be less 
4 stressful for them and probably more effective.
5         Q.   And would the district like to provide 
6 those things, or do you think the district needs to 
7 provide those things?
8         A.   I think that if we want to eliminate the 
9 retention issues and we want to really keep a stable 

10 teaching force, we would need to provide those things.
11         Q.   And do any of the same factors that play 
12 into the district's ability to retain highly qualified 
13 teachers also apply to the district's ability to retain 
14 or recruit principals?
15         A.   We have been working through a process of 
16 growing our own.  So we try to get our student 
17 population to grow up into our teaching population and 
18 our teaching population to grow into the administrative 
19 pool.  But it is challenging to find administrators who 
20 understand the community that we serve and really are 
21 experienced with the type of population and skills that 
22 we need.
23         Q.   How does Mapleton's teacher pay compare to 
24 surrounding school districts?
25         A.   We were really doing a great job keeping 
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1 up for a long time, in making sure that our entry-level 
2 salaries were pretty consistent with those around us.  
3 In the last few years we took a few steps backwards.  
4 We had to freeze salaries a couple of times.  We 
5 instituted a step zero, which actually reduced the 
6 entry level salary on our salary schedule.  So we're 
7 slightly lower than the metro area right now.
8         Q.   Why did the district have to freeze 
9 salaries?

10         A.   We were experiencing pretty significant 
11 budget challenges, and we had not passed a mill levy 
12 override in a number of years, and so we were max'd 
13 out.  And everyone in the -- all -- our employee 
14 community really had to step in to figure out how were 
15 we going to do this, how are we going to rally around 
16 one another and make it work for kids for another year.
17         Q.   Did state funds have anything to do with 
18 the budget challenges you just referenced?
19         A.   Absolutely.
20         Q.   How?
21         A.   As the state's dollars get tighter, 
22 there's a reduction in the amount of money the school 
23 district received annually for the last three years.
24         Q.   Do you have teacher turnover in your 
25 district?
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1         A.   We do.  I think I want to believe we 
2 really don't.  I want to believe we've addressed all 
3 the issues around retention that we once had.  I think 
4 there was a high point when we were inducting over a 
5 hundred new teachers annually.  I think our highest was 
6 about 130 new teachers one year.  
7              This year, much to my chagrin, we are at 
8 60 new teachers starting the new year.  So although 
9 it's reduced in its scope, it still continues to be 

10 challenging for us to have a real stable teaching 
11 staff.  
12         Q.   When you say the district loses teachers, 
13 do you mean it loses teachers to -- who does the 
14 district lose teachers to?
15         A.   Well, there are a variety of things.  
16 Sometimes our teachers want to move to communities that 
17 are closer to where they live.  So those are oftentimes 
18 communities like Boulder Valley or Douglas County or 
19 some of the other districts that are a little further 
20 away than ours and have populations that aren't quite 
21 as challenging as ours.  So we have that.  
22              There are some that move within the metro 
23 area.  Their skill set might be specifically around 
24 being -- working in a comprehensive high school, and we 
25 don't have comprehensive high schools.  So if they want 
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1 to do more of the AP coursework, they would go to a 
2 school district or a high school that offers that 
3 curriculum.
4         Q.   You've stated a few times that your 
5 student population creates challenges for teachers.  
6 Can you elaborate what you mean by that?
7         A.   I can.  I've talked with several novice 
8 staff teachers who talk about the influx of kids in 
9 their classrooms.  I know of one elementary 

10 classroom -- with 38 percent mobility district-wide, 
11 that actually translates to a much higher mobility in 
12 some of our schools than others.  
13              Some of our schools experience more like a 
14 60 to 70 percent mobility rate, which means if you have 
15 25 kids in your class, you've got -- what is that, 20 
16 kids, 18 kids that move during the course of the year.  
17 So just that mobility, in and of itself, creates very 
18 significant challenges for our teaching staff.  
19              Also, the fact that several of our 
20 kids, especially at the elementary level, they don't 
21 speak English.  And so if our teaching staff is really 
22 required to get kids to English in order to be prepared 
23 to take the CSAP at the fourth grade, and 70 percent, 
24 in some of our schools it's as high as 90 percent of 
25 the kids are English language learners, that's a huge 
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1 burden on the teacher to know what they need to do to 
2 address all those needs within one small classroom of 
3 25 children.
4         Q.   We've already talked a little bit about 
5 the English language learners in your district.  I'd 
6 like to show you what we've marked and admitted as 
7 Trial Exhibit 46.  
8         A.   Okay.
9         Q.   Are you familiar with this document?

10         A.   I am.  Yes.
11         Q.   Can you identify it, please.  
12         A.   Yes.  It is our fund -- or the number -- 
13 it's the proficiency program, English language learner 
14 proficiency program, the ELPA funds that we receive.  
15 It's published by the department of education, lists 
16 all of our school districts.  Mapleton is actually the 
17 top of this list.  
18              MS. BONO:  Your Honor, may I approach?    
19              THE COURT:  Yes.  
20         Q.   (BY MS. BONO)  Looking at this document, 
21 Superintendent Ciancio, can you state how many students 
22 receive -- or how many students are in the A/B 
23 category?
24         A.   Yes.  This -- there are 484.
25         Q.   And is A/B, is that -- earlier you were 
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1 talking about LAU A and LAU B?
2         A.   Yes.
3         Q.   Are we talking about the same thing here?
4         A.   We are.  And these would be kids who would 
5 be considered both non-English proficient, or you'll 
6 see them referred to as NEP, and as they approach the B 
7 level, they will be becoming more limited English 
8 proficient.
9         Q.   And how many students are in the C 

10 category?
11         A.   178.  
12         Q.   And are students in the C category limited 
13 English proficient?
14         A.   Yes, they are.
15         Q.   Or LEP?
16         A.   Yes, they are.
17         Q.   What is the total ELPA allocation for your 
18 district?
19         A.   The total allocation is $240,730.  
20 $240,730.
21         Q.   We know from Exhibit 152, which we looked 
22 at previously, that there were 2,668 English language 
23 learners in your district, right?
24         A.   Yes, that's correct.  
25         Q.   Can -- based on previous trends, can you 
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1 assume that that number has increased in 2011?
2         A.   I assume that we will see an increase this 
3 year.
4         Q.   For now let's just assume that it stayed 
5 the same.  
6         A.   Okay.  
7              MS. BONO:  Your Honor, may I approach?    
8              THE COURT:  Yes.  
9         Q.   (BY MS. BONO)  I've handed you a 

10 calculator.  
11         A.   Okay.
12         Q.   Can you please enter the district's total 
13 ELPA allocation of $240,730.  
14         A.   Okay.
15         Q.   And divide it by 2,668, the number of ELLs 
16 in your district in 2010.  
17         A.   I should be able to do that.  Divided by 
18 the 2,000 -- I'm sorry.
19         Q.   2,668.  
20         A.   668.  I'm sorry, I'm not getting this.  I 
21 can tell you that it's about -- it's about $90 per 
22 student.
23         Q.   And is $90 per student sufficient to get 
24 ELL students to meet the content standards that we 
25 discussed earlier from Exhibit 173?
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1         A.   $90 per student wouldn't be sufficient to 
2 get students to English, much less the content 
3 standards.
4         Q.   Can you give an idea of the -- the Court 
5 an idea of what that ELPA allocation would pay for in 
6 your district's ELL program?
7         A.   Well, unfortunately, we have 4.5 teachers, 
8 4.5 FTE, full-time equivalent, teachers identified and 
9 paid from ELPA to serve our English language learners 

10 in the entire district.
11         Q.   And is that number of teachers sufficient 
12 to meet the needs of your students?
13         A.   No.  It is not.  And, again, I want to 
14 make sure that we understand that these funds are 
15 two-year funds.  Two years in the state of Colorado, 
16 not two years in Mapleton.  So some of these students 
17 who are identified as LAU -- LAU C in Mapleton may not 
18 be represented on this formula because they are not 
19 receiving ELPA funds.  So there are -- there's actually 
20 a larger population than what would be represented in 
21 our ELPA allocation.
22         Q.   Does the ELPA allocation cover the costs 
23 of the 4.5 FTE that you just described?
24         A.   Let me see if that would be -- if that 
25 would come out.  Thank you for the calculator.  Yes.



Lobato v. The State of Colorado TRIAL DAY 17 8/23/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

46 (Pages 4418 to 4421)

4418

1         Q.   And so are there additional services, or 
2 is it just the FTE that are included in your ELPA 
3 program -- or your ELL program?
4         A.   No.  This is -- there are several things 
5 that are necessary in order to have a -- an appropriate 
6 program for second language learners, which would 
7 include not only additional teaching staff, but highly 
8 qualified staff in the classrooms that they're 
9 receiving their instruction in.  So teachers that are 

10 also endorsed in ELL, even if they're not a pull-out 
11 program like the 4.5 teachers are.  
12              It requires resources that are different, 
13 materials that the kids could get their hands on that 
14 could be more visual in their -- in their 
15 representation.  It requires experiences beyond what 
16 they can get in a classroom.  So it really requires 
17 some field trips and some things beyond their academic 
18 classroom time.
19         Q.   Do you receive your ELPA allocation prior 
20 to the beginning of the school year?
21         A.   No.  We receive it within the school year.  
22 We receive 90 percent of it, and then we receive the 
23 other 10 percent following that.
24         Q.   So this year, for example, when is the 
25 first day of school in Mapleton?
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1         A.   Our students will begin on Monday, the 
2 29th.
3         Q.   And have you received any ELPA funds yet?
4         A.   No, we have not.
5         Q.   Does the timing of the receipt of the ELPA 
6 funds affect your ability to budget for your ELL 
7 program?
8         A.   The -- the way in which we are allocated 
9 our budgets all throughout the year, not just ELPA 

10 funds, but all of them, are very challenging for that 
11 very reason.  We have observed in the last couple of 
12 years a rescission that actually occurs in January.  So 
13 all the way along the line, the way we are anticipating 
14 funds and then the way we receive funds is a challenge 
15 for budgeting, absolutely.
16         Q.   I'm going to show you what's been marked 
17 and admitted as Exhibit 154.  Do you recognize this 
18 document?
19         A.   Yes, I do.
20         Q.   What is it, please.  
21         A.   It's the guidebook that the Colorado 
22 Department of Education has released for school 
23 districts around the state to use in designing and 
24 delivering our ELL services for students.
25         Q.   And I'm going to turn to the page that's 
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1 been Bates labeled 83351.  Can you please read the 
2 first highlighted portion on this page, and please read 
3 slowly for our court reporter.  
4         A.   Yes.  It says, "It avoids overly 
5 simplistic," in quotes, "one-size-fits-all suggestions 
6 for programs and instruction and acknowledges up front 
7 that learning a second language is a long and complex 
8 process.  Effective second language programs must 
9 address the cognitive and linguistic needs of second 

10 language learners.  Equally important, they must also 
11 address the psychological and emotional needs of ELs.  
12 The guidebook, to its credit, outlines the totality of 
13 a second language learning process."
14         Q.   Do you take this statement to mean that an 
15 effective ELL program may address the cognitive and 
16 linguistic needs of second language learners, or that 
17 it must?
18         A.   That effective second language programs 
19 must address.
20         Q.   And this statement also says that learning 
21 a second language is a long and complex process.  In 
22 your experience, does that process usually take more 
23 than two years?
24         A.   Yes.  In my experience, it takes a minimum 
25 of five.
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1         Q.   And could you please read the next 
2 highlighted sentence.  
3         A.   "Further, the guidebook acknowledges that 
4 well-prepared and knowledgeable teachers are a critical 
5 component of any effective program."  
6         Q.   In your opinion, does Mapleton have enough 
7 well-prepared and knowledgeable teachers serving ELL 
8 students?
9         A.   Enough?  No, we do not.

10         Q.   And why not?
11         A.   We don't have enough of them because they 
12 are hard to come by, for one thing.  They're difficult 
13 to get right out of college, where they already have an 
14 experience with second language acquisition.  And also 
15 because we don't have the resources to provide the 
16 professional development that's necessary once the 
17 teachers are.
18         Q.   I'm going to direct you to the page that's 
19 Bates labeled 83368.  And this is Chapter 2, which sets 
20 forth the district's obligation for identification, 
21 assessment, and placement of ELs.  Can you please read 
22 the highlighted sentence on this page.  
23         A.   Yes.  It says, "All of the procedures 
24 outlined in this chapter are designed to protect the 
25 civil rights of the child to an appropriate education."  
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1         Q.   Given that statement, do you have the 
2 impression that the requirements set forth in this 
3 chapter are required to protect a child's rights, or 
4 that they're just aspirational?
5         A.   I believe they're required.  Absolutely.
6         Q.   And I'm going to direct your attention to 
7 page 30, or the page that's been Bates labeled 83376.  
8 Is it -- is it your understanding that the district's 
9 obligations to ELLs end when the student is designated 

10 as fluent in English?
11         A.   It is my understanding of this that we 
12 have to designate them in English, we need to 
13 continually monitor them, and then beyond that 
14 determination, we have two to -- two years to monitor 
15 them in a regular program.
16         Q.   What types of resources does proper 
17 monitoring require?
18         A.   Well, it requires an ongoing assessment, a 
19 consistent assessment, so that we would be able to 
20 correlate or collaborate among the results of the kids.  
21 So it would take specific assessments.  It would take 
22 people to do those assessments during the academic day 
23 with kids, which would require, then, that they are 
24 pulled out of regular coursework, which would then 
25 require us to catch the kids up with coursework they 
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1 missed when they were being assessed.
2         Q.   And do you think the district is currently 
3 providing sufficient monitoring for ELLs?
4         A.   No, I do not.
5         Q.   And why not?
6         A.   Because, again, the assessments, the 
7 evaluations that are designed, are not consistent 
8 across all of those environments, and because we do not 
9 have the resources to remediate the kids that have 

10 missed content area because we're assessing their 
11 language acquisition.
12         Q.   As superintendent of Mapleton, are you 
13 familiar with CSAP scores of ELL students and non-ELL 
14 students in your district?
15         A.   Yes, I am.
16         Q.   I'm going to show you a series of 
17 demonstratives that we've created using CSAP data from 
18 your district.  First I'll show you Exhibit No. 20128.  
19 Can you describe what we see here, please.  
20         A.   The graph shows on the -- there are three 
21 lines represented.  The light blue line shows the 
22 limited English-proficient students, the dark blue line 
23 would show the non-English-proficient students, and the 
24 red line would show those students who speak English as 
25 their native language.
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1         Q.   And can -- do you see any trends that are 
2 reflected in this graph?
3         A.   Yes.  Along the bottom of the graph, we 
4 see by grade level the achievement of those subgroups 
5 compared to one another.  So it appears that by sixth 
6 grade, the gap between non-English speakers -- or 
7 limited English speakers and non-English speakers and 
8 their English-speaking peers widens.  
9              And the graph declines all the way across 

10 for non -- for the English speakers, the graph is a 
11 continual decline from third grade to tenth grade.  So 
12 it appears that by ninth grade, many of our non-English 
13 speakers are almost -- we're actually reducing the gap 
14 there, but it's by lowering the ceiling and certainly 
15 not by raising the floor.  
16         Q.   And so with the exception of fourth grade, 
17 it appears that non-ELL students reach proficiency at 
18 higher rates than ELL students across grade levels; is 
19 that fair?
20         A.   That's correct.  
21         Q.   I'm going to show you Exhibit No. 20129.  
22 And please describe what this demonstrative reflects.  
23         A.   Again, we see the percent proficient on 
24 the left side, we see the grade levels across the 
25 bottom, and the three line graphs show student 
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1 achievement for non-ELL students with a red bar, 
2 limited English proficient with the light blue, and 
3 non-English proficient in the dark blue.  And, again, 
4 there's significant gaps in all three of those areas.  
5              It appears that third grade -- this is 
6 reading.  The gap between the limited English 
7 proficient and the non-English proficient is a narrow 
8 gap.  I'm curious about the -- if that's because the 
9 test at third grade is also in Spanish.  But it would 

10 show us that their skills are not the gap, but the 
11 language itself continues to widen the gap.
12         Q.   And by -- by tenth grade, how many non-ELL 
13 students have reached proficiency in reading?
14         A.   Non-English I don't see represented on 
15 there, so I would assume that's zero.
16         Q.   And the non-ELL students?
17         A.   Oh, excuse me.  ELL.  54 percent.
18         Q.   And then what about the limited 
19 English-proficient students?
20         A.   23 percent.
21         Q.   And it looks like in seventh and eighth 
22 grade there were no non-English-proficient students who 
23 were able to reach proficiency in reading?
24         A.   That's correct.
25         Q.   And I'm going to show you Exhibit       
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1 No. 20130.  So if you could read the title on this 
2 chart and then describe what you see reflected.  
3         A.   These are the achievement gaps for the 
4 CSAP science assessment, ELL versus the non-ELLs, for 
5 2010.  Again, the percent proficient along the side, 
6 fifth, eighth, and tenth grade represented on the 
7 bottom.  You see that very few of the kids in Mapleton, 
8 even the non-English speaking students, are proficient 
9 in science.  21 percent, 20, and 29 percent.  But the 

10 limited English and non-English proficient are 
11 significantly lower.
12         Q.   Not more than 5 percent of either the NEPs 
13 or LEPs ever reach proficiency in science at any grade 
14 level?
15         A.   That's correct.
16         Q.   And as you stated, even your non-ELL 
17 students never reach above 29 percent proficiency at 
18 any grade level?
19         A.   That's correct.
20         Q.   Is that acceptable for your district?
21         A.   It's not acceptable at all.  No.  It is 
22 not.
23         Q.   I'm going to show you what we've marked as 
24 Exhibit No. 20131.  Can you read the title of this 
25 chart and then describe what you see reflected?
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1         A.   Yes.  This is the achievement gaps, CSAP 
2 writing, ELL versus the non-ELL for 2010.  And, again, 
3 we see the percent proficient on the left and third 
4 grade through tenth grade along the bottom.  And, 
5 again, at no point do the non-English or the non-ELL 
6 students achieve above 44 percent proficient.  And by 
7 tenth grade, none of the limited English-proficient 
8 students, by seventh grade, none of the 
9 non-English-proficient students are proficient in 

10 writing.
11         Q.   It looks like seventh grade on, no NEP 
12 students ever reach proficiency in writing; is that 
13 fair?
14         A.   That's correct.
15         Q.   And except for third grade, there are 
16 significant gaps in proficiency between ELL and non-ELL 
17 students at every grade level?
18         A.   That's correct.  And, again, I would want 
19 to see if we're talking about the English version of 
20 the CSAP here or the Spanish version for third grade.
21         Q.   And I believe we got this data from the 
22 English version.  
23         A.   Okay.
24         Q.   Are the -- are the ELL students in 
25 Mapleton held to meeting the same standards as all 
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1 other Colorado public school students?
2         A.   Yes, they are.
3         Q.   And given this data and also some of the 
4 data that we reviewed earlier, when we were talking 
5 about the district's accreditation, do you have an 
6 opinion whether, if provided sufficient resources to 
7 meet the educational needs of these children, they 
8 could achieve proficiency?
9         A.   I know that if we were providing the 

10 appropriate types of instruction and time and 
11 curriculum and intensity for the students, that all of 
12 them would reach proficiency.
13         Q.   What types of programs do you think the 
14 district needs to provide for these students?
15         A.   I think it needs to be much more 
16 comprehensive in the way we look at the students here 
17 in Colorado.  I think that when we have students in 
18 communities like Mapleton, where they're compounded 
19 with second language needs as well as poverty as well 
20 as socio -- or excuse me, the social needs of their 
21 communities, the amount of drug addiction and alcohol 
22 use in the community, the crime rates in our community, 
23 and the low employment rates in our community, we need 
24 a more comprehensive system that addresses our kids 
25 from the time they're born until the time they are 

4429

1 successfully prepared to go to college.
2         Q.   And why doesn't the district provide a 
3 more comprehensive system for ELL students in the 
4 district?
5         A.   We don't have the capacity or the 
6 resources to be able to do that.
7         Q.   I'd like to talk a little about your 
8 low-income students.  I'm showing you what's been 
9 marked as Exhibit No. 20146.  

10         A.   Yes.
11         Q.   Do you recognize this document?
12         A.   Yes, I do.
13         Q.   Can you identify it, please.  
14         A.   Yes.  It's also published through the 
15 Colorado Department of Education.  It's from the 
16 October count 2010.  It's the K-12 free and reduced 
17 lunch eligibility by district and county.  And, again, 
18 Mapleton is at the top of that chart.
19         Q.   And looking at this document, what's the 
20 percentage of students qualified for free and reduced 
21 lunch in your district in 2010?
22         A.   Nearly 69 percent.
23         Q.   Do you know if the -- that percentage is 
24 higher than the state average?
25         A.   Yes, it is higher than the state average.  
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1 So that is the amount reported.  The actual impact at 
2 the school is more significant than that.  Not all 
3 students who are eligible actually apply for free 
4 lunch.  
5         Q.   And looking at the last page of this 
6 document, it looks like we have the state totals down 
7 here.  I know this is dark.  Let me hand this to you.  
8              MS. BONO:  Your Honor, may I approach?    
9              THE COURT:  Yes.  

10         Q.   (BY MS. BONO)  Can you take a look at this 
11 document and tell me what the state average percentage 
12 is on the last page?
13         A.   Yes.  It is 40.3 percent.
14         Q.   And you stated earlier that the percentage 
15 of low-income students in your district has increased 
16 over time, correct?
17         A.   Yes, it has.
18         Q.   And based on the trends with your 
19 district, do you have any reason to believe that that 
20 percentage is not going to increase into 2011?
21         A.   No, I believe that it will increase.
22         Q.   Do you know how much funding you receive 
23 per -- per child, per at-risk child?
24         A.   I'm sorry, I can't pull that up in my 
25 head.
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1         Q.   Does the proxy for at-risk funding take 
2 into account students on the reduced-price lunch 
3 program?
4         A.   No.  The proxy that is used is really the 
5 free lunch program.
6         Q.   And what percentage of your students is 
7 identified on the reduced-price lunch program?  
8         A.   13 percent.
9         Q.   Do the educational needs of students who 

10 qualify for reduced-price lunch contrast from the needs 
11 of students on -- who qualify for free-price lunch?  
12         A.   We actually have observed that many of the 
13 students on reduced actually require more resources 
14 than the children on free.  The children who are 
15 identified for free lunch actually have more access to 
16 resources in a community, where if they're reduced 
17 lunch, they are not eligible for some of the programs 
18 or some of the opportunities for students.  So we 
19 actually find that in the schools they actually require 
20 more services.
21         Q.   Without giving a legal conclusion, can you 
22 think of any rationale for excluding students on 
23 reduced-price lunch from the state proxy for at risk?
24         A.   No, I cannot.  
25         Q.   As superintendent of Mapleton, are you 
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1 familiar with the CSAP scores of your low-income 
2 students versus non-low income?
3         A.   Yes, I am.
4         Q.   And I'm going to show you what's been 
5 marked and admitted as Exhibit No. 20124.  Can you read 
6 the title of this document and then describe the 
7 information that's reflected?
8         A.   Yes.  This is the Mapleton achievement 
9 gaps, CSAP, for math between the free and reduced 

10 lunch -- students on free and reduced lunch versus 
11 those who are not.  And what we see, again, is the 
12 percent on the side -- on the side is the percent 
13 proficient, along the bottom is third grade through 
14 tenth grade, and again we see a falling graph that 
15 shows 68 percent at the highest level for third grade 
16 in math, down to 15 percent proficient for the students 
17 who are not on free and reduced lunch.  And a gap from 
18 47 percent down to 9 percent for those who are.
19         Q.   And by "falling," you mean falling across 
20 grade level; is that fair?
21         A.   Yes, that's fair.  Declining achievement 
22 across the grade levels.
23         Q.   This is an exhibit that's been marked and 
24 admitted as 20125.  And can you read the title on this 
25 demonstrative and then describe some of the information 
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1 we see contained therein?
2         A.   "Mapleton Achievement Gaps for CSAP in 
3 Reading."  This again compares the students on free and 
4 reduced lunch versus those who are not.  And, again, we 
5 see a gap or a difference between those who are not on 
6 free and reduced lunch and compared to those who are.  
7 The high of -- what is that -- 60 percent in third 
8 grade, falling at its low point at 48 percent by eighth 
9 grade, and back up to 60 percent in tenth grade.  And 

10 then pretty sharp difference or gap from 40 percent to 
11 44 percent for those on free and reduced lunch.  
12         Q.   This is a document that we've marked and 
13 admitted as Exhibit No. 20126.  Can you read the title 
14 on here and describe what's reflected?
15         A.   This is the achievement gaps for CSAP for 
16 science for those students on free and reduced lunch 
17 versus those who are not.  Again, the red bar -- the 
18 red line shows the students who are not on free and 
19 reduced lunch, the blue line is for those who are.  
20 Along the left is the percent proficient.  Along the 
21 bottom, fifth, eighth, and tenth grades.  And again a 
22 pretty sharp gap, a pretty wide gap between third grade 
23 and tenth grade, and a decreased gap at eighth grade.  
24         Q.   Earlier we looked at similar 
25 demonstratives for ELL students.  
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1         A.   Yes.
2         Q.   And when we looked at the demonstratives 
3 for the ELL students, is it fair to say that there were 
4 similar gaps between ELL and non-ELL students in 
5 previous years?
6         A.   Yes.  That's correct.
7         Q.   Across grade levels?
8         A.   That's correct.
9         Q.   In all subjects?

10         A.   That's correct.
11         Q.   And for the low-income students, is it 
12 fair to say that some of the gaps that we've looked at 
13 with the demonstratives reflecting their data, that 
14 you've seen similar gaps in previous years?
15         A.   That's correct.
16         Q.   Across grade level?
17         A.   Yes.
18         Q.   And the same subject areas?
19         A.   That's correct.
20         Q.   Are low-income children held to meeting 
21 the same standards as all the other Colorado public 
22 school students?
23         A.   Yes, they are.
24         Q.   And do you have any opinion as to whether, 
25 if provided sufficient resources to meet the 
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1 educational needs of those students, they could achieve 
2 the same standards?
3         A.    Yes.  And, again, the answer would be 
4 exactly the same as before.  I know we could accomplish 
5 that.
6         Q.   What other programs does the district need 
7 to get low-income students up to proficiency?
8         A.   Again, we need to look at the wraparound 
9 services these children need in order to have access to 

10 the same opportunities as other children around the 
11 state.  So that would go from early childhood 
12 programming for our children, before- and after-school 
13 care, quality meals.  Health care.
14         Q.   What about interventions?
15         A.   Interventions during the academic day, 
16 absolutely.
17         Q.   Has the district had to cut any programs 
18 that were meant to meet the needs of low-income 
19 students?
20         A.   We have over the years been able to 
21 deliver after-school programming to some of our most 
22 needy schools.  But over time, with grants that come 
23 and go, we've had to stop doing that.  We were able to 
24 do it at Enrichment Academy for a while, and at 
25 Monterey Elementary we saw great participation and 
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1 great improvement in the students' scores, but then 
2 we've not been able to sustain that work.
3         Q.   Are you familiar with CPP?
4         A.   I am.
5         Q.   What is it?
6         A.   Colorado Preschool Program.
7         Q.   How many preschool students does the 
8 district have enrolled in its preschool programs?
9         A.   We currently serve right around 500, 530 

10 students in preschool.  3- and 4-year-olds.
11         Q.   And does CPP fully fund each of those 
12 slots?
13         A.   No, they do not.
14         Q.   And how does the district make up the 
15 difference?
16         A.   We have partnerships with Head Start.  So 
17 in some ways, some of our students are funded through 
18 Head Start.  Some of our students are tuitioned, the 
19 parents pay tuition for them to participate.  And some 
20 of our students are there with special education 
21 services.  In addition, the district contributes a 
22 about a million dollars to early childhood programming.
23         Q.   And where does that million dollars come 
24 from?
25         A.   It comes from our general fund.
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1         Q.   Does the Mapleton preschool program serve 
2 all of its preschool-aged population?
3         A.   No, we do not.  This year we're needing to 
4 reduce the number of 3-year-olds that we're able to 
5 serve in an attempt to serve more of our 4-year-olds.  
6 Our experience is unless we're providing the service in 
7 the district, many of our students don't have access to 
8 preschool, so they don't go to kindergarten ready for 
9 school.

10         Q.   I'm showing you what's been marked and 
11 admitted as Exhibit 9, the Colorado CPP 2010-2011 
12 allocations.  What were the allocations for Mapleton in 
13 2010-2011?
14         A.   322 slots.  
15         Q.   And what was that number in 2009-2010?
16         A.   Also 322.
17         Q.   And do you anticipate that Mapleton's 
18 needs will have increased since last year?
19         A.   We will have an increase need, but we 
20 won't have an increase in slots.
21         Q.   Do you know how many more teachers 
22 Mapleton would need to meet the need for preschool in 
23 the district?
24         A.   We would need twice what we have.  We're 
25 able to serve right around 500, 550 children, and we 
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1 need to serve closer to 1100.
2         Q.   For 2010-2011 school year, did you have 
3 any CPP funds that appeared to be -- or go unspent?
4         A.   No, we did not.
5         Q.   Is preschool in the district full day or 
6 half day?
7         A.   It depends on the age of the program.  
8 Some of them are full day depending on the program.  
9 Head Start is a full-day program.  Some of these kids 

10 attend two days a week, so those two days are full 
11 days.  So it really depends on the age and which 
12 program the children are a part of.  None of it's 
13 sufficient.
14         Q.   Do all at-risk students in your district 
15 receive free preschool in your district?
16         A.   No, they do not.
17         Q.   Is there a waiting list in your district?
18         A.   Yes, there is.
19         Q.   Among at-risk students and families?
20         A.   Among at risk, yes.
21         Q.   Would you enroll more children in your 
22 early childhood programs if you had additional access?
23         A.   Absolutely.
24         Q.   Why?
25         A.   Because we've seen a significant 
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1 difference in the children who have preschool.  We have 
2 documented results from those children who started in 
3 Mapleton preschool at 3 years old and who are now in 
4 third and fourth grade.  They have significantly higher 
5 achievement.  So we know it works.  We know that's a 
6 program that all children deserve.  We just simply 
7 can't provide it.
8         Q.   I think I'm going to need to hand you this 
9 one.  

10              MS. BONO:  Your Honor, may I approach?  
11              THE COURT:  Yes.  
12         Q.   (BY MS. BONO)  I'm handing you what's been 
13 marked and admitted as Exhibit 16, CDE's estimated 
14 needs for CPKP preschool slots in fiscal year 
15 2008-2009, considering kindergarten enrollment from 
16 2005-2007.  What was the percentage of at-risk 
17 population served by the CPKP in Mapleton during that 
18 time?  
19         A.   This is kind of hard to read.  It looks 
20 like percent at-risk population, preschool shows -- no, 
21 I'm sorry, I can't quite read this.  44 percent, 
22 perhaps.  Is that -- I'm sorry.  I should probably have 
23 some other glasses on.
24         Q.   I'm sorry, I should probably have a better 
25 copy.  You're right, you really can't see that.  
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1         A.   If our at-risk population -- preschool is 
2 consistent with the rest of our at-risk population, it 
3 would be around 48 percent of the kids for free and 
4 reduced lunch.  For the kids of second language, that 
5 would also be for the total population, it should be 
6 right around 68 percent.
7         Q.   I'm showing you what's been marked and 
8 admitted as Exhibit No. 2404.  And this is a document 
9 entitled "2010 Legislative Report on Remedial 

10 Education."  Are you familiar with this document?
11         A.   Yes, I am.
12         Q.   I'm going to turn to page 45.  According 
13 to this portion of the report, what percentage of 
14 Mapleton's students attending college were assigned to 
15 remediation in at least one subject in 2007?
16         A.   It looks like 52.2 percent.
17         Q.   And what about 2008?
18         A.   53.7.
19         Q.   And 2009?
20         A.   50.0.
21         Q.   50 percent?
22         A.   That's correct.
23         Q.   And it appears in 2010 there weren't 
24 enough reportable students to complete the data in this 
25 chart?
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1         A.   That's correct.
2         Q.   Do you know what factors may have 
3 contributed to these remediation rates in your 
4 district?
5         A.   Well, certainly the -- several things 
6 would contribute to that.  One would be the coursework 
7 that the kids had while they were in high school.  That 
8 they don't have coursework that's aligned with the 
9 college acceptance or the entry-level college 

10 coursework, and our kids would be less likely to pass 
11 that.  
12              Many of our kids who are -- speak a 
13 language other than English also would not probably 
14 have the academic language to be successful on those 
15 assessments.  And many of the kids were unprepared to 
16 be in those college coursework -- those college 
17 courses.  
18         Q.   I'd like to talk a little bit about the 
19 facilities in your district.  You mentioned earlier 
20 that the district has 11 buildings, even though it has 
21 a larger number of schools.  
22         A.   That's correct.
23         Q.   Are you generally familiar with the 
24 statewide assessment of facility needs released in 
25 2010?
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1         A.   Yes, I am.
2         Q.   And I'm showing you what's been marked and 
3 admitted as Exhibit No. 82, the statewide assessment 
4 that I just mentioned.  
5         A.   Yes.
6         Q.   You've seen this report before?
7         A.   Yes, I have.
8         Q.   So let's turn to page 15 in Appendix 6 of 
9 this exhibit.  This is another one that might be too 

10 small, so if I need to hand this to you, let me know.  
11         A.   Okay.
12         Q.   It looks like it is.  
13              MS. BONO:  Your Honor, may I approach?  
14              THE COURT:  Yes.  
15         A.   I know these numbers.  Thank you.  
16         Q.   (BY MS. BONO)  What was the cost assessed 
17 for Mapleton of the condition and suitability of -- or 
18 let's start with condition first.  The condition of its 
19 buildings.  
20         A.   The condition needs is 118,430,854.
21         Q.   And what about the suitability of the 
22 buildings?
23         A.   Suitability, 108,908,700.
24         Q.   Since 2010, when this report was released, 
25 what needs has the district been able to address from 
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1 the assessment in Exhibit 82?
2         A.   Since this report, we actually were able 
3 to -- we were actually granted a BEST grant through the 
4 State of Colorado, and we have been -- we were able 
5 last year, in November, to pass a bond election with 
6 our community.  So we are in construction as we speak 
7 to replace the Skyview buildings and to renovate York 
8 International.
9         Q.   Can you describe what the application 

10 process was like for your district to obtain the BEST 
11 grant?  
12         A.   It's a very labor-intensive process.  We 
13 did it, actually, two years in a row.  We were granted 
14 the grant one year, but were not able to pass our bond, 
15 and then we had to resubmit the following year.  It's a 
16 process that requires quite a bit of advance planning 
17 and support from architects and people who are very 
18 clear about what buildings and what facilities need to 
19 look like.  
20              We had to go through an entire process 
21 called a collaborative design process to design the 
22 schools that were the hope of our future and the hope 
23 of being able to pass the bond and receive the BEST.  
24 It took many, many man hours from both the contractor 
25 and our employee group.
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1         Q.   And you said you received the grant a 
2 previous time, but you lost it because you weren't able 
3 to come up with the local match?
4         A.   That's correct.
5         Q.   And you tried to fund the local match 
6 through a bond election?
7         A.   We tried to come up with it through a 
8 local bond election.  When that failed, we tried a 
9 campaign, an electronic campaign, to see if people 

10 would be able to donate money to make our match.  But 
11 neither of those worked.
12         Q.   And did you request the same amount of 
13 funds both times you went to the community for the bond 
14 election?
15         A.   We actually went to our community four 
16 times for a bond election.  The first two times we 
17 asked for more money.  Each year it got less and less.  
18 So the first year we asked for about half of what our 
19 need was, second year we asked for about a third of 
20 what our need was, the third and fourth years we only 
21 went for the BEST match.
22         Q.   And why did you decrease the amount you 
23 requested each time?
24         A.   The message from our community was that 
25 they supported the work, but could not afford to pay 
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1 the tax increase.
2         Q.   Did you apply for a waiver --
3         A.   Yes.
4         Q.   -- for your local match?
5         A.   Yes, we did.  We were told in the second 
6 year of the process that we could apply for a waiver, 
7 which we did write a pretty compelling waiver request.  
8 We were clear about what our needs were and why it is 
9 we felt we deserved to be at a lower match percent, 

10 consistent with other districts around us, and what our 
11 needs were, the fact that we couldn't pass this bond 
12 election three previous times.  
13              We were -- we also asked for a waiver.  We 
14 put in a bond -- excuse me, a BEST request to replace a 
15 roof in one of the schools.  
16         Q.   And were you successful?
17         A.   We did receive the waiver for the roof.  
18 We did not receive the waiver for the Skyview project.
19         Q.   What type of time and resources did the 
20 district put into the four elections that you were 
21 describing?
22         A.   Those actually started about July, when 
23 the board is anticipating going out for an election.  
24 It look probably 80 percent of my personal time between 
25 July of each year to the election in November, between 
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1 the amount of time that I needed to be working with 
2 staff and preparing for the potential or the 
3 possibility of it passing and to having to take 
4 personal time off from the district so that I could 
5 work with the community on those needs.
6         Q.   And did the BEST grant -- do you 
7 anticipate that it will meet all of the facility needs 
8 in the district as identified in the assessment?
9         A.   It will meet the needs of five of our 

10 schools.  Five of the 17.  The bond match that we had 
11 will also meet the sixth.  So we'll have six schools 
12 that will be able to benefit from that.
13         Q.   Can you describe some of the capital needs 
14 that will not be addressed by the BEST grant?
15         A.   In our first election we brought up 
16 several of the significant needs around safety.  We're 
17 very concerned about two of the facilities whose 
18 offices are in the center of the building.  
19              When the buildings were built in the '50s 
20 and '60s, it was the style to have the principal's 
21 office in the center of the school and to have the 
22 access to the building very different than what's 
23 required in these days.  So we do have schools where 
24 it's very risky.  It's frightening, actually, that you 
25 can't see who's coming into the building.  
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1              We've mitigated that a little bit by one 
2 of the buildings we don't really -- this'll sound 
3 silly, but we don't oil the door, so it squeaks, and 
4 then people -- we can hear if someone's opening the 
5 door.  The other building, we've had to actually move a 
6 secretary into the hallway by the door so that she's 
7 able to see if other people are coming into the 
8 building.  
9              That's just two of them.  There are 

10 multiple others.  There's asbestos tiles in our 
11 schools.  
12         Q.   Have you ever had to close any of your 
13 buildings or parts of your buildings due to facility 
14 needs that existed in those buildings?
15         A.   The building that you have represented up 
16 here is Adventure Elementary, and there's a sewer trap.  
17 It's a grease trap.  And then also the sewer line that 
18 comes into this building that is a clay sewer line.  So 
19 that has broken multiple times.  And we've had to 
20 actually close the -- the basement of this building for 
21 student use because it's just -- it smells bad, quite 
22 frankly, and we haven't been able to have the kids in 
23 that area.
24              The grease trap, there are times we close 
25 sections of the school when the grease trap is clogged, 
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1 till we can get it cleaned.  
2         Q.   And this is -- the document you're 
3 referring to has been Bates labeled Intervenor 5732.  
4 It's part of what's been marked and admitted as 
5 20 -- Trial Exhibit 20055 in this case.  
6              Is this also -- I see a narrow entry here.  
7 Is this also an example of one of the schools that you 
8 mentioned that you had safety concerns at the entrance?  
9         A.   Yes.  This would be the building in both 

10 entries.  This side -- if you walk into this side, 
11 you're actually walking into the hallway of a classroom 
12 area.  There's no one that can really see you enter.  
13 On the other side, which is the main entrance to the 
14 building, you can actually get into any of the 
15 classrooms without anyone seeing you.
16         Q.   Is this the one where you leave the doors 
17 squeaky?
18         A.   Yes, this is the school where the front 
19 door squeaks.
20         Q.   This is from the same exhibit labeled 
21 Intervenor 5539.  What do we see here?  
22         A.   This is the Bertha Heid building.  It 
23 houses right now Adventure -- excuse me, Achievement 
24 K-8 and Explore K-6.  There are two schools in this 
25 building.  What you're seeing is the back part, which 
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1 is the playground area.  So this is the blacktop that 
2 the kids play on.  
3              The thing in the back that you're seeing, 
4 the pipe that comes down from the ceiling and goes 
5 diagonally, that's a drainpipe.  We had to extend that 
6 drain because that's right over a door that enters the 
7 back office, and after a rainstorm or a heavy snow, 
8 once it starts to melt, it just creates a puddle right 
9 there.  It's actually a downpour.  Can't really walk 

10 into that room.  
11              So we had to divert the water to come more 
12 in the center.  When it was rolling down to -- you 
13 can't see it here, but to the left is the gymnasium.  
14 So the water would seep into the gymnasium floor, and 
15 we'd end up with a mess in the hallway.  
16         Q.   Has this area had draining and flooding 
17 issues as well?
18         A.   Yes, it has.  All of that area there.  And 
19 the City of Thornton has a huge storm drain issue that 
20 we've been trying to mitigate as a school district, but 
21 it's a -- it's an issue in the entire community there.
22         Q.   And this is from the same exhibit Bates 
23 labeled Intervenor 5552.  What do we see in this 
24 picture?  
25         A.   This is Clayton K-8.  This is a 
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1 small -- this is a school that is too small, actually, 
2 for the number of kids here.  What you're seeing here 
3 is that the floor tiles are asbestos floor tiles.  We 
4 haven't been able to mitigate them yet.  Costs about 
5 $5,000 per classroom to mitigate an asbestos tile 
6 issue.  You'll also notice that none of our -- none of 
7 these ceilings and none of them in the other schools 
8 are fire safety sprinkled.  So there's no sprinkling in 
9 any of our schools.

10         Q.   Can you describe what we see in this 
11 picture?  It's Intervenor 5557.  
12         A.   This is also an elementary school.  You 
13 can see the big air duct that's thorough the center of 
14 the classroom.  So that would be quite noisy when the 
15 air conditioner or the heating is on.  This also shows 
16 you there's very limited storage there, very limited 
17 wall space.  So they use every single thing they can 
18 find to put student work displays.
19         Q.   And what do we see here?
20         A.   This is probably our most challenging 
21 building.  This is the Mapleton High School building.  
22 We used to call it Historic Mapleton.  I think it's 
23 just really an old school.  But this is an example of 
24 what our -- some of the windows look like.  They are 
25 single pane.  They are drafty.  In some of our schools, 
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1 we've had snowdrifts under the garage doors and other 
2 doors, where snow actually gets into student classrooms 
3 and creates a cool space for the kids when they're --  
4 during the winter.  
5              This is the school also I talked to a 
6 group of students when we were trying to go for our 
7 first bond election and asked them what they needed in 
8 their schools, and this is -- we have such a beautiful 
9 community of kids who are very thankful and 

10 appreciative and grateful.  And this is the school one 
11 of the little girls told me, Ms. Ciancio, this school 
12 would be great in the desert.  They just don't even 
13 know as that they deserve more than that.  They deserve 
14 spaces that are safe and comfortable.  
15         Q.   This one was Intervenor 5614.  And I'm 
16 going to show you intervenor 5660 and 5661.  This is 
17 5661.  What do we see here?
18         A.   So this will be the ceiling tiles, and 
19 they're probably in a hall, I can see the exit sign, 
20 where there was probably a leak on the roof.  So this 
21 would be showing that.  That would come from this roof.  
22 And that would be the roof.  So it's piled up with snow 
23 and drips into the classrooms.
24         Q.   Do all of your buildings have libraries?
25         A.   No, they do not.
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1         Q.   What is the status of textbooks in your 
2 district?
3         A.   We have some textbooks.  We have classroom 
4 sets for some of the content areas, classroom sets 
5 meaning there's one set that stays in the room and 
6 different groups of kids use them as they rotate 
7 through.  None of our textbooks have enough to send any 
8 home.
9         Q.   We've talked a little bit about budget 

10 cuts.  How has the level of state funding for the 
11 district changed over the years?
12         A.   From the amount the state -- the amount 
13 the district receives hasn't been pretty consistent.  
14 It's probably gone up a little bit over the course of 
15 time, but their portion has changed significantly in 
16 the last ten years.
17         Q.   And you mentioned a teacher salary freeze, 
18 a reduction in interventions.  Are there any other 
19 program cuts that you made as a result of reductions in 
20 funding?
21         A.   There are several things that we've done.  
22 We actually -- we've actually changed our 
23 transportation system again, so we've reduced the costs 
24 in transportation.  We've reduced the number of 
25 employees that we have doing certain activities.  We've 
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1 scaled back the number of hours teacher -- not 
2 teachers, but that support staff work.  So even though 
3 there are the same number of people working, they are 
4 working fewer hours or fewer days in almost every 
5 employee group.
6         Q.   Have any of those items been unnecessary 
7 for providing services for your students?
8         A.   All of those items have been critical to 
9 providing appropriate services.

10         Q.   Is the district going to be able to 
11 continue supporting strategies it has found has 
12 impacted student achievement in a positive way?
13         A.   No.  We'll have to continue to figure out 
14 what can go, what is it that we need to cut.  So I 
15 don't see us being able to continue the growth that 
16 we've seen or -- or improve the achievement that we're 
17 currently seeing if it continues at this rate.  
18              MS. BONO:  Thank you.  And I'll reserve 
19 the remainder of my questions, if any, under our 
20 redirect.    
21              THE COURT:  Thank you.  Does the plaintiff 
22 have any questions?  
23              MS. BEZOZA:  I have no questions, Your 
24 Honor.  
25              THE COURT:  Thank you.  Cross-examination?  
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1              MS. WESTON:  Yes.  Thank you, Your Honor.  
2                    CROSS-EXAMINATION
3 BY MS. WESTON:
4         Q.   Good afternoon, Superintendent Ciancio.  
5         A.   Good afternoon.
6         Q.   My name's Erica Weston, and I represent 
7 the state in this lawsuit.  
8         A.   Nice to meet you.
9         Q.   Thank you.  You mentioned the McKinney 

10 Act's obligations regarding transportation of homeless 
11 students.  
12         A.   That's correct.
13         Q.   That's a federal requirement, correct?
14         A.   That's correct.
15         Q.   And you also mentioned obligations flowing 
16 from Senate Bill 191.  Now, you support the concept of 
17 aligning teacher evaluation with student results, 
18 correct?
19         A.   I support the concept of aligning teacher 
20 performance to student achievement to a point.  Not a 
21 hundred percent.
22         Q.   All right.  And do you think it's a good 
23 idea that -- you think it's good that the state has 
24 expectations for district performance, don't you?
25         A.   I think it's good that as a state we have 
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1 a standard that we're asking school districts to meet.
2         Q.   And as an educator, you interpret local 
3 control as the district's ability to adjust its 
4 programs as the means to meet the state's expectations, 
5 which are the ends, correct?
6         A.   Local control, yes, to me is that we 
7 would -- that we have the ability to do whatever we 
8 need to do locally to meet the needs of our children to 
9 achieve the state standards.

10         Q.   And in your discussion with Ms. Bono, you 
11 described the small schools approach that Mapleton has 
12 taken?
13         A.   That's correct.
14         Q.   And the small schools approach fits 
15 Mapleton's community, correct?
16         A.   That's correct.
17         Q.   And specifically the community values 
18 family, and the small schools approach creates a 
19 family-like environment in the school, correct?
20         A.   That's partially correct, yes.
21         Q.   And since the small schools approach was 
22 implemented, test scores in the district have improved, 
23 correct?
24         A.   That's correct.  
25         Q.   But from an educator's perspective, your 
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1 perception of a thorough and uniform system of 
2 education would be more than just good performance on 
3 tests, correct?  
4              MS. BONO:  Objection, Your Honor.  Exceeds 
5 the scope of the direct.  
6              THE COURT:  Overruled.  
7         A.   It would -- I'm going to need you to 
8 restate that.  
9         Q.   (BY MS. WESTON)  Sure.  From an educator's 

10 perspective -- I'm not looking for any sort of legal 
11 conclusion here, but your perception of a thorough and 
12 uniform system of education would be more than just the 
13 good test performance, correct?  
14              MS. BONO:  Same objection.  
15              THE COURT:  Overruled.  
16         A.   It would be more than that, that's 
17 correct.  The thorough and uniform would be beyond that 
18 definition.  
19         Q.   (BY MS. WESTON)  And you talked with 
20 Ms. Bono a little about certain school experiences.  To 
21 you a thorough system of education would be cradle to 
22 career, wouldn't it?
23         A.   To me a thorough education system would be 
24 one that would be robust in meeting the needs of our 
25 students, one that would be inclusive of whatever it 
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1 took for kids to achieve their dreams.
2         Q.   And so for some students, it might mean 
3 opportunities to go outside the classroom and see 
4 things, go to places?
5         A.   For it to be thorough?  
6         Q.   Yes.  
7         A.   For it to be thorough, it would be 
8 comprehensive.  I would define that as comprehensive.
9         Q.   And it would include beautiful facilities 

10 so that the students feel valued?
11         A.   I'm not sure that facilities have to be 
12 beautiful.  I think they need to be functional.  
13         Q.   Well, they wouldn't need to be sparkly, 
14 would they?
15         A.   In my opinion, buildings don't need to be 
16 sparkly.
17         Q.   But they have to be attractive so that 
18 students feel valued, correct?
19         A.   I think they have to be functional so that 
20 what we need to accomplish in them gets accomplished.  
21 I'm not sure the beauty value makes -- is on my radar, 
22 to be quite frank.
23         Q.   To you, as an educator, a uniform system 
24 would provide equity of access as compared to other 
25 districts in the state to this robust experience, 
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1 correct?
2         A.   Uniform would be consistent.  It would be 
3 one that would be consistent for all kids across 
4 Colorado, correct.
5         Q.   And to you equity of access is not just 
6 the opportunity for this robust experience, but instead 
7 that the student actually avails him or herself of the 
8 opportunity?
9         A.   For -- ask me again what the topic is 

10 you're talking about.  You're saying equity of access?  
11         Q.   Right.  And so it's not just the 
12 opportunity for the robust experience, but it's 
13 actually that the student avails him or herself of that 
14 opportunity?
15         A.   It's that we have the -- I believe that we 
16 have the responsibility to make sure that every child 
17 has whatever they need in order to be successful.  So 
18 opportunity falls short of that standard.
19         Q.   And so if the kids aren't engaged in the 
20 opportunity, that's the district's responsibility, in 
21 your opinion?
22         A.   Absolutely.
23         Q.   And you're not sure what it would cost to 
24 implement the thorough and uniform system of education, 
25 as you have described it, are you?
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1              MS. BONO:  Same previous objection, Your 
2 Honor.    
3              THE COURT:  Overruled.  
4         A.   I do not know what that would cost.  
5         Q.   (BY MS. WESTON)  You're aware of 
6 supplemental educational services under the No Child 
7 Left Behind Act, aren't you?
8         A.   Yes, I am.
9              MS. BONO:  And objection again.  This 

10 exceeds the scope of the direct in terms of she's 
11 talking about federal sources.  We didn't discuss that 
12 during our direct.  
13              THE COURT:  Overruled.  
14         A.   I am aware of them.
15         Q.   (BY MS. WESTON)  And you're aware that 
16 NCLB requires schools in their second year of school 
17 program improvement to offer free tutoring to students 
18 attending that school?
19         A.   I am.
20         Q.   And Mapleton has one such school that must 
21 offer the free tutoring?
22         A.   We had one last year, yes.
23         Q.   And that was Monterey Community School?
24         A.   That's correct.
25         Q.   And the district actually sent letters in 
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1 Spanish and English to the families of students at 
2 Monterey?
3         A.   That's correct.
4         Q.   And it informed them of the availability 
5 of this free after-school tutoring?
6         A.   That's correct.
7         Q.   And to your knowledge, that tutoring 
8 wasn't fully utilized, was it?
9         A.   To my knowledge, it was darn close.

10         Q.   And you mentioned in your discussion with 
11 Ms. Bono the district's mill levy.  The district has a 
12 significant amount of remaining capacity for mill levy 
13 overrides, correct?
14         A.   That's correct.
15         Q.   And the district also has available 
16 bonding capacity?
17         A.   That's correct.
18         Q.   The district has used some of its bonding 
19 capacity on the BEST project that you described?
20         A.   That's correct.
21         Q.   And that project was a $53 1/2 million 
22 project, approximately?
23         A.   Approximately.  Yes.
24         Q.   With a state contribution of about     
25 31 1/2 million?
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1         A.   That's correct.
2         Q.   You believe that teachers are not 
3 primarily motivated by money, correct?
4         A.   I'm not sure where you got that statement.  
5 I'm not sure that I -- I -- I believe that teachers are 
6 motivated by multiple things.  Money may be one of 
7 them.
8         Q.   And so it's more of a cluster of factors 
9 resulting in an environment that attracts the teachers?

10         A.   That would be personal for each teacher.
11         Q.   And at this point in time you believe that 
12 it's Mapleton's reputation that attracts teachers?
13         A.   I think it's a combination of things.  
14 Probably our reputation is one of the elements.  But I 
15 think it's also the population that we serve that 
16 attracts teachers to our system.
17         Q.   You, in your discussion with Ms. Bono, 
18 mentioned a pay freeze in recent years?
19         A.   That's correct.
20         Q.   But last year the district gave its 
21 teachers a raise in pay, didn't it?
22         A.   That's correct.
23         Q.   And it also decided not to implement a new 
24 math curriculum?
25         A.   That's correct.
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1         Q.   You believe that the implementation of the 
2 new math curriculum would have -- could have caused 
3 teachers to leave?
4         A.   The mill levy override that we passed in a 
5 previous year was dedicated in part to the retention 
6 and recruitment of high-quality staff, which translated 
7 to a raise in pay.  So that was the expectation of our 
8 community, that we would be using our mill levy dollars 
9 to support our staff's salary.

10         Q.   And if the district would have implemented 
11 that math curriculum, it would have required the 
12 district to provide professional development to 
13 teachers?
14         A.   Yes, it would have.
15         Q.   And the costs of that teacher training and 
16 the teacher time to participate in the training would 
17 have been in addition to the cost of the math 
18 curriculum itself?
19         A.   Sometimes.  Sometimes when you purchase 
20 the curriculums, the professional development is part 
21 of the cost.
22         Q.   And in any event, the district opted to go 
23 with the pay increase rather than the math curriculum?
24         A.   And, again, that was the expectation with 
25 our mill levy override.
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1         Q.   Some schools in the district have English 
2 as a second language pullout programs, don't they?
3         A.   That's correct.
4         Q.   And some schools have no ESL programming?
5         A.   No, that is not correct.
6         Q.   Do your high schools have ESL programming?
7         A.   Yes, we do.
8         Q.   All of them?
9         A.   Yes, all of them.  

10         Q.   Are you aware of Dr. Escamilla's report 
11 regarding Mapleton's English as a second language 
12 program?
13         A.   Yes, I am.
14         Q.   And are you aware that she noted that the 
15 district has no English as a second language 
16 programming in its high schools?
17              MS. BONO:  Objection.  Hearsay.    
18              THE COURT:  Overruled.  If she knows.  
19         A.   Could I see a copy of that report?  
20         Q.   (BY MS. WESTON)  Sure.  
21         A.   'Cause I'm not sure that's how it was 
22 raised.  
23              MS. WESTON:  May I approach?    
24              THE COURT:  Yes.  
25         A.   Okay.  So this is basically saying that 
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1 following a conversation with our former executive 
2 director of learning services, that they are not 
3 adequately meeting -- that we are not adequately 
4 meeting.  It does not say that there are no services.  
5         Q.   (BY MS. WESTON)  At the high school level? 
6         A.   No, it does not say that.  
7              MS. WESTON:  May I approach?  
8              THE COURT:  Yes.  
9         Q.   (BY MS. WESTON)  I think it's in the 

10 second -- 
11         A.   It says -- 
12         Q.   End of the highlighted portion.  
13         A.   It only has 20 to 25 minutes a day, and 
14 many schools do not even have an ESL teacher.  That 
15 does not mean they don't have an ESL program.
16         Q.   So is the district providing a program 
17 without certified ESL teachers?
18         A.   We can provide a program without specific 
19 pullout teachers for ESL.  Many of our teachers are 
20 certified or have an endorsement in ESL at the high 
21 school level, but their position is within a different 
22 content area.  So they may teach English and have an 
23 ESL endorsement.  That does not mean that they are the 
24 ESL teacher.
25         Q.   You're aware that ESL pullout programs are 
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1 the least effective type of ESL program, aren't you?
2         A.   Yes, I am.
3         Q.   And you're aware that Dr. Escamilla found 
4 that not only are they the least effective type of 
5 program, but they're also the most expensive type of 
6 ESL program?
7         A.   That's correct.
8         Q.   In your discussion with Ms. Bono, you 
9 mentioned your belief that the district is the most 

10 efficient in the state; is that correct?
11         A.   I believe we are.
12         Q.   And you're proud of the district's 
13 efficiency?
14         A.   I'm proud of the fact that we are able to 
15 do so much with so little.  
16              MS. WESTON:  I have no further questions 
17 at this time.    
18              THE COURT:  Thank you.  Redirect.  
19              MS. BONO:  Thank you, Your Honor.
20                   REDIRECT EXAMINATION
21 BY MS. BONO:
22         Q.   Superintendent Ciancio, you were 
23 discussing mill levy overrides with Ms. Cain (sic).  
24 Has the district sought mill levy overrides in the 
25 past?
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1         A.   Yes.  We went three consecutive years for 
2 a mill levy override while I've been the 
3 superintendent.  That would have been in '07, '08, and 
4 '09.  We finally passed our mill levy override in '09.
5         Q.   And was -- did you seek the same amount 
6 each time?
7         A.   No.  We reduced the amount each time based 
8 on the feedback that we heard from our community about 
9 affordability.

10         Q.   Based on the feedback back that you just 
11 described, is it your opinion that your community can 
12 afford a mill levy override?
13         A.   It is my opinion that our community is 
14 max'd out at what they can afford for property taxes.
15         Q.   So for both the recent mill levy overrides 
16 and the bonding elections, the district had to try 
17 three times, once a year, before receiving the override 
18 in the bonds?
19         A.   For the mill levy we tried three times, 
20 for the bond we tried four times.  
21         Q.   And you were discussing No Child Left 
22 Behind with Ms. Cain (sic)?
23         A.   Yes.  
24         Q.   To your knowledge, can the district use 
25 title funds through that act to create new programs in 
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1 the district?
2         A.   The Title I dollars are very specifically 
3 targeted, so they can only be used for very narrow 
4 criteria and only at certain schools and only for 
5 specific things.  They cannot supplant, they can only 
6 supplement the services we already have.
7              MS. BONO:  Oh.  I'm sorry, I keep 
8 referring to Ms. Cain.  I should have said Ms. Weston.  
9 I apologize.

10         Q.   (BY MS. BONO)  You stated with Ms. Weston 
11 that the model fits the values of your community; is 
12 that right?
13         A.   That's correct.
14         Q.   Would you argue that the small schools 
15 model should be adopted by all school districts?
16         A.   No.  We believe that local communities 
17 should determine what meets the needs of their local 
18 community.
19         Q.   And you also discussed after-school 
20 programs.  Has the district had to cut any after-school 
21 programs --
22         A.   Yes, we have.
23         Q.   -- as a result of the budget challenges 
24 that we discussed previously?
25         A.   Yes, we have.  In fact, at the Monterey 
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1 program that we were discussing, that was one year, 
2 they showed growth, so they no longer are eligible for 
3 those dollars, so we will not be providing those same 
4 services this year.
5         Q.   And will the reduction and loss of those 
6 services affect student achievement?
7         A.   They absolutely will.
8         Q.   Have they already affected student 
9 achievement?

10         A.   I'm expecting that this year, as the kids 
11 come in without that lack of support, I'm concerned.  
12 That was such a fragile environment that we have for 
13 achievement, that without that additional growth, we 
14 may see again a reduction at Monterey.
15         Q.   Does the district have obligations under 
16 state law to serve homeless children and -- 
17         A.   Yes, we do.
18         Q.   And does the district have obligations 
19 under state law to meet the educational needs of all 
20 children?
21         A.   Yes, we do.  
22              MS. BONO:  I have no further questions.  
23 Thank you.    
24              THE COURT:  Recross?  
25              MS. WESTON:  No.  Thank you, Your Honor.  
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1              THE COURT:  Thank you.  Thank you.  You 
2 may step down.  
3              THE WITNESS:  Thank you.    
4              THE COURT:  Thank you.  
5              MS. BONO:  And, Your Honor, that was our 
6 last witness of the day.    
7              THE COURT:  Okay.  And I believe we are 
8 slated to start at 8:00 tomorrow?  
9              MR. HEINKE:  That's right, Your Honor.  We 

10 were wondering, before we recess, if we could raise a 
11 brief issue with the Court?  
12              THE COURT:  Yes.  
13              MR. HEINKE:  I mentioned this to 
14 plaintiffs' and plaintiff-intervenors' counsel at lunch 
15 today.  A few days into the trial, former Senator Norma 
16 Anderson called the attorney general's office with some 
17 concerns about information that was at least being 
18 reported in the news about the discussion around the 
19 1994 School Finance Act, and she wanted to bring that 
20 information forward.  
21              I first spoke with her last Friday and 
22 again over the weekend, and we felt like we had an 
23 obligation to raise it with counsel and with the Court, 
24 and we did, again, raise it with counsel today.  
25              We'd ask for her to be allowed to come 
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1 forward as a rebuttal witness in the case.  She has not 
2 been previously disclosed.  But did want to raise it 
3 with the Court as soon as possible, as soon as we had a 
4 chance to talk to her and run the traps.  She is -- we 
5 certainly would not expect to call her today.  We would 
6 expect we'd call her late next week.  And we would be 
7 willing to make her available for a deposition during 
8 the trial.  
9              It's my understanding that both 

10 plaintiffs' and plaintiff-intervenors' counsel oppose 
11 the request, so I will turn it over to them at this 
12 point.  
13              MS. BEZOZA:  May I be heard, Your Honor, 
14 please.  
15              THE COURT:  Yes.  
16              MS. BEZOZA:  Your Honor, as Mr. Heinke 
17 said, defendants did not specifically disclose Norma 
18 Anderson in their Rule 26 disclosures.  They did add 
19 three legislators towards the end of discovery that we 
20 scrambled to depose before the close of discovery, all 
21 of whom will be testifying for defendants.  They could 
22 have disclosed her then.  
23              We also just learned that she has relevant 
24 documents have never been disclosed.  In addition, 
25 defendants have never listed her on any witness list as 
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1 a may call.  Rule 37(c) provides that a party that 
2 without substantial justification fails to disclose 
3 Rule 26 information, quote, "shall not, unless such 
4 failure is harmless, be permitted to present any 
5 evidence not so disclosed at trial," close quote.  
6              The purpose of the sanction is to provide 
7 parties with an incentive to make timely disclosures 
8 and to resist the temptation, quote, "to try to gain a 
9 tactical advantage at trial by exposing for the first 

10 time at that stage evidence that is favorable to their 
11 position," close quote.  And that is from Todd v. Bear 
12 Valley, 980 P.2d at 978, and that's a 1999 Colorado 
13 case.  
14              The burden is on defendants to show that 
15 the failure to disclose was either substantially 
16 justified or harmless.  And the failure to disclose is 
17 not at all harmless in this case.  We've had months of 
18 discovery and I think close to 160 depositions, which 
19 ended in mid-July.  We've now finished three-and-a-half 
20 weeks of this trial and are about to start the 
21 defendants' case tomorrow, for the remaining week and a 
22 half.  We simply have no time to prepare and depose 
23 Ms. Anderson.  
24              In preparation for a deposition, we would 
25 need to review the documents she provides to us, do our 
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1 own research, which will be very time-consuming, given 
2 that she's been in the legislature -- she was in the 
3 legislature for 15 years.  And her deposition's likely 
4 to last several hours, making it impossible to do in 
5 the evenings.  We would need to disrupt the trial to do 
6 her deposition.  
7              The state has given us their witness list, 
8 and there's not only no time to disrupt the trial for a 
9 deposition, but there's no time to slot in an 

10 additional witness.  We're scheduled all the way up to 
11 Thursday, leaving just a little bit of time for 
12 rebuttal and closings.  So even if we were able to do 
13 the deposition, we also have no time, once we find out 
14 what Ms. Anderson is likely to say, to investigate her 
15 claims and find rebuttal evidence and witnesses.  
16              There's also no substantial justification 
17 for disclosing Ms. Anderson in the middle of trial.  
18 Your Honor, we're not talking about a person who 
19 everyone just learned has relevant information.  
20 Defendants have known about Ms. Anderson since the 
21 beginning of the case and chose not to pursue her as a 
22 witness for whatever reason.  
23              It's unfair and prejudicial to let them 
24 tactically change course at this late date, when we 
25 have not had an adequate opportunity to discover, 
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1 evaluate, and defend against the evidence.  So we 
2 therefore ask that this evidence be excluded.  Thank 
3 you.  
4              MR. HINOJOSA:  And, Your Honor, 
5 plaintiff-intervenors would also say that this is 
6 surprise and prejudice.  They've known full along this 
7 is a school finance case, the 1994 act was going to be 
8 at issue here, and that the plaintiffs had first 
9 disclosed a number of witnesses, including legislative 

10 officials, who were going to be testifying on the 1994 
11 School Finance Act.  
12              The defendants had the opportunity 
13 to -- to disclose also rebuttal witnesses at that time.  
14 This is not rebuttal.  This is a -- the defendants have 
15 witnesses.  They don't have an opportunity to rebut the 
16 testimony of witnesses except through their witnesses 
17 that they've already disclosed.  As the defendants in a 
18 case, that's something that they needed to -- that they 
19 needed to strategize ahead of time, and not 
20 three-and-a-half weeks into trial.  
21              We especially do not have any time and 
22 resources, given two attorneys assigned to this case, 
23 and this is the most that we could have at this time.  
24 Our other attorney had to go back because we have other 
25 trials in another case scheduled for September 6.  It's 
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1 exhausting our resources there.  And we simply have no 
2 time or resources.  That we are preparing for roughly 
3 20 defendant witnesses at this time, with 
4 cross-examinations, the voluminous record that the 
5 Court is well aware.  And we would argue that once 
6 again this is surprise and prejudice to us, especially 
7 at this point in time.  
8              And given the important subject matter 
9 that they're claiming that Norma Anderson has 

10 information on, and certainly, as we've all known, this 
11 has been a school finance case that was filed six years 
12 ago, and to claim that they have now new evidence from 
13 a new witness who has been a legislator for 15 years 
14 certainly does not provide the proper reason, 
15 rationale, or excuse for now disclosing that witness.    
16              THE COURT:  Do you have anything 
17 additional, Counsel?  
18              MR. HEINKE:  Just a few points in 
19 response, Your Honor, if you don't mind.  I would note 
20 again, for the record, that Ms. Anderson called our 
21 office once the trial had already begun.  She's 
22 certainly not a witness that we had spoken to prior to 
23 that.  And I would just briefly note that case law does 
24 vest this Court with discretion to allow rebuttal 
25 witnesses.  
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1              I would describe her as a rebuttal 
2 witness, in the sense that she was reading about the 
3 evidence that was being put on through the plaintiffs' 
4 case and called the office and said I don't think 
5 that's correct, I'd like to provide information.  
6              We would -- her testimony, we believe, 
7 would be short and narrow, and we would obviously work 
8 with all counsel to ensure that it's slotted within the 
9 time of the trial.  So those are the only points we'd 

10 note in response.  
11              THE COURT:  What documents are we talking 
12 about?  
13              MR. HEINKE:  My understanding -- and I 
14 haven't seen them all, Your Honor, but my understanding 
15 is she dropped off with our office a stack of documents 
16 that are historical legislative records, is my 
17 understanding, then indicated it's a stack somewhere 
18 around this size (indicating).  And we would certainly, 
19 as soon as we get back to the office today, be more 
20 than happy to make copies and provide copies to all 
21 counsel.  
22              THE COURT:  Here's what I'm going to do.  
23 I'm going to require you to do a written offer of 
24 proof, and let me review it, as well as the documents 
25 turned over to the defense.  And I'll take a look at 
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1 it.  
2              There is leeway for rebuttal, but, again, 
3 I don't know what her testimony is and whether it's 
4 proper rebuttal or something where she should have been 
5 endorsed previously.  So I don't know.  It's difficult 
6 in vacuum to make that determination.  
7              So when can you have that?  Today is 
8 Tuesday.  By Thursday?
9              MR. HEINKE:  Yes, Your Honor.  

10              THE COURT:  All right.  A written offer of 
11 proof detailing basically what she'll be testifying to 
12 as far as rebuttal, and any of the documents that you'd 
13 be utilizing, and I'll make a decision then and allow 
14 additional argument if need be.  
15              MR. HEINKE:  Thank you, Your Honor.
16              THE COURT:  And turn that over to the 
17 defense, obviously.  
18              MR. HEINKE:  To the plaintiffs and 
19 plaintiff-intervenors?  
20              THE COURT:  Yes, the plaintiffs.  Yes.  
21 Thank you.  
22              MR. HEINKE:  Yes, of course.  
23              THE COURT:  Okay.  Anything additional?  
24              MR. HEINKE:  Not from the state, Your 
25 Honor.  
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1              MR. HINOJOSA:  No.  Your Honor, we'll be 

2 sure to, first thing in the morning, is clear up the 

3 exhibit record.  I think there was some mis-numbering 

4 of exhibits, so we'll be sure to bring in extra exhibit 

5 numbers, or correct the exhibit numbers so that we can 

6 have that aligned.  

7              THE COURT:  We can do that.  And if 

8 there's -- the witness is going to be on at 8:00, we 

9 can do it during the recess or over the noon hour.  So 

10 we'll get it done tomorrow, certainly.

11              MR. HINOJOSA:  Thank you.

12              THE COURT:  Thank you.

13              MS. BEZOZA:  Your Honor, I just want it to 

14 be clear that we will have an opportunity to respond to 

15 the offer of proof either written or orally?  

16              THE COURT:  Yes.  Right.  Again, not 

17 knowing what it is, certainly that would be 

18 appropriate.  

19              MS. BEZOZA:  Thank you.  

20              THE COURT:  Yes.  Thank you.  

21              WHEREUPON, the within proceedings were 

22 adjourned at the approximate hour of 4:35 p.m. on the 

23 23rd day of August, 2011.

24                   *     *     *     *     *   

25
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