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1      MORNING SESSION, Thursday, August 18, 2011

2              WHEREUPON, the court reconvened at

3 8:40 a.m., and the following proceedings were had:

4                *     *     *     *     *

5              THE COURT:  Calling up Case 05CV4794.

6 The parties ready to proceed?

7              MR. HINOJOSA:  Plaintiff-Intervenors

8 are.

9              MR. HEINKE:  We are.

10              THE COURT:  Thank you.

11              MR. HINOJOSA:  Your Honor, Plaintiff-

12 Intervenors call Mr. Michael Clough.

13                    MICHAEL CLOUGH

14 was called as a witness, and having been sworn or

15 affirmed, was examined and testified as follows:

16              THE COURT:  Please be seated.  And that

17 microphone can be adjusted there to make you

18 comfortable.  And then could you state your full name

19 and spell your last name for the record, please?

20              THE WITNESS:  Michael Clough.  Spelling

21 of my last name is C-l-o-u-g-h.

22              THE COURT:  Thank you.

23                  DIRECT EXAMINATION

24 BY MR. HINOJOSA:

25         Q.   Good morning, Mr. Clough.
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1         A.   Good morning.
2         Q.   Can you please state your position?
3         A.   I am the superintendent of Sheridan
4 School District.
5         Q.   How long have you been the
6 superintendent?
7         A.   I will be starting my fourth year.
8         Q.   I'm going to show you what's been
9 entered as Plaintiff-Intervenors Exhibit 20001.  Do

10 you recognize what this document is, sir?
11         A.   Yes.
12         Q.   And what is this document?
13         A.   This is my current resume.
14         Q.   Can you please tell the Court, beginning
15 with your undergraduate studies, what you did and
16 where you went?
17         A.   Yes.  I have a bachelor's in history
18 education from the University of Northern Colorado
19 with an emphasis in education, and then I accepted a
20 social studies teaching, counseling, coaching position
21 at Weldon Valley, which is in Morgan County.  And at
22 the same time I had that position, I was working on a
23 master's degree, and completed my master's degree in
24 school administration in 1989 at the University of
25 Northern Colorado.  Something that is not on there, I
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1 did complete my superintendent's endorsement at
2 Colorado State University.  So I do have a current
3 superintendent's license in the State of Colorado.
4              As I left Weldon Valley, I accepted a
5 principal's position in 1991 in Wiley School District,
6 which is in southeast Colorado, and that was K-12.  On
7 March 1st, 1993, I accepted an interim position as
8 superintendent of schools for Wiley School District,
9 and then on July 1st of 1993, I was named the

10 superintendent.
11              In 2000, left Wiley, accepted a
12 superintendent's position at Stratton in Kit Carson
13 County, Stratton School District.  And then in 2004,
14 left that position and accepted a position as a
15 regional manager for the Colorado Department of
16 Education.  Was there for four years at the Colorado
17 Department of Education, and then accepted my current
18 position, which is superintendent of schools at the
19 Sheridan School District.
20         Q.   Why did you decide to enter into the
21 education field?
22         A.   I decided to enter into the education
23 field because I very, very much enjoy working with
24 students.  I enjoy watching students' success.  I
25 entered into the administration field because I
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1 thought I had the ability to impact a larger group of
2 students than my 20 kids that sat in front of me in my
3 classes.
4         Q.   And what were the demographics like in
5 Weldon Valley School District from what you recall?
6         A.   In Weldon Valley, it was an agricultural
7 community.  I would say about 15, 20 percent of the
8 population was Hispanic, and the remainder of the
9 students were Caucasian.

10         Q.   And how about at Wiley when you became
11 the principal?  What were your responsibilities as a
12 principal in Wiley K-12?
13         A.   I was a K-12 principal, so I had the
14 entire -- that's a little bit of a misnomer because I
15 also had a small preschool program that I was the
16 supervisor over that, so it was really a P-12
17 position.  That was a position where I as principal
18 pretty much was the leader of that entire district.  I
19 planned the educational programs, we helped in the
20 selection of curriculum, the supervision of teachers.
21 One thing in a small district, it also includes many,
22 many evenings of supervision because there's something
23 always going on, and I was the sole administrator in
24 charge of the supervision of those events.
25         Q.   You can pour yourself some water there,
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1 if you would like.
2              And how large of a school district was
3 Wiley?
4         A.   Wiley was, to my recollection, about 380
5 students.
6         Q.   And so all those 380 students were
7 enrolled in the K through 12 school?
8         A.   They were, under one roof.
9         Q.   And from the principal position, you

10 became the superintendent, and I think you talked
11 about having an interim position as well.  What were
12 your responsibilities as a superintendent of Wiley?
13         A.   From March 1st of '93 to July 1st of
14 '93, it was absolutely everything in terms of
15 administration.  I was the only administrator in the
16 district.  On March 1st, the superintendent of the
17 Wiley School District passed away.  And so the entire
18 responsibility fell to me.  It was taking care of the
19 board, taking care of policies, all the things that
20 you do as a superintendent, but it also included all
21 of the supervision of teachers, supervision of
22 activities, planning for curriculum, planning for the
23 next year.  So that was primary -- primarily the
24 responsibility.
25         Q.   Just going back right quick, when you
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1 were a social studies teacher and a coach and a
2 counselor at Weldon Valley, what type of effects would
3 you say you had on your students as a coach?
4         A.   I was very fortunate.  I had a wonderful
5 group of young people that I worked with, and we had a
6 great time together.  I inherited a program that had
7 not won a game, a single match in the prior year, and
8 we turned that --
9         Q.   What sport was that?

10         A.   It was volleyball.  Turned it around,
11 and we lost one match the following year.  In a small
12 community, athletics are very much at the center of
13 the community, and it's definitely a very quick way to
14 endear yourself to a community, is through a winning
15 season.
16         Q.   And how did that -- how do you think
17 that affected the education of the children?
18         A.   It affected the education of the
19 children -- one, it developed a relationship on a
20 different level, which really helped in terms of the
21 classroom.  I had almost no discipline problems.  So
22 through that relationship that was developed, it
23 helped in terms of the discipline and the management
24 of the classroom.
25              I also taught all the social studies for
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1 the entire -- it was a one-person department, and we
2 taught a wide array for a small school.  We taught
3 many, many social studies electives, and those
4 students then want to take your class.  So I think it
5 really helped the students gain a better education
6 just because of the choices they made, and I think
7 sometimes they want to be around their coach, so
8 they'll take their classes.
9         Q.   The superintendent certification that

10 you received, can you tell us a little bit about that
11 process?
12         A.   Sure.  To the best of my knowledge, I
13 believe it was 30 hours beyond your master's that you
14 were required to take in terms of coursework to
15 maintain a superintendent's endorsement.  And so I
16 have maintained that endorsement.  That was done at
17 Colorado State University.  It involved some
18 coursework around -- that was a while ago, but culture
19 and equity, some curriculum classes, some working with
20 boards, additional finance classes.  So that was --
21 for me, that was taken over the summers at Colorado
22 State University.
23         Q.   And then from Wiley, you went to
24 Stratton.  Why did you end up leaving Wiley for
25 Stratton?
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1         A.   My parents lived in Otis, Colorado and
2 were getting a little older, and I realized that my
3 children were growing up without either of their sets
4 of grandparents; and it put us an hour and a half,
5 almost two hours closer to grandparents.  So we
6 decided to make a move and move up north a little
7 ways.
8         Q.   Tell me a little bit about the
9 demographics of Stratton and school district size?

10         A.   Demographics of Stratton, it was very
11 much an agricultural community.  It was primarily
12 Caucasian.  Most students are involved in one aspect
13 or another with farming, whether they're renting
14 implement dealerships -- their families are renting
15 implement dealerships to sell to the farm families.
16 It's a farm-based economy, so primarily Caucasian.  I
17 would say probably 12 to 15 percent Hispanic.
18 Agriculturally, some poverty, rural.  So there was a
19 relatively high rate of free and reduced lunches,
20 around 50 -- 50 to 60 percent.
21         Q.   I'm sorry.  I might have missed this,
22 but how big of a district was its student enrollment?
23         A.   It was a little smaller than Wiley.  I
24 would guess when I was there, was around 300 to 320,
25 right in that range.
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1         Q.   And from there, you went to work with
2 the Colorado Department of Education as the north
3 central regional manager.  Can you tell me a little
4 bit about your duties there?
5         A.   As north central regional manager, my
6 duties were to work with 20 districts in the north
7 central part of the state.  That started at Longmont,
8 up to Estes Park, to the Wyoming border, out to Brush,
9 and up north to prairie, which is the Raymer, Stoneham

10 area.  That was my geographic area I was responsible
11 for.
12              The primary responsibility was to manage
13 the accreditation contracts at the time and the
14 accreditation of each of those school districts, and
15 it was also to develop and work as a liaison between
16 the superintendent and the Department of Education as
17 being kind of on the front line when there were things
18 that may be going wrong, the superintendent needed
19 some help with something or had a particular issue or
20 needed help with licensure or something.  We were at
21 the front line of working to develop relationships
22 with our superintendents in the district to kind of
23 keep the wheels moving there.
24              We were also on the front line of any
25 person from that district who made a call to the
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1 Department of Education, filing a complaint either for
2 special ed or for something that was going on in the
3 district.  We did field all those calls from our
4 region and get them to the appropriate person who
5 could help that patron solve their particular issues.
6         Q.   And how many regional managers were
7 there across Colorado?
8         A.   They varied between eight and ten.
9         Q.   Do you know how many regional managers

10 there are today in the Colorado Department of
11 Education?
12         A.   I don't believe there are any in that
13 particular role.  I think that position has been
14 eliminated.
15         Q.   And that was in -- were those positions
16 eliminated in 2008?
17         A.   No, they were still in their positions
18 when I left in 2008.  So sometime, I believe, between
19 2008 and 2009, one by one, those positions have been
20 dissolved or given other duties.
21         Q.   And why did you decide to seek the
22 superintendency of the Sheridan School District?
23         A.   In the spring of 2008, I was asked by
24 the superintendent of the district at the time, who
25 was interim, Dr. Roscoe Davidson, to come in and do

3544

1 some literacy work.  It was one of the other things
2 that we took on as a side project, was a project
3 called the Rural Literacy Project, and focusing
4 primarily on secondary students.  And I believe we did
5 some really fine work around helping rural districts
6 assess and look at their reading programs and really
7 help move students forward using the data.
8              Roscoe Davidson had heard about that and
9 asked if we would come into his district and do some

10 work around literacy, particularly secondary literacy.
11 So I spent some time in the district, and I really
12 took a look at it and said I really believe I can
13 effect some change here.
14              So initially, I didn't apply for the
15 job.  The job came around.  I opted not to apply for
16 the position.  They reposted the position and made a
17 call to me and asked me if I would be interested in
18 putting my name in as a candidate for that position,
19 and I did and decided to make the move then around May
20 of 2008.
21         Q.   And why did you have some initial
22 hesitation applying for the position?
23         A.   Honestly, because they listed the salary
24 far below what I thought it would be -- acceptable.
25         Q.   What did you base that on?
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1         A.   What I was making at the Department of
2 Education, and I think if you're going to make a move
3 of that nature, that there needs to be some benefit to
4 take on that large of a job.  There needs to be a step
5 up -- at least some sort of a step up in terms of a
6 salary if you're going to make a move like that.
7         Q.   On your resume, also it states you were
8 on the Colorado Department of Education Blue Ribbon
9 Selection Team.  Can you tell me a little about that?

10         A.   Yes.  As a member of the department, I
11 was selected to serve on the John Irwin Blue Ribbon
12 School Selection Committee, and we would meet at least
13 one or two afternoons and take a look.  It was done --
14 and the selection of those particular schools was made
15 entirely on the data.  So we would have these
16 monstrous data runs that as a committee we would look
17 through and select the John Irwin School of Excellence
18 winners based upon a criteria that we were given.
19         Q.   Have you taught any university courses?
20         A.   Yes.
21         Q.   What courses have you taught?
22         A.   I have taught leadership, and I have
23 taught school finance for principals.
24         Q.   And when you say you taught leadership,
25 can you explain that?
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1         A.   Sure.  It was through the WEESP program
2 for Denver University, Colorado Springs campus, DU
3 campus.  Leadership was a wide-open foundations
4 course.  It was oftentimes one of the courses that was
5 set forth first for young, aspiring principals to get
6 into and see whether or not that they would like to
7 pursue principal education.  It was wide open in terms
8 of the curriculum, looking at the job of the
9 principal, looking at the moral responsibility, the

10 greatness of that.  It was looking at the beginning of
11 managing systems to see whether or not that is
12 something that would appeal to aspiring principals.
13 We looked at curriculum.  We looked at some state
14 requirements.  So again, it was a varied curriculum.
15 It truly was designed to be a little more wide in
16 terms of breadth and not quite as wide in terms of
17 depth.
18         Q.   And how about the course that you
19 said -- you said you taught a course on school
20 finance.  Can you tell me a little about that?
21         A.   Yes.  That was school finance.  It was,
22 again, for aspiring principals.  It was looking at
23 overall where the money comes from, how the money is
24 accounted for.  We looked at some ethical obligations
25 and situations that have sometimes tripped up
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1 administrators.  We looked at managing -- setting up
2 systems so you can manage money, dealing with large
3 amounts of cash as we do sometimes as school leaders.
4 We also looked at budgeting and how do you apportion
5 money in a fair and equitable way.  We would also take
6 a look at how do you staff and how do you pay for
7 staffing in a school, especially if you are looking at
8 some very, very dire academic performance issues.
9              MR. HINOJOSA:  Your Honor, we offer

10 Mr. Michael Clough as an expert in the area of
11 operations and management of school districts in
12 Colorado.
13              MS. WESTON:  No objection.
14              THE COURT:  He'll be accepted as an
15 expert in those areas.
16              MR. HINOJOSA:  Thank you, Your Honor.
17         Q.   (BY MR. HINOJOSA)  Let's talk about the
18 Sheridan School District.  Where is the district
19 located?
20         A.   The district is located pretty much in
21 the center of the Denver metro area.  Our hub is
22 400 South Lowell, which geographically is just south
23 of Hampden and it is west of Federal and East of
24 Sheridan.
25         Q.   In how many jurisdictions does Sheridan
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1 sit?
2         A.   Sheridan sits in three jurisdictions.
3 It sits in the city of Englewood, unincorporated
4 Arapahoe County, and the city of Sheridan.
5         Q.   And how large is the district?
6         A.   It's about two and a half miles by two
7 miles.
8         Q.   And how does (sic) the three different
9 jurisdictions affect the operations of the school

10 district, if at all?
11         A.   We notice it most when we have issues
12 involving outside agencies.  Sometimes -- given our
13 proximity and the number of our students who come from
14 the Denver Public School system, that also -- although
15 we don't serve Denver in any part of the City and
16 County of Denver, we do have a number of our students.
17 So if a crime is committed or if we have an issue
18 where Social Services is involved, we have this
19 jurisdictional hodgepodge of trying to figure out who
20 to call, and invariably, we call the wrong person,
21 which sets the motion slowly.  And we have had several
22 cases where something that we felt should have been
23 handled relatively quickly, wrong jurisdiction showed
24 up, the next jurisdiction didn't show up for quite
25 some time.  In fact, we have in some instances had to
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1 wait a few hours for the right jurisdiction to show
2 up.  So that's the biggest impact on us operationally
3 that we see with the multitude of jurisdictions that
4 we answer to or work with.
5         Q.   And that ties up resources --
6         A.   Absolutely.
7         Q.   How does that affect learning time for
8 any affected children?
9         A.   It's difficult because the child is

10 typically waiting too, and so that is time that the
11 child is often away from the classroom.  I can think
12 of one particular incident that was -- it has been on
13 my mind a long time.  It was a five-year-old that was
14 pulled out for a very difficult situation -- a very,
15 very difficult family situation out of class.  To wait
16 was with the psychologist for a while, was with the
17 counselor for a while, and very, very traumatic
18 situation.  We were instructed not to send the child
19 home.
20              The jurisdiction that we called did not
21 show up until 6:30.  So we were with a very, very
22 problematic situation.  Makes for very traumatic
23 situations for kids a lot of times.  So I believe
24 there is an impact of the amount of learning time but
25 also the amount of kind of upheaval and trauma that
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1 all of it brought.
2              If that jurisdiction would have shown up
3 in 35 or 40 minutes, yes, it still would have been
4 traumatic, but by the time it's 6:30, we have the
5 parents outside the door, we have the grandparents
6 calling, we have the neighbors wondering where the
7 children are.  So I would say it does have an impact.
8         Q.   Can you describe the demographics of the
9 community itself, Sheridan?

10         A.   The demographics of the community,
11 Sheridan is definitely a changing community.  I
12 believe in the census data, it said it has been one of
13 the largest demographic switches in the State of
14 Colorado.  It was predominantly -- 15 years ago, it
15 was predominantly a Caucasian community.  We have
16 since moved quickly to becoming predominantly Hispanic
17 in our community.  The community is relatively poor.
18 The per capita income I believe is right around
19 16,000, if memory serves me, which is considerably
20 lower than other areas.  There is a great deal of
21 poverty.
22              I did write a grant.  There was a
23 8 percent chance in our particular area where our
24 schools reside that -- an 8 percent chance of a
25 property crime each year if you reside within the
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1 boundaries of our school district.
2              So poverty is probably our greatest
3 issue.  A great deal of homelessness.  Our students
4 are very, very transient both within Colorado, out of
5 the nation, and also within our Sheridan School
6 District, our kids just tend to move around a lot.
7 There's a lot of moving, coming and going.
8         Q.   What is your mobility rate
9 approximately?

10         A.   Our mobility rate, I just had a chance
11 to look at this, at our most recent CSAP data.  Our
12 highest mobility rate was about 35 percent for one of
13 our classes.  They range everywhere from 25 to
14 35 percent mobility in a single year.
15         Q.   Can you provide a brief description of
16 the neighborhoods in the district?
17         A.   Sure.  The best way to talk about the
18 neighborhoods in Sheridan is to talk a little bit
19 about the schools.  The Alice Terry neighborhood is
20 our most -- if we could, it has more wealth, more
21 property wealth.  It is on the south side of the
22 Sheridan School District.  It is still low-income.
23              The Fort Logan community, it is our Fort
24 Logan Elementary School community.  There is (sic)
25 some pretty dire housing situations.  There are
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1 some -- mostly apartment buildings, lots of apartment
2 buildings.  Unfortunately, they're definitely in need
3 of some upkeep.
4              The high school area, there's not too
5 many houses around, but typically in our high school
6 area, they are very small, single ranch-style homes
7 that were built after World War II by the Veterans
8 Administration to welcome our veterans home from World
9 War II.

10              On the east side of our community is
11 predominantly commercial, and then in the middle
12 school, it would also share the same neighborhood as
13 with the high school.
14         Q.   What are the chief elements of the local
15 Sheridan community?  Yeah.
16         A.   In terms of economically?
17         Q.   Yes, in terms of industry.
18         A.   If you drove through the Sheridan
19 community, you would see a lot of names of businesses
20 that have warehouse sites or small office.  There are
21 many, many little office parks that set in there.
22 There seems to be a relatively thriving business
23 around the automotive supply business, a lot of
24 kitchen and bath remodel places, some very kind of
25 high-tech video, plumbing, electrical shops.  That
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1 tends to be kind of the commercial area.
2              There is a new area in Sheridan called
3 River Point, which one of the things for the
4 Sheridan -- for at least 50 years, Sheridan served as
5 the landfill area for the metro area along Santa Fe,
6 and that all has been dredged out to 40 feet.  There's
7 River Point.  It's kind of the bright, shining star
8 and the hope of Sheridan's revitalization really.
9              As far as what drives the economics, I

10 think it's a bedroom community.  A lot of our patrons
11 of our district and the people of Sheridan work in
12 very tough labor positions, a lot of contract, working
13 different types of -- I see our parents working for
14 paving companies.  We hear of many of our parents
15 working in the restaurant and food and hotel
16 industries.
17         Q.   And you mentioned the schools.  Just so
18 the record is clear, can you say what your schools are
19 and what grade levels they serve?
20         A.   Alice Terry is K-2.  Fort Logan
21 Elementary is a 3-5.  The middle school is 6-8, and
22 the high school is 9-12 with postsecondary options at
23 the high school; and the early childhood center serves
24 three and four-year-olds.
25         Q.   And what is Sheridan's total enrollment?
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1         A.   1651.
2         Q.   And how has -- what is the enrollment
3 growth pattern for the district?
4         A.   Prior to 2008, there was an absolute
5 free fall in terms of the enrollment.  One statistic
6 that I read, between 37 and 39 percent of our
7 population has -- in terms of a decline.
8              Fortunately, we're starting to see that
9 population come back.  We're up about 6.9 percent

10 since 2008, which is real positive for the district.
11         Q.   What are the racial demographics of the
12 students attending Sheridan schools?
13         A.   Are you talking about currently or 2010
14 data?
15         Q.   Well, if they differ, maybe you can give
16 both.
17         A.   Okay.  Each year, our Hispanic
18 population seems to be growing.  It is also -- I want
19 to stress when I talk about the population, given the
20 movement and the transient rate, that population and
21 the demographics are always, always changing, but at
22 last look, about 75 percent, 75, 78 percent of our
23 students are Hispanic.  I would say the remainder
24 are -- probably about 20 percent are Caucasian, 18 to
25 20 percent, and the remainder are Native American,
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1 Asian, and African-American.  I might add too, our
2 largest growing population is coming from East Africa,
3 and there is a growing community that are attending
4 our school from East Africa.
5         Q.   Is that an affluent East African
6 immigrant community that you have moving in or how
7 would you describe their socioeconomics?
8         A.   I would not describe it as affluent.
9 From what I can tell, most of our young people that

10 are coming are coming from Lutheran World Relief, are
11 placing the children in our community.  To me, their
12 situation appears fairly dire.  Most of them that --
13 that we understand their story, most of them are
14 coming directly from refugee camps.
15         Q.   And what sort of challenges does that
16 bring to the school district?
17         A.   It brings new challenges in terms of
18 health issues.  We are being -- addressing very, very
19 serious health concerns that we haven't had to address
20 before.  We have to be very concerned with some of
21 those health concerns for the health of all our
22 children because of the different -- the different
23 health issues that are coming in.  Just a variety of
24 different issues that come with poverty.
25              Also a variety of different issues that
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1 come with not having spent any time in a school.  It
2 was -- in many instances, as we understand it from our
3 young people's story, it was not about education, it
4 was about survival.  So moving children from survival
5 to education is an interesting leave.  We welcome the
6 diversity, but it does present its challenges for us.
7         Q.   I show you what's been marked and
8 entered as Trial Exhibit 152.  This is the Colorado
9 Department -- fall 2010 pupil membership by county,

10 district, and instructional program.  And how many
11 special education students -- well, let's talk about
12 this first.  This pupil count, when is this pupil
13 count taken?
14         A.   October 1st.
15         Q.   So that's a frozen period of time?  It's
16 a one-day snapshot, essentially?
17         A.   It is a one-day snapshot, but it also
18 has some windows, and it does move depending on the
19 day of the week with October 1st.  It's not absolutely
20 static with October 1st, and it is more than a one-day
21 count.
22         Q.   Might these numbers also fluctuate
23 throughout the year?
24         A.   Dramatically.
25         Q.   Now, when we look at special education,
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1 how many students does Sheridan enroll in special
2 education?
3         A.   178.
4         Q.   And homeless, how many was that?
5         A.   136.
6         Q.   English language learners?
7         A.   623.
8         Q.   With respect to your homeless
9 population, what sort of issues are they confronted

10 with aside from just being homeless?
11         A.   First of all, there's a huge pride
12 factor, so we believe that that number does not
13 accurately reflect the number of homeless children we
14 have in the district.  We have -- even with the
15 resources that we can give and the help that we can
16 give students and occasional families, many of our
17 homeless families will not self-report that they are
18 homeless.  So, first of all, we believe that that is
19 really underestimated.
20              This, for me as an administrator, is a
21 new phenomenon.  Homelessness is not as dramatic in
22 the rural communities as it is in the urban
23 communities.  It presents many, many challenges.
24              One, we find that these kids tend not to
25 have some very good evenings and some nights.  They
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1 come back to school hungry.  They come back to school,
2 they haven't slept well.  They come back to school
3 agitated; we do see that.
4              One of the things I have seen and I have
5 learned about from my teachers is we see a huge
6 increase in discipline issues and in classroom
7 disruption issues around the holidays, especially
8 Christmas.  At first, I didn't understand that.  A
9 teacher was very quick to point out that when you're

10 the third family that has moved into a one-bedroom
11 apartment over by our Fort Logan community and the
12 thought of having two weeks together in that small
13 with the snow blowing, it doesn't bring about the same
14 feeling of the holidays as we might feel.  And so we
15 do see that.
16              We do see some issues around hunger.
17 Our homeless kids, we do see that they eat.  We feed
18 them very well, and we do our best.
19              We see that typically they struggle a
20 little bit academically.  We don't see oftentimes the
21 parental support about helping in the evenings that we
22 see with some of our other families.
23         Q.   You spoke of the hunger, you know, with
24 homeless children.  What concern do those families
25 have with respect to holidays that other families
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1 might look forward to?
2         A.   We worry a great deal about the
3 holidays.  We worry a great deal about spring break
4 because we know there are instances where our children
5 are going hungry.  We have very, very thoughtful food
6 service workers that keep lunches around, bag lunches
7 that they hand off sometimes in the evening to our
8 homeless students.
9              So we do worry a great deal about

10 hunger.  We know there are many children, and our
11 homeless ones -- our homeless students are typically
12 the ones we are most concerned about that are not
13 eating three squares a day over the holidays.
14         Q.   And what other community support is
15 there for the Sheridan homeless?
16         A.   We have -- our predominant source of
17 community help in the Sheridan community is the
18 Interfaith Food Bank.  It is very taxed right now with
19 the economy.  Donations are down.  So we are really
20 worried about that, but many of our families access
21 the food bank, and my understanding is sometimes the
22 shelves are bare.  So that is the primary source.
23              As a school district, we also offer the
24 summer lunch program, where all children from 0 to 18
25 can come in and get a hot breakfast and a hot lunch
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1 each day.  Those are very, very well-attended, and our
2 families can eat -- parents can eat for just a few
3 dollars, but sometimes a few dollars is tough to come
4 by.  More than once, I have seen the moms not eat.
5         Q.   What -- does the district have any
6 outreach to the homeless, the poverty-stricken
7 families with respect to offering clothing or that
8 sort of thing?
9         A.   We offer -- we have a clothing bank, and

10 we have a very small $20,000 grant from the Colorado
11 Department of Education.  We have greater need, but we
12 do try to buy some very small King Soopers cards that
13 can help a family get by for a little bit if need be.
14 We do offer some RTD passes to help our homeless
15 families be able to get around a little bit, and then
16 we also have a few motels that have worked with us for
17 some -- especially when it's cold, that we are able to
18 offer some of our children a place to sleep when they
19 are without anywhere to go.  So those are some of the
20 things that we do.
21              Our clothing bank is very, very well
22 used.
23         Q.   And what percentage -- you said that
24 these numbers, you know, might be underreported.  What
25 percentage of your student enrollment would you say
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1 are homeless?
2         A.   We estimate internally that our true
3 homeless population is about 15 percent at any given
4 time.
5         Q.   You have about 11 percent of your
6 students identified as special education according to
7 Trial Exhibit 152.  Does that seem roughly around the
8 percentage that you have throughout the year?
9         A.   Yes.

10         Q.   And what sort of special education
11 issues do your children have?
12         A.   We have significant issues.  In fact,
13 our issues around emotional health seem to be one of
14 the issues that is taxing us greatly.  I don't have a
15 great basis of comparison because this is the first
16 time I have been a superintendent in an urban district
17 that has had this amount of need, but my general
18 feeling tells me that we have an inordinate amount of
19 emotional needs that are pretty tough to serve.  We
20 don't -- one of our resources that we seem to be
21 really short on, those programs -- day treatment
22 programs.  Even the number of our students who are
23 residential are a great tax on the system.  So I would
24 put that at the top of the list, is that the emotional
25 needs of children are very high.
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1              We are seeing -- like many other
2 districts in Colorado, we are seeing the autism rates
3 in children, especially young males, just escalating
4 at, to me, a very, very alarming rate.
5              We also -- when you are in a district
6 that is of high poverty, our parents are very, very
7 busy just trying to put food on the table.  So our
8 autistic children are often -- they've been raised
9 without a lot of support.  If you're in a more

10 affluent community and you begin to see issues around
11 autism, you can immediately go to Children's Hospital,
12 you can immediately get your children involved with
13 speech therapists, occupational therapists, and
14 intervene early.
15              Our children that seem to have the
16 greatest need, there has not been a great deal of
17 intervention.  So we are starting at square one with
18 help for our young autistic children.
19              We also have -- in some of our schools,
20 we have a very difficult time keeping special ed
21 staff.
22         Q.   Why do you have trouble keeping special
23 ed staff?
24         A.   I think there's a multitude of reasons.
25 One, I think that oftentimes they are such a
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1 sought-out professional that they can make a leap to
2 another district and make a few thousand dollars more.
3 I think that is one of the reasons.
4              Another reason, we had to nonrenew some
5 our special ed teachers because they just have not
6 come with the skill set that we needed for the
7 particular challenges that we bring forward.
8         Q.   Approximately what percentage of your
9 students are on the free and reduced price lunch

10 program?
11         A.   I would say probably just under about
12 80 percent.  Very -- it's higher in our elementary
13 schools.  I also think the pride factor kicks in, like
14 in many high schools.  That is one that really holds
15 us back, but we believe that if everyone would turn in
16 the application that would be qualified, we believe we
17 would be at the 90 -- like our elementaries are all in
18 the 90s.
19         Q.   Approximately what percentage of your
20 students are on the reduced price lunch program?
21         A.   I would say just slightly under
22 6 percent.
23         Q.   What makes mental health issues a
24 particularly -- a special issue for your school
25 district?
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1         A.   I think there are a couple reasons.
2 One, again, to go back, a mental health issue that is
3 not addressed typically grows in severity, so I think
4 that's one of the things.  Given the poverty, given
5 the lack of access to medical care or mental health
6 care, that sometimes I believe the issue has grown.
7 That is one of the things.  It has grown before it can
8 be addressed.
9              Another issue that we have is because

10 many of our children are undocumented, it's the
11 on-and-off-medication syndrome.  So they'll be able to
12 go to a doctor, perhaps get some samples to try for
13 two or three weeks or maybe find an agency that is
14 willing to give them a little supply of pills to deal
15 with the mental health issue.  Those pills run out.
16 There are no resources.  And we get a mental health
17 issue that is also exacerbated by withdrawal.
18              I think we also have a little bit of a
19 belief that our proximity to Fort Logan Mental Health
20 and some of the families that have moved into our
21 community where mom and dad can get some help for
22 their mental health issues.  Sometimes mental health
23 issues tend to run in families and are exacerbated by
24 living in a household where there are mental health
25 challenges.  I think some of those students have
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1 really come into Sheridan.
2              And the last -- and it is, again,
3 anecdotal, but it feels like the threshold for Social
4 Services' involvement in mental health issues for
5 children has grown so much that the tier under
6 seriously challenged students have basically come back
7 from residential with no warning and been dropped at
8 our doorstep and have not been entirely successful.
9 And then it is moving them from a very tight

10 residential placement and putting them back in school.
11 It presents challenges for the children around them;
12 it presents challenges for the teachers; and it
13 presents challenges for that child.
14              So I think the lack of adequate
15 resources for other agencies, we're having to figure
16 out where we're going to pick up the slack.
17         Q.   And where is this Fort Logan Mental
18 Health facility that you spoke of?
19         A.   We essentially share -- almost share a
20 campus.  It's state property, and, of course, we're on
21 school district property, but Fort Logan starts just
22 on our back doorstep of our administrative building.
23 And Fort Logan weaves all the way around, over on
24 Oxford, to our high school facility.
25         Q.   And your administrative building, what
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1 other school is located in there?
2         A.   Our early childhood center is commingled
3 with our administrative building.
4         Q.   And approximately what percentage of
5 your students are identified as English language
6 learners?
7         A.   I would say again that number
8 fluctuates, but we've identified 753 of our 1653 kids
9 internally as English language learners.  That is a

10 little bit higher than the statistic that was up on
11 the screen because that did not include kindergarten
12 and it did not include our early childhood students.
13         Q.   And of that percentage, approximately
14 what percentage are identified as NEP, or not English
15 proficient?
16         A.   Approximately 20 percent.
17         Q.   And approximately how many are
18 identified as LEP, or limited English proficient?
19         A.   It is our largest category at about
20 67 percent.
21         Q.   And approximately how long do you serve
22 these children in the program?
23         A.   My estimation is most of those children
24 are served approximately five years before we are able
25 to look at exiting those students, but what we are
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1 finding -- I had a conversation with our English
2 language and equity coordinator.  We are finding the
3 children are doing acceptable on the speaking and
4 listening, but they still very much struggled with the
5 reading, writing, and comprehension piece.  So those
6 students, we will not be exiting.
7         Q.   And when you speak of their proficiency,
8 are you talking about their proficiency on the CELA
9 test?

10         A.   As one -- as one data point, yes.
11         Q.   And the CELA test, that's a state test
12 for language proficiency; is that right?
13         A.   Yes.
14         Q.   Bear with me.  We should use staples
15 instead of -- you spoke of all these different types
16 of students and these challenges, from the students
17 with mental health issues to English language learners
18 to students who are mobile and students who are new
19 immigrants.
20              And aside from -- well, are you familiar
21 with what's been marked and entered as Exhibit 173?
22         A.   Yes.
23         Q.   And this is the Colorado Department of
24 Education and Department of Higher Education
25 postsecondary and work force readiness definition,
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1 correct?
2         A.   Correct.
3         Q.   And this definition that's been
4 developed by the state, that applies to all of the
5 students in Sheridan; is that correct?
6         A.   Yes.
7         Q.   And if you can read the description of
8 the postsecondary work force, the highlighted portion
9 up there, if you can read that into the record,

10 please?
11         A.   "Description of PWR:  'Postsecondary and
12 workforce readiness' describes the knowledge, skills,
13 and behaviors essential for high school graduates to
14 be prepared to enter college and the workforce and to
15 compete in the global economy.  The description
16 assumes students have developed consistent
17 intellectual growth throughout their high school
18 career as a result of academic work that is
19 increasingly challenging, engaging, and coherent."
20         Q.   And here, it also states that the
21 postsecondary and work force readiness assumes that
22 students are ready and able to demonstrate the
23 following without the need for remediation.  And do
24 you know what they mean by "remediation" there?
25         A.   I do.  My definition of remediation goes
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1 that students can go into postsecondary options of
2 whatever kind and not have to be remediated or
3 retaught what they should have learned or gained
4 throughout their K-12 schooling.
5         Q.   And in these different skills and
6 behaviors that they have listed here, under Content
7 Knowledge, for instance, what are some of the literacy
8 areas that they want students to be able to master
9 upon graduation?

10         A.   "Reading fiction and nonfiction, writing
11 clearly, logic and rhetoric, to analyze and critique,
12 standard language, grammar usage --
13         Q.   And how about --
14         A.   -- question research, do research."
15         Q.   How about with respect to mathematical
16 sciences?
17         A.   "Thinking critically, analyze evidence,
18 grafts, charts, understand algebra and geometry,
19 probability and statistics, and to apply knowledge to
20 solve math problems and analyze issues in everyday
21 life."
22         Q.   We won't go through all of these for the
23 benefit of the court reporter, but if you can just
24 read a couple from science and the social sciences.
25         A.   "Think scientifically and apply the
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1 scientific method to complex systems and phenomena,
2 use empirical evidence to draw conclusions, and
3 understand the core scientific concepts, principles,
4 laws, and vocabulary and how scientific knowledge is
5 extended, refined, and revised over time."
6         Q.   And these different areas -- it also
7 extends into the arts and humanities; is that correct?
8         A.   That is correct.
9         Q.   So is it your understanding that, you

10 know, beyond the four traditional content areas of
11 math, science, social studies, and English language
12 arts, that there's an additional demand put on school
13 districts to help their students achieve?
14         A.   That is correct.
15         Q.   And what sort of challenges -- well,
16 first, how would you describe these knowledge and
17 skills and behaviors -- I'll show you some of the
18 other learning and life skills that are part of this.
19 How would you describe these that have been adopted
20 compared to what existed before?
21         A.   They appear to be much more rigorous,
22 more all-encompassing, across multiple disciplines.
23         Q.   And are you generally familiar with the
24 model content standards that have been adopted by the
25 state?
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1         A.   I am.
2         Q.   And what sort of challenges will the
3 adoption of the model content standards bring to
4 Sheridan?
5         A.   Would you be -- the transitional model
6 content or would you like me to address the core
7 curriculum?
8         Q.   Well, if you can first do the
9 transitional.

10         A.   The transitional standards are moving us
11 into the common core, but as I see it, the amount of
12 rigor and the depth is increasing exponentially.  The
13 standards are, I believe, going to be a little more
14 challenging for students to be able to hit the bar,
15 hit the mark.
16         Q.   And with respect to, you know, some of
17 these others on the last page of Trial Exhibit 173,
18 collaboration and personal responsibility, how would
19 you say that extracurricular activities and
20 cocurricular activities play a role in helping to
21 develop this?
22         A.   I believe our cocurricular and
23 extracurricular activities are going to be huge for
24 the development of our students on this last page.  We
25 are very hopeful especially our oldest students will
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1 take advantage of some of the programs that we have
2 and we can offer to our students to gain some of these
3 skills.
4         Q.   And how have your extracurricular and
5 cocurricular activities been affected by the amount of
6 funding that you receive from the State?
7         A.   Cocurricular and extracurricular
8 activities are relatively expensive, especially if we
9 take a look at football.  We're looking at some of the

10 expenses of keeping those particular athletic and
11 cocurricular programs going.  We have -- in our
12 district, for a variety of reasons, but one primarily
13 around funding is we did eliminate our high school
14 band program.  We are trying desperately to resurrect
15 that in a part-time fashion.  So that is one of the
16 casualties.  And as a musician myself, that was a
17 very, very painful budget cut.  So that program is
18 gone.
19              One of the things we are also really
20 struggling with is our cocurricular and
21 extracurricular activities is just the cost of running
22 the program.  In many school districts, you count on
23 your gate receipts to be able to help pay for your
24 officials, your game balls, a small stipend for
25 somebody to run the clock and do the announcing, some
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1 pay for some security and maintenance.  So, you know,
2 you hope your gate will offset that.  In our
3 particular instance, we take much of that out of the
4 general fund.
5              In some communities, they're able to
6 collect fees, so those fees go towards the support of
7 that program.  We charge a $50 fee to participate in
8 any cocurricular program, and we seldom collect that
9 fee.  That is, we would not deny our Sheridan students

10 access to those cocurricular or extracurricular
11 activities just because they could not pay.  So that
12 is impacted.
13              So we are having to be more and more
14 frugal with our dollars, figure out how to get it done
15 in a safe and efficient manner, but it's worrisome to
16 figure out where the money is going to come from to
17 support those programs.
18         Q.   How do you -- are you familiar generally
19 with other extracurricular and cocurricular activities
20 from surrounding school districts?
21         A.   I am.
22         Q.   And how do your offerings at Sheridan
23 compare to those in other surrounding districts?
24         A.   My children attend in a neighboring
25 district, and I can tell the offering is substantially
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1 different in terms of the amount of resources that are
2 plugged into those extracurricular and in the amount
3 of offerings.
4         Q.   How -- are you generally familiar with
5 the course offerings of surrounding school districts
6 as well?
7         A.   Only as a parent.
8         Q.   Only as a parent.  So that would only be
9 with respect to your child's school district?

10         A.   Correct.
11         Q.   And how do your course offerings that
12 you're able to afford there at Sheridan compare to
13 those at the neighboring district?
14         A.   Absolutely night-and-day difference.
15 Much richer offerings.  Much more advanced coursework
16 in terms of the general school day.  My own students
17 do have access to classes that we do not offer in the
18 Sheridan High School.  And that's what I'm looking at,
19 high school offerings, comparing apples to apples.
20         Q.   How do the course offerings come into
21 play when applying for scholarships or applying to
22 college?
23         A.   I believe it would impact greatly in
24 terms of scholarships.  That when our students apply
25 for scholarships, our students typically get
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1 scholarships based upon their parents' financial need
2 and not upon the coursework or the scores that they
3 are able to garner.  So they are definitely -- when
4 competing head to head for the real academic
5 scholarships, I'm afraid our kids do have trouble
6 going head to head with some of the neighbors.
7              MR. HINOJOSA:  Your Honor, may I
8 approach?
9              THE COURT:  Yes.

10              MR. HINOJOSA:  Just a copy for you.
11              (Document tendered.)
12              THE COURT:  Thank you.
13         Q.   (BY MR. HINOJOSA)  You spoke of
14 remediation, and Trial Exhibit 173 speaks of
15 remediation as well.  I'm going to show you what's
16 been entered as Trial Exhibit 2404, and this is the
17 Colorado Commission on Higher Education 2010
18 legislative report on remediation education, submitted
19 February 4th, 2011.  And on Page 45 of this report,
20 it's titled Table 13:  Colorado Public High School
21 Graduates Assigned to Remediation in Colorado Public
22 Education.
23              And for the year 2007, can you tell me
24 the number and percentage of Sheridan High School
25 students who were assigned to remediation in at least
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1 one subject?
2         A.   83.3 percent.
3         Q.   And what was the number?
4         A.   25.
5         Q.   And in the year 2008, what was the
6 percentage?
7         A.   60 percent.
8         Q.   And what was the number there?
9         A.   15.

10         Q.   And then for the years 2009 and 2010, it
11 looked like you might not have had enough reportable
12 students; is that right?
13         A.   That's correct.
14         Q.   Let's talk a little bit about how the
15 accountability system has affected Sheridan School
16 District.  Let's talk about accreditation.  How has
17 accreditation affected your school district?
18         A.   Accreditation, when we look back,
19 Sheridan was a school that was -- in 2007, I believe,
20 Sheridan was identified as one of the schools -- one
21 of the districts in the State of Colorado that was on
22 watch, which meant that Sheridan's accreditation
23 status was in jeopardy of being taken away.  They were
24 moved off of watch -- excuse me.  They went on in
25 2006, off in 2007.  In 2008, we continued with the
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1 regular form of accreditation.  Then in 2009-10, we
2 started to move to the academic performance indicators
3 as part of our accreditation, and the Sheridan School
4 District has been identified as a turnaround district.
5         Q.   What does that mean it's been identified
6 as a turnaround district?
7         A.   It means in the complex formula around
8 all the indicators that we did not score enough points
9 to go into the next category.  I believe that it is

10 8 percent of the school districts in the State of
11 Colorado will fall into the turnaround status.  It's
12 one bit of a misnomer because you automatically drop
13 one category if your participation rates in any one of
14 our schools fall below 95 percent, so I think that is
15 what ultimately dropped us to the turnaround status.
16         Q.   All right.  I'm showing you what's been
17 entered as Plaintiff-Intervenors' Exhibit 20101.  This
18 is the district performance framework report 2010, one
19 year for the school district.  And is this the
20 accreditation rating that Sheridan last received?
21         A.   No.  We've received one since as a
22 draft, but it is the one that is official.  We've
23 received a draft for 2011.
24         Q.   And what was the draft for 2011?
25         A.   Looks identical.
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1         Q.   And so on here, with respect to the
2 performance indicators and the ratings on academic
3 achievement, how did the district get rated?
4         A.   We scored 3.8 out of 15 points, which
5 marks as does not meet.
6         Q.   And academic growth?
7         A.   18.5 out of 35, which puts us in the
8 approaching range.
9         Q.   And the academic growth gaps?

10         A.   7.9 out of 15, 52.8, which puts Sheridan
11 at approaching.
12         Q.   Postsecondary and work force readiness?
13         A.   14.6 out of 35 points, 41.7 percent, so
14 we are approaching.
15         Q.   And when you were accredited with a
16 turnaround plan, what was the turnaround plan that the
17 district created?
18         A.   Turnaround has taken on so many
19 definitions, so I want to make sure that I'm talking
20 about what you're asking, but there's a turnaround for
21 the district at the state level, and that is that we
22 have been involved in the UIP, the universal
23 improvement plan.  We were asked to come down to the
24 Department of Education and present our plan to a
25 panel of people.  So in the development of what we are
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1 planning to move the district out of turnaround
2 status, most of that is reflected in the UIP.
3         Q.   And is the district provided with any
4 additional resources?
5         A.   Not at this point.  I want to clarify.
6 As the state's distinction of turnaround.  There have
7 been no financial resources that have come our way
8 because of that.
9         Q.   And you're distinguishing it from some

10 other turnaround plan?
11         A.   Yes.  Because as a school, it initially
12 was labeled a TIG grant, a tiered intervention grant.
13 It has now moved to a school improvement grant in its
14 distinction.  We did have one school that was selected
15 for that particular grant program.
16         Q.   What school was that?
17         A.   Fort Logan Elementary.
18         Q.   And what was the source of this TIG
19 grant and SIG grant?
20         A.   My understanding, it was President
21 Obama's -- part of the stimulus recovery money.
22         Q.   And how much is that grant for?
23         A.   $796,100.
24         Q.   And how long is that grant for?
25         A.   Three years.
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1         Q.   And how is the district utilizing those
2 additional monies?
3         A.   We are looking at a four-pillared
4 approach with that money.  The first is we're looking
5 at the culture and climate of the building in terms of
6 looking at classroom management, instituting PBIS.
7 The next is instructional quality and looking at
8 providing a large amount of training and assistance
9 for our teachers in the development of instructional

10 strategies, in the development of being able to use
11 data to inform instruction.  The next is the
12 leadership.  We have put in principals.  We've offered
13 up principals incentive.  We've offered a tremendous
14 learning package for leadership.
15              And the third -- excuse me, the fourth,
16 which is the highest amount of dollars, is the amount
17 of money that we have put into an expanded day.  So
18 students at Fort Logan on Tuesday, Wednesday, Thursday
19 go to school until 5 o'clock, where they are offered
20 an expanded learning opportunity.
21         Q.   And is the district able to utilize
22 those resources for its other schools?
23         A.   Only in what we can leverage within the
24 rules.  For instance, if we were to have a leadership
25 training for the principal of Fort Logan, the state
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1 has told us it doesn't make any sense to just have one
2 person sitting in there for a trainer to teach.
3 "Invite your principals.  Invite your assistant
4 principals so they can sit in and be a part of it."
5 So only as we can leverage those dollars in that way
6 within the Title guidelines are we allowed to.  The
7 direct flow of money to any of those buildings, we
8 cannot do that.
9         Q.   And what is -- what are the boundaries

10 for using the grants?  I mean, are there any
11 restrictions -- any specific restrictions aside from
12 having to be targeted to Fort Logan?
13         A.   Yeah, there are.  Those restrictions,
14 the plan has to be done and completed.  There are very
15 specific ways that the plan has to be accomplished.
16 There are also very, very specific guidelines about
17 how many teachers you are allowed to keep on board.
18 You had to agree to change the principal of that
19 building if you selected -- there are four quadrants
20 of the turnaround.  We selected transition.  That came
21 with some pretty stiff rules with how business had to
22 be accomplished.
23              Then, my understanding is the department
24 team of leaders went through our grant application
25 with a fine-tooth comb and would go back and say, "Not
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1 fundable.  This is not going to work.  This is not
2 allowable.  This needs to be rewritten."  Then we have
3 to kind of tailor our plan to meet what the department
4 would allow.
5         Q.   So ultimately, did the plan have to be
6 approved by the department?
7         A.   Yes.
8         Q.   And what sort of resources has the
9 district had to use internally to develop the plan?

10         A.   What sort of resources have we brought
11 in to implement the plan?
12         Q.   Yes, personnel.
13         A.   Personnel, we have been able to hire a
14 turnaround specialist to help us really keep on track.
15 We have been able to incentivize the principal.  We
16 think we have a high-caliber principal now in that
17 position that hopefully we will be able to retain in
18 that director.  We've been able to purchase a data
19 system called Data Director that has been -- we think
20 has been very successful.  It combines an assessment
21 development piece with a data management system, which
22 is nice, rather than having those two things separate.
23 We have offered our kids in Sheridan and at Fort Logan
24 opportunities that they would never have been able to
25 experience because of their socioeconomic background
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1 in art, music, drama, dance, drumming, karate, which
2 is the most popular.
3              At the same time, we are able to offer a
4 whole series of interventions that we could not have
5 offered to students in hopes of giving them a chance
6 to catch up.  And one of our biggest ones is we have
7 been able to purchase a Sangari science program, which
8 is a very hands-on, interactive program that our
9 students can take advantage of as part of their

10 expanded day.  So it has served us well.
11         Q.   And each of these expenses, either
12 directly or indirectly, has been approved by the
13 department by its approval of the plan; is that
14 correct?
15         A.   Every expense has to be approved by the
16 department.
17         Q.   What sort of effects do you think Senate
18 Bill 191 will have on the district?
19         A.   It will be very mixed.
20         Q.   In what way?
21         A.   It's going to be interesting trying to
22 implement 191 with all the different twists and turns
23 without much, if any, financial support.  So that's
24 going to be interesting.
25              I think it does have some pieces of
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1 Senate Bill 191 which are going to be able to at least
2 initially help us staff more appropriately and meet
3 our goal of putting the best teachers we can possibly
4 get in front of our students.
5         Q.   Does the district have any challenges
6 with recruiting and retaining teachers?
7         A.   We do.  I can say that it is a little
8 bit less now given the economy and the number of
9 teachers in this downturn that are being pushed out

10 into the market.  That has helped a little bit, but a
11 couple of our challenges around recruiting and
12 retention of teachers is we did have a number of our
13 teachers leave to a neighboring district, and those
14 teachers were all endorsed in ESL.  So we have a real
15 shortage of endorsed ESL teachers, which has created a
16 huge, a huge issue for us.
17              Another issue that we have -- it has
18 been distressing, but what we have found over time,
19 given the fact we're the smallest, we pay a little bit
20 less in terms of salary for our teachers.  I believe
21 we're 16th in the state as we look at reports in terms
22 of payment for our teachers.  So we --
23         Q.   16 th from the bottom?
24         A.   16th from the top.
25         Q.   As in --
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1         A.   As in 16th, but the 16 we're trying to
2 compete with for teachers all touch us.  So in the
3 metro area, we are at the bottom in terms of pay for
4 teachers.
5              So what Sheridan has been used for --
6 it's hard, but a lot of times we'll be a placeholder.
7 It might be a placeholder for a day, and it might be a
8 placeholder for a year, but the number of teachers
9 that have accepted positions with us, signed

10 contracts, and bailed on us at the last minute because
11 they got a higher-paying job in neighboring
12 communities, it's alarming.
13              So instead of looking for a teacher on
14 the 15th of June, we're looking for a teacher on the
15 15th of August.  So that is really one of the things
16 around recruitment and retention that has caused an
17 issue for us.
18              We also have a difficult time recruiting
19 in special ed, and we are having a very, very hard
20 time -- in fact, right now, for a district of 1651,
21 when I drove away from the district, we have a .6
22 psychologist.  That's all we can find.  We've offered
23 that position to two different people.  We've been
24 turned down.  They've taken higher salaries in
25 neighboring districts.
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1         Q.   What concerns does that bring to you as
2 the superintendent of Sheridan Schools?
3         A.   Well, given the inordinate amount of
4 mental health issues that we have with our children,
5 that is one of our professionals that we count on for
6 guidance in all sorts of ways; to work directly with
7 the students, but also to work with the teachers and
8 to work with the families to help mitigate some of
9 these emotional and some of these mental health issues

10 the best that we can.  That's our professional in the
11 building that has the most knowledge about those
12 health issues, and that position -- right now, it's
13 vacant.  So we are really concerned about what we're
14 going to do.
15              We also in our elementary schools, we
16 have not traditionally staffed with counselors, so we
17 have been able to try to scrape enough dollars to put
18 a counselor in one of the elementaries to try to fill
19 the gap for these absences of psychologists.
20         Q.   And have you had to reduce the number of
21 psychologists that serve the district?
22         A.   Yes.  We have reduced now from four
23 psychologists that serve the district to .6.
24         Q.   Why did you reduce the number of
25 psychologists?
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1         A.   We funded those positions out of
2 stimulus dollars, out of ARRA dollars, and those
3 monies are gone; and we have not been able to find the
4 resources within the general fund to go back in and
5 staff those positions in the long term.
6         Q.   Do you know what ARRA stands for?
7         A.   American Recovery, another R, Act.
8         Q.   And Reinvestment Act?
9         A.   And Reinvestment Act.  Thank you.

10         Q.   I couldn't remember the first two words,
11 so I'm glad you remembered those.
12              Now, Fort Logan has had how many
13 principals in the last twelve or fifteen years?
14         A.   I believe we've hired the twelfth
15 principal in the last thirteen years.
16         Q.   And how does -- the stability of the
17 principal, how might that affect student learning?
18         A.   It's huge.  The stability in that
19 leadership position is so important and so crucial to
20 the success of those students and getting some
21 momentum going.  The culture and the climate -- Fort
22 Logan has wonderful teachers there, but they're very
23 exhausted from adapting to a new leader each year.
24 That exhaustion carries over to everything they do.
25 They're a resilient staff, but they're a little beat
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1 up.
2         Q.   Why does the district continue to hire
3 different principals?
4         A.   Some of the principals have left to
5 pursue other options, more money.  Some, it's been the
6 district's choice that they should seek other
7 employment.  So it's a multitude of reasons.
8         Q.   And what are some of the reasons?
9 Without naming any specific principals' names or

10 getting into those kinds of privileged communications,
11 what are some of the reasons why the district might
12 have decided not to continue with its principal?
13         A.   There are a couple of reasons.  The
14 first one that comes to -- just absolutely comes to
15 the forefront is in this day and age with a school
16 that has the academic achievement levels that Fort
17 Logan has, you need a true instructional leader that
18 understands every aspect of instruction.
19              The second thing that you really need in
20 terms of a principal is they have to be ready to be
21 that instructional leader and that building manager
22 from day one.  We don't have two and three years to
23 groom someone and bring them along in that particular
24 position.
25              Other issues that have been known -- and
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1 I'm speaking over a broad length of time because I
2 certainly don't want to identify any people, but there
3 has been a relationship issue with the staff, that the
4 staff just hasn't been very accepting of maybe the
5 ideas and some of the innovations that they are
6 bringing.  So it ends with a principal in a position
7 of trying to push instead of a position of trying to
8 lead.
9         Q.   And what challenges has Senate Bill 191

10 brought to the district with respect to principals?
11         A.   I am probably more concerned about
12 Senate Bill 191 and the pressure and the situation
13 that it is setting up for principals.  I'm every bit
14 as concerned about that as I am about the teachers.
15 One, our principal wages are considerably lower than
16 our neighboring districts.  So any one of our
17 principals that becomes skilled at Senate Bill 191 is
18 easily going to be able to step 20 blocks either
19 direction and be able to pick up a much higher salary.
20 So we could -- with Senate Bill 191 and the success of
21 the principals, we could be success to our own
22 detriment.  So that's one of the considerations.
23              I know that if one of our principals was
24 to leave and go 20 blocks to the south, she would --
25 I'm doing the quick math here -- she would make
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1 $47,000 more than she's making in our district.  So
2 that's considerable.  So we worry about keeping this
3 up.  It's an inordinate amount of learning and
4 training, getting documents in place; that while we're
5 expecting a principal to give high, high-quality
6 instructional feedback, be the instructional leader of
7 the building, they're also going to have a whole
8 system to learn and be trained on.
9              MR. HINOJOSA:  Your Honor, I'm at good

10 stopping point if the Court would like to take a
11 break.
12              THE COURT:  All right.  We'll go ahead
13 and take a break.  We'll take a 15-minute break until
14 10:20 -- 10:25.  Is that okay?
15              THE COURT REPORTER:  That's fine.  Thank
16 you.
17              (Recess taken, 10:03 a.m. to 10:28 a.m.)
18              THE COURT:  We'll go back on the record
19 in 05CV4794.  Thank you.
20              MR. HINOJOSA:  Thank you.
21         Q.   (BY MR. HINOJOSA)  Mr. Clough, you
22 testified earlier that roughly about 40 percent of
23 your kids were identified as ELLs; is that right?
24         A.   I believe it's a little bit higher than
25 that, but 40 would be on the low end.
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1         Q.   On average, your students are enrolled
2 in the ELL program for about five or six years; is
3 that right?
4         A.   That's correct.
5         Q.   For how many years do you receive ELPA
6 funding?
7         A.   My understanding is two years of
8 funding.
9         Q.   So for a student that is identified as

10 ELL, you'll receive funding for only two years; is
11 that right?
12         A.   Correct.
13         Q.   I'm showing you what's entered as
14 Exhibit 46.  Exhibit 46 is from the Colorado
15 Department of Education.  It's the 2011 English
16 Language Proficiency Act program.  Are you familiar
17 with this document?
18         A.   I am.
19         Q.   And for the total A/B students that are
20 in Sheridan, how many of them receive ELPA funding?
21         A.   122.
22         Q.   And how many C students?
23         A.   57.
24         Q.   And how many students -- was that all
25 together?

3592

1         A.   179.
2         Q.   And how does the number of 179 compare
3 to the number of ELL students overall in the district?
4         A.   Well, 179 to -- we estimate our internal
5 population at 1753.  So doing some quick math, it
6 looks like maybe 20 to 25 percent.
7         Q.   I think you said about 1753.  I'm just
8 talking about how does the number of students that are
9 funded by the state under ELPA compare to the number

10 of ELL students?
11         A.   I apologize.  Let me correct.  It's 179
12 or 178 -- I can't quite read that number -- to 700 --
13 approximately 753 students that we have on the record.
14 So I think that would be around 25 percent -- no,
15 maybe a little bit lower.
16         Q.   And the total ELPA allocation was how
17 much?
18         A.   61,424.
19         Q.   And do you receive these ELPA funds from
20 the state prior to the beginning of the school year?
21         A.   I don't believe so.  I think it is later
22 in the school year, and to the best of my knowledge, I
23 think it's around January that we receive the funds
24 for these.
25         Q.   And how does that affect your ability to
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1 budget for the ELL program?
2         A.   It makes it difficult to budget, but in
3 reality to the amount of money that is expended to try
4 to help our ELA students, $61,000 in terms of
5 budgeting, you know, I guess we look at it it's a
6 payment and it helps a little bit, but it really isn't
7 that much money to worry about as part of the budget.
8         Q.   Can you think of any rational reason why
9 the State would withhold this money until midyear?

10         A.   I can't.
11         Q.   Can you think of any rational reason why
12 the State would limit ELPA funding to only two years?
13         A.   I can't.
14         Q.   And what would, for example, $61,000 pay
15 for with respect to additional expenses that come from
16 serving ELL students?
17         A.   $61,000 will not pay for the director of
18 our program if we look at it in terms of that.  It
19 would only pay a portion of her salary and benefits.
20 So that is one perspective on it.  And that money is
21 gone.  So if we just looked at paying the rest of her
22 salary out of the general fund, we would have every
23 expense for our English language learner s.  Every
24 expense has to be on top of that particular amount of
25 money.
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1         Q.   And what does your director do with
2 respect to the ELL students?  How does she serve those
3 students?
4         A.   She serves those students mainly through
5 the training of teachers.  She's relatively new to the
6 district.  She does training.  She does classroom
7 observations.  She works with the teachers on
8 implementing the standards.  She helps set up the
9 English language learner classrooms, the newcomer

10 classrooms that exist within our schools.  She is
11 responsible for all the CELA testing, the
12 organization, and seeing that the CELA testing is
13 administered as need be.  She serves on the leadership
14 team, so she works with the principals and keeps in
15 touch with the meetings.  She's doing individual
16 teacher training around understanding the CELA data
17 and understanding what happens when we are not as
18 successful as we would like to be on moving these kids
19 through the standards and having students be
20 successful.  She monitors the AMAOs and keeps me
21 informed on their progress on AMAO 1's and 2's and
22 looking at our progress through the district.
23              She also works with the community on
24 helping us -- helping us be more culturally sensitive
25 to what is going on in the greater community.  She
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1 meets often with Hispanic parent groups and visits
2 with them about their concerns and what is happening
3 in the district.
4         Q.   Are any of those duties that she
5 performs unnecessary?
6         A.   It's really the tip of the iceberg.  So
7 she's busy.  We would like to add more, but she's
8 about at capacity for one person.
9         Q.   You mentioned newcomer classes.  What

10 are those?
11         A.   Newcomer classes are -- teachers are
12 designated in the schools, and we for two hours a day
13 do try to have sections of classes that are devoted to
14 newcomers and those that are -- have very, very
15 limited English or no English at all.  And we work
16 very hard to accelerate the teaching of language in
17 the newcomer classes along with basic survival skills.
18 And so that is what our newcomer classes try to
19 accomplish.
20         Q.   And just for the record, what is a
21 newcomer?
22         A.   A newcomer is someone who is new to
23 Sheridan and most likely new to the country and has
24 little or no English background.
25         Q.   You mentioned that those students are
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1 kind of pulled apart from the rest of the students for
2 part of the day.  For the rest of the day, are they
3 integrated with the rest of the students?
4         A.   That's correct.
5         Q.   And what challenges does that bring to
6 the teacher educating those students and her general
7 population?
8         A.   It brings a multitude of challenges, to
9 have students that are in your class that you're

10 working very hard to keep engaged in the content when
11 you have a classroom full of 30 other students.  So it
12 does present some challenges.  We have a phenomenon
13 that is tough, and more than I ever am comfortable
14 with, our newcomers disappear.  They just quit coming.
15 I think they grow increasingly frustrated over time of
16 not being able to understand the content.  I think
17 many times they don't understand the language.
18 Sometimes I don't think they understand the school
19 culture.  It's so different from what they come from.
20              So the high school principal and the
21 middle school principal are making a real effort
22 around doing a better job of trying to include
23 students who come from another country, who don't
24 understand the language, and really working with them,
25 that it's an environment where they can feel safe and
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1 comfortable and feel that they're learning.
2         Q.   How would additional resources help
3 serve those students?
4         A.   Well, I believe that two hours a day for
5 a newcomer is absolutely minimal.  Because of the
6 resource -- the resources not being there, that
7 newcomer teacher then has to go on and teach LEPs, for
8 instance, and continue their programs.  So if we had
9 more resources, we could have more teachers.  I would

10 love to be able to staff full-time newcomer centers in
11 our schools -- in each one of our schools, where
12 children could be on a fast track for four or five
13 hours a day, where they actually could be working on
14 the language, they could be in a group of people who
15 are kind of in the same boat, and accelerate the
16 learning with a small group of students and their
17 teacher.
18         Q.   You mentioned one of the expenses that
19 the district entails (sic) with respect to ELL
20 expenses is the salary for your ELL director.  What
21 other expenses does the district have for the ELL
22 program?
23         A.   We have expenses around teacher
24 training, which is pretty extensive.  We have, of
25 course, some of the staffing, the staffing of our ESL
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1 classes and the staffing of our newcomers.  So those
2 take the largest bite.
3              Purchase of materials.  We have
4 purchased Rosetta Stone in an effort to kind of negate
5 the effect of staffing, and we're allowing students or
6 giving students opportunity to work on Rosetta Stone,
7 both English students who want to learn Spanish and
8 predominantly Spanish students who want to learn
9 English.  I just talk about Spanish -- in our

10 district, we've added our eleventh language.  Spanish
11 comes with a particular set of challenges.  Swahili
12 comes with a new set of challenges for us.  We do at
13 least have the ability of paraprofessionals that can
14 translate for our Spanish-speaking parents.  Swahili
15 is a little bit of a challenge in terms of maintaining
16 contact, in terms of helping our children, you know,
17 from the African continent, you know, learn those
18 basic survival skills.
19         Q.   Let's talk about the performance of ELL
20 students in the district.  I show you what's been
21 marked and entered as 20128.  And would you agree --
22 how would you describe the performance of the ELL
23 students just generally?
24         A.   Generally, it looks to be about
25 20 percent under the performance of non-ELL students
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1 in our district.
2         Q.   Now, if we look at the third-grade
3 performance on the math 2010 CSAP, the red line is the
4 non-English language learners and the light blue line
5 is the LEP students in the district.  The blue line, I
6 won't ask any questions about that, but that's the NEP
7 state average scores.
8              What percentage of your students met the
9 proficiency standard for the math 2010 test?  Can you

10 read that?
11         A.   Can you repeat the question, please?
12         Q.   Yes.  For the non-ELL students -- sorry.
13 It was a bad question.  For the non-ELL students, what
14 percentage of students met the proficiency standard in
15 the third-grade math class?
16         A.   63.
17         Q.   And what percentage were the ELL
18 students?
19         A.   65.
20         Q.   And can you explain why that difference
21 might have occurred?
22         A.   I think one of the reasons that we have
23 discovered in looking at this data is that when the
24 reading is more at an elementary level -- and I mean
25 that in terms of the standards -- in third grade, they
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1 are still at the reading to learn (sic) of the
2 assessment of CSAP, and our students tend to do
3 better, but you can see an absolute dramatic drop.  So
4 as the material starts to get more difficult and more
5 challenging, especially around the concept of instead
6 of the learning-to-read aspect, we're now at the
7 reading to learn, I believe we really see these
8 language skills -- really it begins to show its
9 impact.  It is more challenging for students who --

10 English is their second language; it's more
11 challenging.  They need more help and more time if
12 they're going to be successful.
13              So we see this not only in our
14 population.  We begin to see it also with our English
15 language students, but we also begin to see the effect
16 of poverty, and we can see that fall off in the fourth
17 grade.  We see another cliff, and that's in the
18 seventh grade, where I believe the CSAP steps up
19 exponentially in terms of difficulty, and then you
20 begin to see the gaps in achievement start to widen.
21         Q.   Is it your testimony that these students
22 are unable to achieve these standards set by the
23 State?  Even with the proper education, that they
24 would still not be able to achieve?
25         A.   No, that's not my testimony.
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1         Q.   What is your opinion with respect to --
2         A.   My opinion is that given what needs to
3 happen with these students in terms of the time,
4 intensity, and instruction, these students can keep
5 up, but it takes -- it takes more.  It takes more in
6 each one of those areas.  It takes more time.  It
7 takes more instruction.  The quality of that
8 instruction has to remain high, and these children can
9 achieve at the same level as students who do not come

10 in as second language learners.
11         Q.   And how does the amount of resources,
12 the dollars that the district has access to, how does
13 that affect the educational programs that the district
14 is able to offer to ELL students?
15         A.   Well, if I could take one of those
16 aspects around time, the amount of time that our
17 English language learners receive in terms of
18 instruction is equal to those that do not come with
19 English as their second language.  So that is one that
20 I wish we could address, and that is -- we do have
21 summer school.  It just simply is not enough.
22              What we see from our English language
23 learners and we also see it from children that come
24 from high poverty is that the summer losses are
25 tremendous.  They are huge.  We can show in our data
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1 that we do not get students back to where they left
2 off when they left the district in May -- we work
3 until the 1st of November to get students back to
4 where their data matches where they left in May.  So
5 we lose a quarter of instruction that if we could keep
6 going in terms of time, we could -- if we could even
7 keep those -- if they didn't even gain one inch over
8 the summer, we could take off in August where we are
9 right now, and take those kids enrolled, we could get

10 a full year's worth of growth.
11         Q.   Does the district offer summer school?
12         A.   We do.  We are able to.  We've been
13 fortunate enough to secure some grants for summer
14 school and have been able to offer some summer school
15 programs with soft money.
16         Q.   What are the limitations?
17         A.   The limitations are on the number of
18 students that we can serve.  Of the 1651 students, we
19 served -- districtwide, we were able to serve 393.  So
20 if we look at our data of how many kids are in need of
21 that program, we cannot serve all the children that
22 are in need of that program.  So we have to make some
23 very difficult choices.  Do we go after tier 2, those
24 students that are partially proficient and just
25 missing the mark with the hope of moving them up into
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1 the proficient category?  Or do we go after our most
2 needy tier 1 students and try to elevate them and get
3 them up into a tier 2 status?  So those decisions have
4 to be made because of resources and staffing, and it
5 is also important in the summer to keep class sizes
6 relatively small.
7         Q.   You mentioned soft money.  What's the
8 source of the soft money?
9         A.   I refer to soft money as money that

10 we're able to obtain on grants with no promise of
11 funding in the coming year.  In fact, some of it is
12 very soft because occasionally we will be granted
13 something and maybe a portion of it gets pulled back.
14 So it's money you cannot count on.
15         Q.   And even with that soft money that you
16 receive, how does the level of amount -- how does the
17 amount of that soft money affect the quality of the
18 summer school programs that you're able to offer?
19         A.   Well, the more soft money we can gain in
20 terms of just dollars, of course, the longer amount of
21 time we're able to serve because the largest expense
22 around summer school is around staffing.  It's great.
23 Staffing and transportation are the two costs.  So the
24 more soft money we can gain, the more teachers we can
25 hire and the more students we can serve.
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1              We are also and have been limited
2 because of construction, because of closing down --
3 having to close facilities to try to catch our
4 facilities up a bit.  We don't have all the facilities
5 available to us for summer school.
6         Q.   Looking back at Exhibit 20128, it looks
7 like the last reported data here for the district's
8 LEP students was the eighth grade?
9         A.   I would venture a guess on that.  I

10 would venture that that's probably fallen off the
11 charts.  I wouldn't -- I would need to check, but I
12 don't think we probably had any English language
13 students in grades 9 and 10 math that scored
14 proficient.  So that probably would have been a zero.
15         Q.   In grades 9 and 10, it looks like you
16 did not have at least enough reportable data for CSAP
17 purposes.  But in the eighth grade -- I guess I'll
18 help you out a little bit because I can read it a
19 little better.  It looks like it's 4 percent from the
20 6 percent NEP state rate; is that right?
21         A.   That would be correct.
22         Q.   And then what percentage of your
23 non-English language learners met the CSAP math test
24 score?
25         A.   22 percent.

3605

1         Q.   And looking back, you know, even at the
2 third grade where you had one out of three students
3 failing to meet the minimum CSAP math test score and
4 then looking across grade levels, what is your opinion
5 overall of the performance of the non-ELL students?
6         A.   It's certainly lower than I wish.
7         Q.   I'm going to lay the 2010 CSAP reading
8 test, and this is Exhibit 20129.  Make us all dizzy.
9              And what percentage of the non-ELL

10 students in the district met the standard for the
11 third grade?
12         A.   58 percent.
13         Q.   And how about for the district's LEP
14 students?
15         A.   51 percent.
16         Q.   And 51 percent, if you look across the
17 grade levels through the reportable data for the LEP
18 students, that was the highest percentage of students
19 that met the minimum standards; is that correct?
20         A.   That is correct.
21         Q.   And with respect to your non-ELL
22 students, what was the highest percentage and the
23 grade level that students met the standard?
24         A.   Sixth grade at 61 percent.
25         Q.   Going across to the eighth grade again,

3606

1 what percentage of your LEP students met the minimum
2 CSAP reading standard?
3         A.   12 percent.
4         Q.   And how about for the non-ELL students?
5         A.   52 percent.
6         Q.   Now, looking at Exhibit 20130, this is
7 the CSAP science, math -- I mean the science 2010
8 test.  And what percentage of your non-ELL students
9 met the standard in the fifth grade?

10         A.   21 percent.
11         Q.   And how about in the eighth grade?
12         A.   21 percent.
13         Q.   And the tenth grade?
14         A.   23 percent.
15         Q.   And for the LEP students, once again, it
16 looks like you only have reportable data from fifth
17 and eighth grade, but respectively, what were the
18 performance rates that met the standards for those
19 grade levels?
20         A.   4 percent for grade 5 and 4 percent for
21 grade 8.
22         Q.   What challenges does the district face
23 with respect to science and the increasing rigor under
24 the model content standards?
25         A.   The challenges is the standards are
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1 certainly going to ratchet up in terms of difficulty
2 and the rigor at which we're going to have to approach
3 those standards.  So something that you face as a
4 decision in a district that is impacted by tremendous
5 needs from students is where science fits in the
6 curriculum.
7              So students that are behind in terms of
8 reading need exposure to the reading core, the regular
9 standards that are taught, but in addition, that you

10 need access to being taught how to read, the actual
11 process of decoding.  And it is recommended for a tier
12 1 reader -- the program that we use is Wilson, as a
13 program to go in and teach reading, the actual art of
14 decoding to students, and that is a 90-minute block.
15              So by the time you take time for the
16 reading instruction, the reading intervention, the
17 writing, the math, the math intervention, it has
18 squeezed out the time in the day for science.  That's
19 why we were so blessed to have the resources that came
20 in as part of our extended learning opportunity at
21 Fort Logan where we could put a science program in our
22 expanded day.
23              So that is one of the challenges, is
24 just making use of that time.  Where do you put time
25 for science instruction?
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1         Q.   How does the lack of resources in the
2 district affect its ability to offer practical
3 experiences in science?
4         A.   One of the things that -- if we had the
5 resources, we could also in terms of being able to
6 place science classes in our elementary with staff
7 where we could find the time.  We could also look at
8 the expanded opportunity collectively across the
9 grades in the elementary and find some time for

10 science.
11              Also, one of the things with science is
12 we are finding with the Sangari science, with the
13 hands-on, it is also a very expensive program to
14 operate.  So the Sangari bill is $21,000 per school
15 just for the workbooks and for the supplies that come
16 to allow to have -- to have the supplies for each
17 child to work with.  And so some of those resources
18 kind of get pushed out of the way when they're not
19 available, and science tends to be one that gets
20 pushed out.
21         Q.   Let's look at writing now.  This is
22 Exhibit 20131.  And what percentage of your non-ELL
23 students met the standard in the third-grade writing
24 test in 2010?
25         A.   38 percent.
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1         Q.   For the non-ELL students, it would be --
2         A.   40.
3         Q.   And what was the highest percentage of
4 your students in -- the non-ELL students to reach the
5 minimum standard and what grade was that?
6         A.   Sixth grade.
7         Q.   And what percentage was that?
8         A.   41 percent.
9         Q.   And for the ELL students, it looks like

10 the third grade at 38 percent was the highest across
11 grade levels; is that correct?
12         A.   Yes.
13         Q.   And what percentage met -- of your LEP
14 students met the writing standards in grade 8?
15         A.   4 percent.
16         Q.   And these writing tests, how are they
17 graded?
18         A.   The CSAP writing, how is it graded?
19         Q.   Yes.
20         A.   It's graded in Indianapolis, and it's
21 graded by scorers that are hired by, I believe,
22 McGraw-Hill; and they are graded on a rubric.
23         Q.   Looking now at Exhibit 20124 -- well,
24 let's first talk about low-income students.  I think
25 earlier you said there was approximately 90 percent of
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1 students identified on the free and reduced price
2 lunch program?
3         A.   That would be 90 percent in the
4 elementaries.
5         Q.   Okay.  If you'd look at Plaintiff-
6 Intervenors' Exhibit 2014.  I think we need to
7 renumber this.  This might be 146 -- 20146.  This is a
8 Colorado Department of Education fall 2010 K through
9 12 free and reduced lunch eligibility by district and

10 county.  Are you familiar with this document?
11         A.   I am.
12         Q.   Do you recognize this as a true copy of
13 the Colorado Department of Education fall 2010 K
14 through 12 free and reduced lunch?
15         A.   I do.
16              MR. HINOJOSA:  Your Honor, we offer
17 Exhibit 20146 into the record.
18              MS. WESTON:  No objection.
19              THE COURT:  20146 will be admitted.
20              (Exhibit 20146 was received in
21 evidence.)
22         Q.   (BY MR. HINOJOSA)  And when it speaks of
23 the number of reduced students in Sheridan, how many
24 students is (sic) identified here?
25         A.   84.
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1         Q.   And what percentage of your students are
2 identified in the reduced price lunch program?
3         A.   5.64 percent.
4         Q.   Those 84 students, you don't receive at
5 risk funding for those students; is that correct?
6         A.   That's my understanding, yes.
7         Q.   Are you aware of any specific learning
8 differences between students on the reduced price
9 lunch program and the free lunch program?

10         A.   I do (sic) not.
11         Q.   Can you think of any rational reason why
12 the state would not include students on the reduced
13 price lunch program for the proxy of at risk funding?
14 Can you think of any rational reason why the state
15 would exclude students from the proxy for at risk
16 funding, they would exclude students on the reduced
17 price lunch program?
18         A.   I can think of none.
19         Q.   Looking at Exhibit 20124, which is the
20 CSAP math free and reduced price lunch versus non-free
21 and reduced price lunch for 2010, we only have two
22 reportables here.  Your district did not have enough
23 data from the -- for each grade level for the reduced
24 price lunch program or for its non-free and reduced
25 price lunch program.  Does that sound consistent with
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1 the numbers that you're aware of in the district?
2         A.   Yes.
3         Q.   Given that the State holds all children
4 to the same standards, is it appropriate to compare
5 your free lunch students to the non-free and reduced
6 price lunch for the state?
7         A.   Yes.
8         Q.   Looking at the third grade, what
9 percentage of students from the non-free and reduced

10 price lunch across the state met the standard?
11         A.   82 percent.
12         Q.   And how about for your students on the
13 free lunch program, the third grade that met the
14 standard?
15         A.   51 percent.
16         Q.   And was 51 percent the highest for your
17 non-free and reduced price lunch across grade levels?
18         A.   Yes.
19         Q.   And what percentage of your students met
20 the minimum CSAP math standard in the tenth grade from
21 the free lunch program?
22         A.   8 percent.
23         Q.   Exhibit 20125, this is the 2010 CSAP
24 reading test comparing non-free and reduced price
25 lunch with the state average versus your district's
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1 free lunch program.  And what percent met the reading
2 standard for the non-free and reduced price lunch for
3 the state?
4         A.   82 percent.
5         Q.   And across the state, what was the
6 lowest percentage for the non-free and reduced price
7 lunch?
8         A.   75 percent.
9         Q.   And for the free lunch program, what

10 percentage of students met the standard on the
11 third-grade reading test?
12         A.   43 percent.
13         Q.   And what was the highest percentage of
14 students meeting the minimum reading standard and the
15 grade level?
16         A.   Fifth grade at 49 percent.
17         Q.   On the tenth grade, what percentage of
18 your students on the free lunch program met the
19 minimum standard in reading?
20         A.   38 percent.
21         Q.   Exhibit 20126, this is the 2010 CSAP
22 science free lunch for the district versus the state
23 average on the non-free and reduced price lunch.  What
24 percentage of students from the state non-free and
25 reduced price lunch met the standard across each of
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1 the fifth, eighth, and tenth-grade levels?
2         A.   62 percent at grade 5, 61 percent at
3 grade 8, and 57 percent at grade 10.
4         Q.   And how about for the students in the
5 free lunch program for each grade?
6         A.   16 percent at grade 5, 24 percent at
7 grade 8, and 16 percent at grade 10.
8         Q.   Looking at Exhibit 20127, this is a 2010
9 CSAP writing test comparing the state non-free and

10 reduced price lunch versus the free lunch.  And what
11 percentage of the students met the third-grade writing
12 standard on the state non-free and reduced price
13 lunch?
14         A.   63 percent.
15         Q.   And what was the highest percentages
16 that they met the standard?
17         A.   The highest was 71 in grades 5 and 7.
18         Q.   And what percentage met the standard in
19 the tenth grade?
20         A.   15 percent.
21         Q.   That was 15 percent for your free lunch
22 program?
23         A.   Free lunch program.  And 57 percent for
24 our non-free and reduced.
25         Q.   The state non-free and reduced price
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1 lunch?
2         A.   Or the state.
3         Q.   And what percentage of your students met
4 the minimum standard on the 2010 writing test in the
5 third grade?
6         A.   30 percent.
7         Q.   What was the highest percentage of your
8 students on the free lunch program that met the
9 standard across grade levels?

10         A.   34 percent in grade 6.
11         Q.   Looking now at Exhibit 20132, graduation
12 rates for Sheridan by language.  I'm not sure if you
13 can read this, but for 2008, what percentage of your
14 LEP students graduated from Sheridan?
15         A.   56 percent.
16         Q.   And in 2009?
17         A.   67 percent.
18         Q.   And in 2010?
19         A.   I believe that says 37 or 31.
20         Q.   31 percent.
21         A.   31 percent.
22         Q.   And in 2008, it looks like your total
23 graduation rates were at 62 percent; is that correct?
24 That's the total graduation rate?
25         A.   Yes, but I think there needs to be some
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1 explanation of how that is calculated.
2         Q.   Sure.  Go ahead.
3         A.   With the graduation rate, Sheridan has a
4 program called the 21st century program, whereas many
5 people might remember it as the fifth-year program
6 that existed across the state.  Sheridan in 2006-2007
7 bid a challenge to the State Board of Education that
8 they believed their fifth-year program should be
9 allowed to stay in, and what the State said is they

10 would not fight Sheridan's ability to keep a
11 fifth-year program for their seniors.
12              So students at Sheridan go on to ACC or
13 Metro State for their fifth year of school, and those
14 students are counted in these calculations as
15 nongraduates.
16         Q.   So they didn't actually graduate?
17         A.   They didn't actually graduate.  They
18 didn't actually graduate because if they accept their
19 diploma, they are ineligible for that paid year of
20 college.  So it's a little different how Sheridan's
21 graduation rate is figured.
22         Q.   Are you aware that the State is drafting
23 a standard for graduation rates across -- to measure
24 graduation rates across school districts in Colorado?
25         A.   Would you repeat the question, please?
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1         Q.   Yes.  Are you aware whether the State is
2 making efforts to adopt a consistent definition for
3 graduation rates across the districts?
4         A.   Yes, I am aware of that.
5         Q.   Do you know how your graduation rates
6 might be affected if their graduation rate is applied
7 to Sheridan?
8         A.   I know that Sheridan's graduation rate
9 was going to be so negatively impacted by the new

10 calculations that I received a call and was asked to
11 come down and talk to CDE about our graduation rate,
12 which is going to go from the 80 percent range that
13 you see there -- the next graduation rate will be in
14 the low 30s.
15         Q.   Looking at graduation rates by
16 economic -- economic background of the students.  This
17 is Exhibit 20132 also.  What percentage of your
18 economically disadvantaged students met the --
19 graduated in 2008?
20         A.   62 percent.
21         Q.   And in 2009?
22         A.   72 percent -- or 73 percent.
23         Q.   And how about 2010?  Can you read that?
24         A.   36 percent.
25         Q.   That's right.  Good eyes.  And do these
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1 percentages also -- these rates, do they also reflect
2 the calculation as you've described here with the
3 fifth-year students?
4         A.   I believe that they do.
5         Q.   Now, low-income students, they're held
6 to meeting the same standards as all other Colorado
7 public school students; is that correct?
8         A.   That is correct.
9         Q.   Do you have any opinion whether or not

10 you receive sufficient resources to meet the
11 educational needs of these children?
12         A.   I do not believe we are.
13         Q.   Do you believe that these children could
14 achieve the standards that have been put in place by
15 the State, including mastery of the knowledge and
16 skills that are reflected in the postsecondary and
17 work force readiness definition?
18         A.   I do.
19         Q.   Let's talk a little bit about your pre-K
20 program.  Describe your pre-K program.
21         A.   Sure.  Our pre-K program is a blended
22 program of approximately 169 students.  It's blended
23 with Head Start funds and Colorado Preschool Project
24 dollars.  It is full-day for each of the students.
25 We've been able to be able to adapt our programs and
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1 our resources to offer each of the students a full-day
2 program, and there is one side of the Head Start
3 program that is actually a 12-hour, 6-to-6 program.
4         Q.   And where do you get those additional
5 dollars to fund the full-day program?
6         A.   The additional dollars are from the Head
7 Start and the CPP.  We are allowed to take our
8 slots -- I believe it's 96 -- approximately 96
9 slots -- and we are able to double-slot our students.

10 So we serve 48 children with 96 slots.
11         Q.   Do you have a waiting list?
12         A.   We do.  We maintain a waiting list for
13 both the CPP and for the Head Start program, and our
14 waiting list is -- our facilities, we are at capacity,
15 so we do keep a waiting list, but there are two things
16 that impact that waiting list.  One are the number of
17 slots, and the other is facilities.
18         Q.   You spoke of the number of slots.
19 Looking at Trial Exhibit 9 -- it's already been
20 entered in this case -- for the 2010-2011 CPP slot
21 allocation, how many does this document reflect?
22         A.   96 slots for 2010-2011.
23         Q.   Those 96 slots are part-time slots; is
24 that right?
25         A.   96 would be part-time slots.
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1         Q.   Did you get an increase in slots over
2 the years?
3         A.   Yes.  I believe we've received almost
4 double the number of slots that we did receive in
5 2007.
6         Q.   Do you know approximately how many
7 kindergarten students the district serves?
8         A.   Approximately 125 to 130 kindergartners.
9         Q.   What program needs do you have for your

10 pre-K program?  Do you have everything that you need,
11 not necessarily want, but do you have everything you
12 need for your pre-K students?
13         A.   I don't believe so.  One, we need to
14 look at a different facility.  We are part of a BEST
15 grant -- we are an alternate for a BEST grant that
16 would allow us to move our preschool.  We could offer
17 two additional classrooms, which would help serve our
18 waiting list and help serve more of Sheridan's
19 youngest students.  We have some technology needs that
20 really need to be addressed within both the Head Start
21 and the CPP slots.  We have some training needs that
22 we are addressing and taking on as challenges.  So
23 there are still some things.  We are looking at a few
24 new pieces of curriculum.  There's a new assessment
25 that is coming in that we are purchasing and training
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1 on.  So we do have some needs.
2         Q.   And I show you a quote from Exhibit 3,
3 and this is Page what's marked CDE 006895.  And this
4 is from the CPP.  I believe it's the 2010 legislative
5 report, and here it has a quote from you.  Can you
6 read that quote?
7         A.   "Our data continues to support the need
8 for earlier intervention and a high-quality preschool
9 experience.  The at-risk students who were enrolled in

10 our early -- Sheridan early childhood program scored
11 in third grade at an 83 percent proficiency level
12 compared to the other districts' overall 63 percent
13 proficiency."
14         Q.   That data, what year did it reflect?
15 Was it 2009?
16         A.   2009 data.
17         Q.   And did CDE request that percentage from
18 you or the --
19         A.   To my recollection, they called and
20 asked for a quote.
21         Q.   And what was the reason -- well, do
22 those numbers seem accurate from what you recall?
23         A.   Well, yes, I believe those numbers are
24 accurate, but there's a couple of factors that came
25 into that.
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1         Q.   What are those?
2         A.   First of all, in coming in 2008, our
3 Sheridan early childhood center was not serving a
4 large proportion of Sheridan children.  So of the
5 number of students, our in-size, I discovered, was
6 pretty small, of kids that were going on and leaving
7 the early childhood center and then going on to Alice
8 Terry.  Many -- in fact, most of those children were
9 in the Denver Public Schools catchment area, and

10 they -- some would stay for one year for preschool,
11 but oftentimes they exited the district.
12              I also think one of the things about if
13 we look at this, if we look at the proficiency level,
14 we use the federal definition of proficiency level,
15 which would be proficient plus partially proficient.
16 I wish we could replicate this.
17              I had a chance to look at the 2011 data,
18 and that number is 32 percent of those children scored
19 proficient on the 2011 third-grade CSAP and
20 approximately 40 percent scored partially proficient.
21 So if we even used the federal definition, we would
22 have been at 72 instead of 83, with the caveat that
23 our number is getting much higher.
24              We now have as many children that have
25 exited our early childhood center in grade 3 as we did
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1 in 2008 that were in the kindergarten.  So we were
2 able to -- we have about 39 students that have gone
3 through the early childhood center and are in third
4 grade still in Sheridan.
5         Q.   And do you have any evidence of any
6 long-term effects from the quality of preschool
7 programs that the students have received?
8         A.   We are tracking the data, but it is
9 really early.  We are now -- we believe we're starting

10 to see some improvement in our Head Start and our CPP,
11 but those results, as far as when we look at CSAP,
12 they will not show for four years.  So we are still
13 one year away from looking at CSAP data for students
14 that started with our upgrades to our Head Start and
15 our early childhood programs.
16         Q.   In the meantime, what does the district
17 do for students who are performing at the rates that
18 we just went over?
19         A.   Well, we are looking at after school.
20 We're looking at -- in Fort Logan with the help of the
21 TIG and SIG money, we're looking at providing
22 interventions in reading and interventions in math.
23 We believe the science instruction is going to help in
24 terms of with instruction, but you make a good point.
25 It's very, very difficult to catch up kids once they
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1 get behind.
2         Q.   What concerns -- strike that.  Well,
3 what concerns do you have about being able to sustain
4 those programs at Fort Logan once the money dries up?
5         A.   Unfortunately, if something doesn't
6 change, the expanded learning opportunity will be on
7 the chopping block.  I have great concerns.  It is
8 something that -- we've seen very positive things come
9 out.  Our community has embraced it, but we've built

10 it all around soft money, so we're going to try to
11 enlist the support of private foundations and see if
12 we can't continue the cycle of soft money to keep it
13 going.  We think it's that important, but it's of a
14 huge concern.  We are building programs that if
15 they're amazingly successful will not be sustainable
16 past the life of the grant.
17         Q.   I'll show you again Exhibit 20101 just
18 for the purposes of looking at the ACT composite
19 score.  Do you see where it is down --
20         A.   Yes.
21         Q.   I'm going to show it to you.
22         A.   Thank you.
23         Q.   And what was the composite score for
24 students at Sheridan High School?
25         A.   Composite was a 15.8.
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1         Q.   Is that below the state average?
2         A.   That is below the state average.  I
3 believe the state average is around 20.
4         Q.   And here, it has a dropout rate of
5 5.2 percent; is that correct?
6         A.   Correct.
7         Q.   Is that accurate as far as the dropout
8 rate data that the district keeps?
9         A.   I think it is accurate in the way that

10 it is calculated, but I have to admit I think it's
11 underreported a little bit because we do lose a number
12 of our students that disappear between eighth and
13 ninth grade.  That would never show up on a dropout.
14         Q.   Does the district have a concurrent
15 enrollment program?
16         A.   We do.
17         Q.   And how does that work?
18         A.   That is -- and perhaps it's terminology,
19 but that is the 21st century program, is the program I
20 talked about in terms of the fifth year.
21         Q.   And what do the -- how is that program
22 funded?
23         A.   That program is funded with the
24 students' PPOR, and we work with Arapahoe Community
25 College and will now with Metro State, where we pay
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1 the students' tuition and fees.  If they are
2 successful with a C or better, then those are paid by
3 the district.  If they get a D or an F in that
4 coursework, that has to be repaid by the students.  So
5 we incentivize that a bit.  Students have to purchase
6 their own textbooks and need to provide their own
7 transportation to the college site.
8              We have 61 students -- in the 2010-2011
9 year, 61 students enrolled in that program.

10         Q.   Have any students ever not opted to go
11 into the program because they had to pay for their
12 college books?
13         A.   I did check with the high school
14 principal, and she had one last year.  And there were
15 a couple of students, and the staff got together and
16 bought the textbooks for the students out of their
17 personal funds.
18         Q.   Are you aware of any other students that
19 might have been deterred from entering the program
20 because they had to purchase textbooks on the front
21 end?
22         A.   I am not.
23         Q.   And what about the SOAR program?  The
24 district has a SOAR program?  What is that?
25         A.   The SOAR program is part of the
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1 continuum of services at the high school.  It is
2 operated by Michael Granderson, and it is a program
3 for second-chance opportunities, sometimes third and
4 fourth-chance opportunities for students that have
5 dropped out or become disengaged with the process of
6 education.
7              We serve 50 students at a time.  The
8 program opens at 8 o'clock in the morning and it
9 closes down at 7 o'clock at night.  We plan to offer

10 that program to 200 students.  It's a combination of
11 skills-based math classes; we offer on-line
12 curriculum, with eight-bus curriculum, some social and
13 affective programs that are operated by
14 Mr. Granderson.  And it also sets up a community
15 service component along with a school-to-work
16 component.
17              It's been wonderfully successful.  It's
18 been pulled together basically on a shoestring with
19 the help of United Way to provide some of the help for
20 funding that program in keeping it up and going.
21              So again, it's another Sheridan school
22 program that is funded on a great deal of soft money.
23         Q.   Is it funded entirely from the soft
24 money?
25         A.   No.  It is also funded with PPOR, but
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1 one of the issues that happens with PPOR is when
2 you've been declining for year after year after year,
3 the state formula doesn't require you to take the full
4 per pupil cost each year.  It's only a portion of it,
5 so it won't be financial ruin.
6              The problem also works in reverse.  So
7 when you start to grow your population back, you're
8 only getting a portion of those increase in dollars.
9 So in looking at the SOAR, that's a program that's

10 growing our enrollment.  So we're not receiving the
11 full PPOR for each one of those students that come in
12 that would be considered a growth student.
13         Q.   Does the district have any facility
14 needs?
15         A.   Yes.
16         Q.   Can you describe some of those facility
17 needs that the district has?
18         A.   The last facility built in Sheridan was
19 built in 1972 and 1973, and it was the high school.
20 Fort Logan -- much of Fort Logan Elementary was built
21 in 1923.  Alice Terry was built in 1953, and the
22 middle school was built in the 1950s.  I'm not sure
23 the exact date.  So the facilities are showing some
24 wear.  They're very much old style.  There are some
25 pretty significant health and safety concerns that we
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1 are trying very hard to address with the BEST grant
2 money, but there are some pretty significant needs.
3              The top of the list is that our Sheridan
4 Middle School is built very, very close and its play
5 area is built right next -- within four or five feet
6 within Federal.  We discovered, between 2004 and 2009,
7 there have been 34 people killed as pedestrians on
8 Federal from one stretch of the city to the end.
9 We've had two children hit.  So that is our number one

10 health and safety concerns (sic), but you'll see --
11 you'll see several health and safety concerns
12 throughout the district that we are trying to
13 mitigate, but it's a challenge.
14         Q.   Let me show you Trial Exhibit 82.  It's
15 entitled the Statewide Financial Assistance Priority
16 Assessment Fiscal Year 2009-2010.  Colorado Department
17 of Education released this in March 2010.  Are you
18 familiar with this assessment?
19         A.   I am.
20         Q.   We're going to Page 17 of the report.
21 Some of the needs that were assessed included
22 condition, suitability, and energy.  Is that correct?
23         A.   That is correct.
24         Q.   And if you can read what the condition
25 needs reflected according to this report, Number 1
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1 there?
2         A.   Sure.  Number 1, "Condition needs
3 reflect order-of-magnitude estimates of the fiscal
4 year 2010 for condition deferred maintenance needs
5 plus predicted condition, capital renewal for current
6 period 2010 to 2013."
7         Q.   And how about the suitability needs?
8         A.   "Suitability needs represent order-of-
9 magnitude estimates for needs associated with the

10 suitability of a school's spaces for its academic
11 program - elementary, middle, high school - based on
12 the Guidelines."
13         Q.   And the energy audit needs?
14         A.   Number 3, "Energy audit needs represent
15 order of magnitude estimates for detailed energy
16 audits for schools that use more than the average
17 energy utilization index of 87 kilobits per square
18 foot per year."
19         Q.   And in this report, it was -- the
20 district's needs were identified; is that correct?
21         A.   That is correct.
22         Q.   And before I zoom in, this column will
23 be the condition needs and then this column will be
24 the suitability and then the energy needs.  Okay?
25              And for Sheridan, the total -- the total
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1 condition needs were how much identified by the State?
2         A.   24,868,553.
3         Q.   And the suitability needs?
4         A.   18,081,800.
5         Q.   And the energy needs?
6         A.   47,654.
7         Q.   Now, since this assessment report was
8 made in 2009-2010, what needs has the district met
9 since then?

10         A.   Two of the greatest needs were met
11 through the cash grant.  Given our location, the
12 amount of crime in our neighborhood, and our proximity
13 to Fort Logan Mental Health, two major issues we had
14 is that -- the first was at the high school, and the
15 high school office -- all administrative offices were
16 deep in the middle of the school.  So in order -- the
17 second thing of that that I think is worth mentioning,
18 in 1973, Sheridan School District cut a deal with
19 Arapahoe library district and put the Sheridan library
20 in the middle of the high school.
21              So a library's practice is basically it
22 is open to the public, there are no restriction
23 access.  We don't live in a day and age where you want
24 open access to your high schools or any of your
25 schools.  So the office being placed in the middle of
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1 the school and the library being placed in the high
2 school caused some access issues, basically free
3 access.
4              So we were able to apply for a BEST cash
5 grant and put the office in the front, put some doors
6 that can be locked with a buzzer system, a check-in
7 system, and we are very, very happy that that has been
8 able to be addressed.
9              The same happened with Alice Terry, our

10 elementary, that there was no access to see outside or
11 see who was coming.  You could not see people until
12 they were well within your school, and we did have a
13 couple of issues where we had some lockdowns and
14 people who you would just rather not be in your
15 schools who made their way into your schools.  So we
16 also have been able to install double doors, a buzzer
17 system, and an office that faces the entrance and the
18 parking lot.
19         Q.   With the cash grant, did the district
20 have any matching funds?
21         A.   The district matches 24 percent of
22 everything that we are able to get from the BEST
23 grant.
24         Q.   And did that cash grant serve to meet
25 all of the facility needs in the district?
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1         A.   It was basically a drop in the bucket.
2         Q.   I think people have been hearing me
3 cough in this case probably too long, since May.  I
4 apologize.
5              Now, does the district have the capacity
6 to meet any additional facility needs at this time?
7         A.   We have a small capacity to meet some,
8 but the magnitude, no way.  One of the things that we
9 have done in order to meet some of the reduction that

10 we took in the fiscal year, we have cut down some on
11 our maintenance and some of our capital improvement
12 budgets.  So that is going to make it more difficult
13 for us to meet that challenge.
14         Q.   I'm going to turn your attention to some
15 photos that were captured by CDE as part of this
16 assessment.  If you can describe to us what we're
17 seeing here.
18         A.   That is the entrance to the basement of
19 the early childhood center.
20         Q.   I'm not sure if I identified this, but
21 this is Exhibit 20054.
22              What about this picture?
23         A.   Those are our administrative offices
24 that are to the south of the early childhood center.
25 We've affectionately named them the cottages, and that
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1 is the large propane tank that sits back behind
2 cottage 8.
3         Q.   Is that a permanent facility?
4         A.   We would like to believe no, but it
5 certainly has stacked up that way.
6         Q.   Do you know approximately how long it's
7 been there?
8         A.   I do not.
9         Q.   It's meant to be a temporary portable;

10 is that right?
11         A.   It's meant to be a temporary -- we
12 initially called them portables, and we decided that
13 made it seem like maybe they were going to be gone.
14 So we kind of struggled, and we've decided to call
15 them cottages.
16         Q.   And what are we seeing now?
17         A.   That's the entrance to the early
18 childhood center.  That is on Lowell.  That's Lowell
19 and Mansfield.  What you can't see is to the left of
20 that, sitting a half a block, is the Sports Inn.  That
21 is a bar.  Two blocks over, you see the top of a
22 yellow dish.  That also was the oldest known liquor
23 license in Colorado.  It's a facility called
24 Monaghan's, and that bar has since -- the liquor
25 license was removed for some fairly egregious
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1 violations.
2         Q.   And what are we seeing now?
3         A.   What you're seeing -- I think the reason
4 CDE took this picture is you can look at all the
5 piping and the conduit that is hanging there.  I'm not
6 sure whether they were focusing on the broken net, but
7 this is in Fort Logan in the gym, one of our oldest
8 schools, from 1923.  I think access for technology and
9 electrical was probably a fairly strong challenge in

10 some of the remodels, and that looks like that was the
11 solve for it.
12         Q.   How about this picture?
13         A.   That is the gas service at Fort Logan.
14 One of the things you see about Fort Logan, you can
15 see the 1923 construction is to the front there.  You
16 can see some of the water damage that has been done
17 and the gas service, and probably what makes this
18 difficult, the school is something that is positioned
19 here, but you notice the floor to ceiling -- the
20 ground to ceiling is very short.  So the rooms are
21 very, very confining.  Acoustics are pretty tough in
22 this building.
23              This building was created in 1923, as I
24 said, and then it was added on.  When Fort Logan Army
25 Base, I believe -- or it was a military base -- closed
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1 down, they hauled in these barracks, and they just
2 started attaching the barracks to Fort Logan
3 Elementary.  So it was very much a hodgepodge
4 structure of '23 construction and then added onto with
5 Army barracks.
6         Q.   How about here?
7         A.   That is a hallway -- one of the things
8 we really struggle with in Sheridan is the dark
9 hallways.  The carpeting is dark.  And so this is a

10 typical hallway at Sheridan High School on the second
11 floor.
12         Q.   What does this picture represent?
13         A.   I am not exactly sure what CDE was
14 trying to portray here, but I have a feeling they were
15 trying to capture the older models of the fire
16 suppression systems and fire alarms that have been of
17 a concern.
18         Q.   How about here?  What do we see?
19         A.   This is one of the libraries, and I'm
20 having trouble since we've done a little bit of
21 shuffling things around.  I believe this is the middle
22 school, middle school library.  Our libraries is (sic)
23 one of our areas of resources; that over time, the
24 budget cuts and certainly the redirection of resources
25 have hit libraries very tough in our school district,
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1 and the libraries have not kept up; and it is very
2 expensive to keep a school library up.
3         Q.   What are the conditions of the library
4 books?
5         A.   I asked our -- we have a purchase
6 service agreement with the former librarian from
7 National Jewish who has come in on a very small
8 contract to help us see if we can't rejuvenate our
9 libraries.  She gave me one example that in the middle

10 school library at Sheridan Middle School, only
11 5 percent of the books are actually viable.  They're
12 either too old for older readers or they're for
13 younger readers or they're in absolutely horrible
14 shape and needed to be purged from the library.  So
15 she really believes that if she went through and took
16 out everything from that library that should be gone,
17 there would only be 4 percent of the books left.  They
18 are in pretty dismal shape.
19              In 2009, we received a statistic that
20 there was not a book checked out of the middle school
21 library in that school year.
22         Q.   How are your libraries staffed?
23         A.   We -- there was -- initially they were
24 staffed with certified teachers, not certified
25 librarians, and as part of the budget cuts, we
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1 shortened the hours; and we now staff those with about
2 six hours a day of paraprofessional time.
3         Q.   And what do we see in this photo?
4         A.   This is our gym -- high school gym.  You
5 can see it has had some work in the past.  What that
6 picture doesn't show is up above the bleachers, that's
7 kind of this popcorn-type substance that has meshy and
8 it has grayed over the years, kind of giving the gym a
9 pretty dark appearance.  You can see the addition of

10 putting a new HVAC system with the actual vents and
11 things that have been added to the wall -- or to the
12 ceiling.
13         Q.   How about here?
14         A.   I think one of the reasons that this is
15 picked up is this has been a tremendous money pit for
16 us right here.  The Denver water lines are growing
17 pretty old, and you'll see throughout the city,
18 they're being replaced.  I think some of those oldest
19 water lines are within Sheridan, and Sheridan is a
20 very old city.  And we are starting to see some of the
21 benefits -- not the benefits, but some of the effects
22 of those lines.
23              So our school was sinking -- our high
24 school was sinking.  We could not find out what it
25 was.  We initially thought it was groundwater.  Found
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1 out it wasn't that.  And then we started to dig and
2 just had to get in and discovered that a main line had
3 broken underground, was flooding, and caused all sorts
4 of structural damage to that portion of the west side
5 of Sheridan High School.
6         Q.   How about here?
7         A.   That is what is lower campus.  It is --
8 quite frankly, it's one of the biggest problems I have
9 to deal with right now.  Water is an issue.  The

10 lines -- the water lines in that building froze and
11 busted this winter, and it caused just an absolutely
12 inordinate amount of damage in that lower campus,
13 rendering it unusable.  And that is where our
14 restrooms are for our Sheridan stadium.  You can see
15 the lights to the back.  That's the Sheridan Bowl.  So
16 we have no restroom facilities now for the football
17 games and soccer games that are going to take place.
18              We're very, very hopeful our BEST grant
19 does address this particular program.  So we have kind
20 of a facilities quandary.  Do we go in and put
21 thousands of dollars into a Band-Aid approach to try
22 to fix up this lower campus to try to have facilities
23 ready for locker rooms, changing facilities for our
24 football players and soccer players both from Sheridan
25 and the visiting school or do we go in and put our
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1 hope into our BEST grant, that we're going to be able
2 to get some help to come in and fix up that facility.
3 So right now, what you won't see is to the right of
4 that building is you will see two San-O-Lets standing
5 there.  It's an embarrassment, but it's the best we've
6 got right now.
7         Q.   Are you talking about a separate BEST
8 grant that you're expecting to apply for or is this
9 the same BEST grant?

10         A.   No, this is a separate BEST grant that
11 we have applied for, and we were selected in June as
12 the second alternate for that BEST grant, which would
13 be a very large grant to build a new 3-8 facility.
14 And then we would take some matching bond funds and
15 fix up the stadium and the lower campus and move our
16 preschool and redirect our administrative offices to
17 the east side of the middle school, the Federal side.
18 So we are waiting.  We will be running a bond on
19 November 1st, and we are asking our community to raise
20 $13 million for their match.
21         Q.   And how successful were you -- I know it
22 ultimately passed.  Did you have to have any more than
23 one bond election for the last BEST grant?
24         A.   Yeah -- we were able to -- with the cash
25 BEST grant in 2009 and '10, we were able to take that
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1 out of general funds for the match, so we didn't have
2 to go to the voters.
3              One of the issues is that our voters
4 approved 12.6 million in 2006.  So it does, indeed,
5 feel like you were just here at our door asking for
6 money.  I think that our community, given the fact
7 that our community is poor -- when they heard 12.6
8 million -- to all of us, that's a lot of money, but I
9 think they really believed they were going to go in

10 and create the Taj Mahal.  What that project was was
11 to just address some very, very significant health and
12 safety and to make sure that none of our children
13 attend classes in one of those cottages and also to
14 see that there was air conditioning in our buildings
15 and appropriate heat sources.
16              So it didn't address anything in terms
17 of improving the overall instructional environment, or
18 at least not to the degree that it needed to be
19 improved.
20         Q.   What do you mean by being a second
21 alternate?
22         A.   A second alternate means we did not make
23 the first cut of being guaranteed to be funded for
24 BEST.  I believe there are 13 ahead of us, and those,
25 if they can come up with their match -- those
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1 districts, if they can come up with their match,
2 they're a lock to get the BEST grant, but since those
3 districts have to come up with the match, there's a
4 possibility that one or more of them will not pass
5 their bond, will not come up with their match, and
6 that puts you to the bottom of the line.  So as one
7 falls off, one goes on.
8              Last year, three of those failed --
9 three of those bonds failed, so an alternate was

10 selected.
11              So we are hopeful that if we can pass a
12 bond that our project would then take someone's spot.
13         Q.   So your hope lies on someone else's
14 failure, unfortunately?
15         A.   Unfortunately, yes.
16         Q.   And why did you not get the BEST grant?
17 I just want to make sure this is clear on the record.
18         A.   Why did we not get the --
19         Q.   Yes, why are you a second alternate
20 instead of just having received it?
21         A.   We are a second alternate because the
22 committee in June didn't feel that our project --
23 although they said it had tremendous need, there's
24 just a limited source of funds.  So someone -- and it
25 is that BEST committee -- had to be the ones to sort
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1 through all the applications and place them in a
2 priority order.
3              Our application also was not one that
4 was selected in the initial cut to be funded.  There's
5 a first cut that goes through CDE staff, and they're
6 ranked.  And then there's another cut that goes
7 through a public committee of people that have been
8 elected or selected to serve on that BEST board, and
9 our application kind of catapulted up about ten or

10 twelve spots as an alternate.  So we felt very
11 fortunate that we had a shot at these dollars.
12              But I have to say that I think the bond
13 is in a little bit of trouble.  Our community, it's a
14 high-poverty community.  $48 in many of our
15 communities will be nothing.  "Why not?  We'll drop
16 that on dinner easily, drop that on dinner."
17              In our community, $48 means whether or
18 not your kids are going to eat the last week of the
19 month.  So with many of our parents, that's -- $48 is
20 a challenge, to come up with another $48.
21         Q.   How are your -- how is the technology in
22 the district?
23         A.   The technology in the district, it was a
24 blessing and has kind of served also to be
25 problematic.  Ten years ago -- approximately ten years
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1 ago, the district passed a bond that allowed a mill
2 levy -- a one-time mill levy to raise $1.3 million to
3 put in a technology fund.  And technology in the
4 district has been funded by a large influx of money at
5 one time, which means all our computers are kind of
6 dying at the same time.  So that's a problem.
7              72 percent of the computers in our
8 district are five years old or older.  Some of the
9 educational software that we want to run will just not

10 even boot up.  Or we also have computers that it will
11 boot up, but a teacher will come in first thing in the
12 morning and start the computer and, if any luck, the
13 program can be ready for the child when the child
14 comes in for that particular portion.
15              So we have some tremendous technology
16 needs.
17              The technology needs used to be able to
18 be addressed.  With the 1.3, we could take the
19 interest.  When it was 6, 7 percent, it was a pretty
20 tidy some of money that could and would have to be
21 infused right back into hardware.  We just were able
22 to look at refinancing that tech money, and the
23 interest rate we got was .05 percent -- or one-half of
24 1 percent.  So there's virtually no interest money or
25 very, very little interest money that we can infuse
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1 back into the technology program.  So we have some
2 technology challenges.
3         Q.   How many --
4              THE COURT:  Just a minute.  Counsel, the
5 interpreters were just inquiring in terms of
6 scheduling.  I have a 1 o'clock status conference.
7 It'll only take about ten minutes on the phone.  What
8 time would you like them to check back in?  I can let
9 her know.  I know there might be cross.

10              MR. HINOJOSA:  I would think by -- are
11 we going to break now?
12              THE COURT:  No, we can keep going a
13 little while.  We're fine.  We'll probably reconvene
14 about 1:30.  What time would you like?
15              MR. HINOJOSA:  If I can finish up with
16 him right now and if she finishes her cross, then we
17 can start at 1:30.  It's up to you.
18              THE COURT:  Does that work for you?
19              THE INTERPRETER:  So 1:30.
20              THE COURT:  1:30.
21              Go right ahead, Counsel.  Thank you.
22              MR. HINOJOSA:  Thank you.
23         Q.   (BY MR. HINOJOSA)  How many operational
24 computers do you have per student?
25         A.   We have about a 2:1 student -- if we
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1 look at all the computers across the district, it's
2 about a 2:1.
3         Q.   How does the fact -- do you have
4 different ages for your computers, different models?
5         A.   Yes.  One of the other things with the
6 models that kind of sets us back is some of those
7 five-year-olds were refurbished, so we really don't
8 know what the life is.  We only know the life from
9 what we have it.  Those are dropping pretty quickly at

10 this point.
11              Yeah, it is basically a hodgepodge of
12 different ages and different models of computer.  It
13 is pretty much on the PC platform.  We are just really
14 starting to buy a few more Macs, but that is our
15 technology kind of challenge.
16         Q.   How does that affect the district
17 operations?
18         A.   Well, when I talk about instruction,
19 time is something that is really valuable.  So if you
20 look at that time, how frustrating it is -- we have a
21 saying a teacher will try twice.  When the technology
22 doesn't work the second time, they don't come back,
23 and that's what we've discovered.  So a lot of our
24 computers do sit.  We have looked at our technology,
25 and we have really tried to use it to try to negate
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1 the effect of not having some more staff.  So where we
2 could use some more staff and small group
3 interventions and work with students, we sometimes can
4 use technology to kind of bridge the gap, especially
5 if we can get technology that is able to run more
6 current programs, like iPads, and there are some
7 programs.
8              Technology doesn't tire, so that child
9 can get many, many different repetitions of a skill

10 we've found if it will work.
11         Q.   Just going back to the photos right
12 quick, what do we see here in this photo of Exhibit --
13         A.   I believe that's the old-style windows,
14 and I think those windows are in the middle school.
15         Q.   It's a crank there?
16         A.   Yes, the crank is there, and one of the
17 things, that sometimes it's a little disconcerting
18 driving by and seeing all the middle school windows
19 open like when you know there's an HVAC system.  So it
20 probably gives us a pretty good indication that, you
21 know, we're having a little trouble with balance.
22         Q.   What do we see in here?  What's the
23 significance of this photo in Exhibit 20054 in the
24 hallway?
25         A.   I wish this showed a little bit better
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1 in terms of what I know this is trying to demonstrate.
2 What it doesn't show very well -- you see the shades
3 that go across; those are hallways, but each one of
4 those hallways is represented by a very steep grade.
5 So where you are standing, you are standing near the
6 cafeteria and you are looking up to the gym doors of
7 Sheridan Middle School.  And you will literally be a
8 half a body length lower when you're at the cafeteria
9 than when you're standing at the middle doors.  I

10 don't understand what the builders in 1950 were
11 thinking, but it's a very, very steep grade.  It had
12 CDE very concerned about egress issues at that
13 building.
14         Q.   How about in this photo?
15         A.   That shows some of the water -- some of
16 the water damage that's created.  I think it really
17 was also showing some of the sidewalk work and
18 concrete work that needs to take place.  This is at
19 the middle school.  This is at Sheridan Middle School
20 next to Sheridan --
21         Q.   So even with the grant you applied for,
22 are you going to be able to meet all of your serious
23 facility needs?
24         A.   No.  Again, it's going to take another
25 bite out, but we will still end up with older
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1 facilities that have been fixed and retrofitted.
2              Those are the staircases at the high
3 school.  Very, very problematic.  The high school is
4 short of storage, so you can see that the electric
5 scaffold is setting there.  The biggest problem of
6 these particular -- again, it doesn't show well, but
7 there's a tremendous -- the way it was designed, that
8 the steel girders stick out about 2 inches beyond that
9 step.  Very worrisome.  It's a horrible trip hazard,

10 but the biggest concern, you absolutely can't see, and
11 that's a wide-open area underneath these stairs.  It
12 is a tremendous, fun place for kids to hide from you
13 and do whatever.
14         Q.   All right.  Let me just go through a few
15 more photos.  You mentioned some apartments earlier.
16 Do you recognize these apartments?
17         A.   This is an apartment building that is
18 over by Fort Logan.
19         Q.   How about here?  What do you see?
20         A.   That's a picture from Lowell of our
21 facility.  One of the kind of maintenance issues for
22 us, which we usually take care of, is that little
23 grass strip there belongs to the City of Sheridan.
24              Oh, that is --
25         Q.   What is that?
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1         A.   Oh, that's the cafeteria.  If you look
2 right to the right up that ramp, that is where my
3 office would be.  Probably second on CDE's list of
4 concerns for the master facility plan was the fact
5 that my office and many administrative offices are
6 located right in the middle of the preschool.  It
7 makes accessibility very difficult for people to get
8 in or sometimes too easy.  And so the general traffic
9 that is coming to take care of administrative business

10 is commingled with our early childhood center.
11              Personally as a superintendent, it is a
12 great place to work.  With three and four-year-olds,
13 it just reminds you of why you're there.  I'm not sure
14 it's the safest setup for us.
15              This is Fort Logan, a picture of the
16 Fort Logan school.  You can see the 1923 construction.
17 That was the new addition that was added to try to
18 dress it up in 2008 and '9.
19              You can see this is very typical.  I'm
20 always struck by in our poor communities across the
21 city how many wires you see.
22         Q.   For the record, these pictures that
23 we're looking at now have been marked as 20141.
24         A.   Can I address that one?  I think the
25 reason that I think it's worth noting is that that's
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1 our loading zone.  It's in the middle of the street.
2 It creates a lot of headaches for us.  It's very
3 difficult.  There's bus loading on the other side, but
4 a lot of parent loading, and it is just right in the
5 middle of a very busy portion of Sheridan with no
6 particular bus lanes, turn-arounds.
7         Q.   And these photos were taken in May of
8 2011 in Exhibit 20141.  Is that correct?
9         A.   I didn't take these, so I'm not sure.

10         Q.   Do they reflect the conditions of the
11 district as you see them now?
12         A.   Yes, they do.
13              This is Sheridan High School.  This is
14 the front entrance.  This is some of the drainage and
15 some of the issues that we have, and you can see where
16 the foundation has pulled away.
17              The very dark hallways.
18         Q.   You can see an outline of a water line
19 here as well?
20         A.   Yes.
21         Q.   Are leaks a problem --
22         A.   I do.
23         Q.   -- in Sheridan schools?
24         A.   Leaks are a problem.  Leaks are a
25 problem.
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1         Q.   This seems like it's a picture of
2 science equipment.  Do you recognize that?
3         A.   I don't.  It's a picture of the bottom
4 of one of the stairways.  You can see the construction
5 of the -- 1970s construction with the pure just
6 concrete with the holes.  A great place for pencils
7 and Kleenex.
8              This looks like part of the wood shop
9 class.

10         Q.   Let's go back to that one.  It looks
11 like there's some plastic over the outlet there.  Is
12 that --
13         A.   I don't recognize that particular piece
14 of plastic, but . . .
15              Storage is a real issue.  I imagine that
16 is probably in the basement, storage at the high
17 school.
18              There, you can see some of the damage.
19 Again, I believe this is down in the basement.  You
20 see the water damage.
21              These are the halls at the middle
22 school.
23              Again, too often, we see the sight of
24 ceiling panels that have to be replaced because of the
25 water damage and the leakage.
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1              This is -- I believe this is the middle
2 school.
3         Q.   Okay.  Earlier you were talking about
4 the outside of the lower campus.  Is this the inside
5 of the lower campus?
6         A.   This is the inside of the lower campus
7 that we were seeing that had the tremendous water
8 damage that had to -- we had to take all activity out
9 of, and it's a facility that we could really -- we

10 could really use the space.
11         Q.   What -- I know you've mentioned here
12 during your testimony today that you've had to do some
13 budget cuts.  Can you kind of lay out the budget cuts,
14 again, what you've had to do as a result of the
15 reduced funding?
16         A.   Yes, one of the -- with the current
17 round of budget cuts, we are estimating 440,000 out of
18 our approximately 11, 11.8, round figures.  440,000 is
19 what we had to cut out of the budget.  So we've taken
20 a little bit of a proactive.  We have offered a buyout
21 program.  Our board has agreed to invest $300,000 of
22 revenues towards the budget cuts with the caveat that
23 they must be some sort of an investment.  We must be
24 able to show some return.  They just absolutely are
25 not in favor of the idea of let's just take a $440,000
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1 budget cut, we'll just take 300,000 of it and keep the
2 status quo.
3              So I believe we have trimmed about five
4 positions throughout the district with the budget cuts
5 of where we are able to save some money with our
6 buyouts, where we go in and offer a pretty nice-sized
7 settlement for some of our veteran teachers.  In the
8 long term, that's going to save some money down the
9 road.  Sometimes that hurts us instructionally, losing

10 some of our veterans.
11              We also have cut back $100,000 in the
12 amount of money we will spend on maintenance.
13              And then one more cut that is kind of
14 the final straw is every budget in the district was
15 cut back by 5 percent, just from the board to my
16 budget to every classroom budget to every building,
17 transportation, facilities, maintenance.  Everything
18 was cut by 5 percent.
19         Q.   How have the increasing mandates from
20 CAP4K and Senate Bill 191, all these mandates that
21 have been discussed in this case, have how those
22 affected decisions that the district has had to make
23 with respect to its revenue it has?
24         A.   It makes it more difficult, of course,
25 to try to keep up with everything.  I think the one
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1 that rises to the top of the list is just the amount
2 of time and energy that has to be placed in maybe not
3 even the initiative but someone's attempt at keeping
4 track of the initiative.  The data mandates are --
5 they're very expensive because it takes a great deal
6 of staff time.  It takes not only the clerical staff
7 but also the leadership staff in getting things taken
8 care of.  Our number one instructional leader in our
9 building is the director of learning services.  We

10 block her out the month of January to do nothing but
11 reports and go to meetings about doing reports.  So
12 that's where we see it takes its toll in terms of, you
13 know, the time and the resources.
14              And then, of course, the mandate around
15 children with disabilities.  That is a very
16 expensive -- it's a very worthwhile initiative to take
17 care of our students with disabilities, but it is
18 very, very expensive.  And the more severe the
19 disabilities, of course, the more money that comes out
20 of the general fund to help support the child and
21 their needs.
22         Q.   Just a couple more questions.  On
23 textbooks, what's the status of the textbooks in the
24 school district?
25         A.   They really vary.  It's one place we've
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1 really cut back.  We just have not purchased many
2 textbooks.  There's a couple of reasons.  One, it's a
3 great place to save some money in a hurry.  I'm sure
4 not -- instructionally it may not be the best
5 decision, but you make the textbooks extend for
6 another couple of years.
7              The other thing is with the change in
8 moving from the transitional standards of the state
9 and then moving to the common core, it's very possible

10 that our textbooks, which we view as resources, will
11 move further and further away from those standards.
12 So I'm not sure it makes -- in this hugely changing
13 environment and all this stuff coming at us so
14 quickly, I'm not sure this is the perfect time to
15 invest in resources that may or may not address that
16 common core.
17         Q.   What is the average age of your
18 textbooks?
19         A.   I could not tell you that, but I can
20 tell you we have textbooks that are ten years old that
21 we are still using.
22              MR. HINOJOSA:  Your Honor, we'd move for
23 admission of Exhibit 20141.
24              THE COURT:  Any objection?
25              MS. WESTON:  No objection.
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1              THE COURT:  20141 will be admitted.
2              (Exhibit 20141 was received in
3 evidence.)
4              MR. HINOJOSA:  Pass the witness.
5              THE COURT:  Thank you.  Cross-exam -- do
6 you have any questions on behalf of the Plaintiffs?
7              MS. BEZOZA:  No, we do not.
8              THE COURT:  Thank you.
9 Cross-examination.

10                   CROSS-EXAMINATION
11 BY MS. WESTON:
12         Q.   Good afternoon, Mr. Clough.
13         A.   Good afternoon.
14         Q.   Sheridan School District has a website,
15 doesn't it?
16         A.   Yes, it does.
17         Q.   And it includes a message from you,
18 correct?
19         A.   Yes, it does.
20         Q.   And your message states that the
21 facilities of Sheridan School District are up to date
22 with technology, correct?
23         A.   Could I see that?
24         Q.   Yes.
25              (Document tendered.)
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1         A.   Thank you.  I didn't realize I put it in
2 such small print.
3              (The witness perused the document.)
4         A.   Yes, that is correct.  It's in the
5 second -- no, third paragraph, yes.
6         Q.   And it goes on to state that Sheridan
7 facilities are designed to comfortably and safely meet
8 your students' needs?
9         A.   Yes.

10         Q.   Now, the state didn't design any of
11 Sheridan's facilities, did it?
12         A.   No.
13         Q.   Sheridan School District is very
14 successful in getting grants, isn't it?
15         A.   Yes.
16         Q.   And you mentioned the three-year school
17 improvement grant in the amount of $796,100.  Is that
18 per year or for the three years total?
19         A.   It is scheduled to be each year, but it
20 is not guaranteed.  So we were told by the Department
21 of Education that we would have to show some
22 indicators of success in order to be funded the next
23 year, but it is scheduled to be $796,100 for three
24 consecutive years.
25         Q.   For a total of 796,100 times three
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1 potentially?
2         A.   Correct.
3         Q.   And overall, the grants received by the
4 district total approximately 7 million per year in
5 recent years?
6         A.   In recent years?  I would say that's
7 correct, but those are both competitive and
8 noncompetitive grants.
9         Q.   And the district tries to attract

10 students to the district, doesn't it?
11         A.   That is correct.
12         Q.   And you view that as a way of recovering
13 revenue?
14         A.   We do.
15         Q.   And Sheridan has been successful in
16 attracting more students to the district in recent
17 years, hasn't it?
18         A.   Yes.
19         Q.   And Sheridan's staff choose this
20 district as a pleasant, productive place in which to
21 work, don't they?
22         A.   I would think for the most part, that
23 would be fair.
24         Q.   And the district's teachers and
25 administrators are professionally trained to provide
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1 high-quality teaching and productive learning
2 opportunities?
3         A.   For the most part, yes.
4         Q.   And you would agree, wouldn't you, that
5 the Sheridan schools have much to offer in providing
6 high-quality education to every student, wouldn't you?
7         A.   I would.
8              MS. WESTON:  I have no further
9 questions.

10              THE COURT:  Thank you.  Redirect?
11                  REDIRECT EXAMINATION
12 BY MR. HINOJOSA:
13         Q.   The message that counsel mentioned to
14 you, are you familiar with these kinds of messages in
15 school district websites?
16         A.   Very much so.
17         Q.   Have you ever seen a message from a
18 school district talking about how 20 percent of their
19 ELL students are passing the math test only or the
20 real condition of their facilities?
21         A.   No.
22         Q.   And so why do you -- why do
23 superintendents tend to put out these types of
24 messages to the public?
25         A.   There's a couple of reasons, is that you
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1 won't get any better by beating people up, by beating
2 your community up, by beating your kids up, by beating
3 your teachers up.  There has to be some message of
4 hope.
5              The second thing is it's also that it is
6 a numbers game, and the numbers -- the way the finance
7 formula works is if the students don't come through
8 the door, you don't get the PPOR.  In this environment
9 where we're already dealing with less resources, if a

10 number of our students opt for choice in another
11 district, it will only exacerbate the situation and
12 the wheels that have caused this particular situation
13 will only spin faster and faster.  So instead of
14 letting five go, you're letting more people go and
15 class sizes are getting larger and resources are
16 getting more and more diminished.  So you have to put
17 out a message of hope somewhere.
18         Q.   When you mentioned offering a high-
19 quality education, does that have anything to do with
20 what you have to work with, the resources that you
21 have?
22         A.   I think given the resources we have, we
23 do offer the highest quality education we can provide
24 given the resources that are granted to us.  We have
25 people who are caring.  We have people who understand
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1 their jobs.  They understand the challenges, and they
2 work hard every day in our district to provide
3 absolutely the best that they can for the students in
4 turn.
5         Q.   Do you have the resources to provide the
6 quality of education that is necessary for the English
7 language learner and low-income students, and other
8 students in the district, of course, to provide them
9 with the quality of education they need to meet the

10 standards that the State has put in place?
11         A.   No.
12         Q.   Is it difficult to say that?
13         A.   Yes.
14              MR. HINOJOSA:  Thank you.
15              THE COURT:  Thank you.  Recross.
16              MS. WESTON:  Yes, thank you.
17                  RECROSS-EXAMINATION
18 BY MS. WESTON:
19         Q.   So, Mr. Clough, do you feel that your
20 message on the website misled your community?
21         A.   Possibly.
22              MS. WESTON:  I have no further
23 questions.
24              THE COURT:  Thank you.  Thank you, sir.
25 You may step down.  Thank you.  We'll go ahead and
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1 take the recess then until 1:30.  Thank you.
2              (Lunch recess taken, 12:16 p.m. to
3 1:35 p.m.)
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1     AFTERNOON SESSION, Thursday, August 18, 2011
2              THE COURT:  Calling up Case 05CV4794.
3 The parties ready to proceed?
4              MR. HINOJOSA:  Plaintiff-Intervenors
5 are, Your Honor.
6              MR. HEINKE:  We are, Your Honor.
7              MS. BEZOZA:  Yes, Your Honor.
8              (Proceedings continued on page 3665,
9 confidential excerpt.)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1              (Proceedings continued from page 3689,
2 line 24.)
3              THE COURT:  Next witness?
4              MR. HINOJOSA:  Sorry, Your Honor.
5              THE COURT:  No problem.
6              MR. HINOJOSA:  Your Honor, Plaintiffs
7 call Dr. Kathy Escamilla.
8              THE COURT:  And, Counsel, you can let me
9 know when it's a good stopping place for the afternoon

10 break.
11              MR. HINOJOSA:  Right now?
12              THE COURT:  Do you want to do it now?
13              MR. HINOJOSA:  If it's not too early,
14 just because I'm switching some materials here.
15              THE COURT:  All right.  That'll be fine.
16 Because this might be a more lengthy witness?
17              MR. HINOJOSA:  Yes, Your Honor.
18              THE COURT:  All right.  We'll take the
19 break now.  I'm sorry.  I was trying to gauge the
20 break now.  Let's say about five until 3.  How's that?
21              (Recess taken, 2:38 p.m. to 3:02 p.m.)
22              THE COURT:  Back on the record in
23 05CV4794.
24              Next witness?
25              MR. HINOJOSA:  Thank you, Your Honor.
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1 Plaintiff-Intervenors call Dr. Kathy Escamilla.
2              THE COURT:  Thank you.  If you'd come
3 forward, ma'am, to the witness stand.
4                KATHY ESCAMILLA, PH.D.
5 was called as a witness, and having been sworn or
6 affirmed, was examined and testified as follows:
7              THE COURT:  Thank you.  Please be
8 seated.  And you can adjust that microphone there if
9 you'd like.

10              Could you state your full name and spell
11 both your first name and last name for us?
12              THE WITNESS:  Kathy Escamilla,
13 K-a-t-h-y, E-s-c-a-m-i-l-l-a.
14              THE COURT:  Thank you.
15                  DIRECT EXAMINATION
16 BY MR. HINOJOSA:
17         Q.   Dr. Escamilla, what is your current
18 position?
19         A.   I'm a professor of education at the
20 University of Colorado at Boulder.
21         Q.   And how long have you held that
22 position?
23         A.   For twelve years.
24         Q.   Where did you grow up as a child?
25         A.   In Gilcrest, Colorado.
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1         Q.   And where is that?
2         A.   It's about 10 miles south of Greeley.
3         Q.   Where did you go to college for your
4 undergraduate studies?
5         A.   Undergraduate at University of Colorado
6 at Boulder.
7         Q.   I'm going to show you what's been marked
8 and entered as Exhibit -- Plaintiff-Intervenors'
9 Exhibit 20116.  Do you recognize this exhibit as your

10 vitae?
11         A.   Yes, one page of it.
12         Q.   One page of it.  It's about 28 pages,
13 your vitae?
14         A.   Yes.
15         Q.   And what did you major in as an
16 undergraduate?
17         A.   I was a Spanish major.
18         Q.   What did you do after graduating?
19         A.   After graduating from college, I became
20 a first-grade bilingual teacher.
21         Q.   And where was that?
22         A.   In Johnstown, Colorado.
23         Q.   How long were you a bilingual teacher?
24         A.   I was a bilingual teacher in Johnstown
25 for two years.
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1         Q.   And approximately what year was that?
2         A.   1971 to '73.
3         Q.   And then what did you do after that?
4         A.   Then I moved to Kansas; Lawrence,
5 Kansas.  I married and moved to Kansas, and I worked
6 on a desegregation/integration project.
7         Q.   And what was your position there?
8         A.   I was called an expert advisor.  And so
9 I went into schools and did demonstration lessons on

10 multicultural education.
11         Q.   And how long did you do that for?
12         A.   For one year, and then I went to
13 graduate school.
14         Q.   And where did you go to graduate school?
15         A.   Master's degree at the University of
16 Kansas.
17         Q.   And what was your master's in?
18         A.   In bilingual education.
19         Q.   And after you graduated with your
20 master's, what did you do?
21         A.   We moved to California, and I took a job
22 in Lennox, California as a bilingual teacher.
23         Q.   And your spouse, what does your spouse
24 do?
25         A.   He's a university professor also.
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1         Q.   So when you got to California, what did
2 you do again?
3         A.   I was a Spanish reading and resource
4 teacher, a bilingual teacher in Lennox School District
5 in Lennox, California.
6         Q.   How long did you hold that position?
7         A.   I was there for one year as a teacher
8 and then another year where I supervised student
9 teachers from the University of California at Los

10 Angeles because I decided to get a Ph.D.
11         Q.   And did you get up getting your Ph.D.?
12         A.   Yes.
13         Q.   Where did you get that from?
14         A.   UCLA.
15         Q.   When did you get that?
16         A.   1987, I finished my degree.
17         Q.   What was your doctoral thesis in?
18         A.   It was looking at differences between
19 bilingual programs and ESL programs in terms of
20 reading proficiency.
21         Q.   And were there a lot of articles on that
22 subject at that time?
23         A.   No, there were not.  Made doing a review
24 of literature pretty easy.
25         Q.   And what did you do after getting your
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1 doctorate degree?
2         A.   I was a professor at California State
3 University at Fullerton, and my husband and I moved to
4 Arizona; and I was the director of bilingual programs
5 in Tucson, Arizona.
6         Q.   And do you know approximately how many
7 bilingual students they had in Tucson?
8         A.   How many at the Tucson Unified School
9 District?

10         Q.   Yes.
11         A.   It was at that time one-third of all of
12 the students in the school district, and I believe
13 there were about 60,000 students, so about 20,000
14 students.
15         Q.   And from when to when did you work for
16 the Tucson Unified School District?
17         A.   From 1983 until 1988.
18         Q.   And what were your duties and
19 responsibilities?
20         A.   I was the director of bilingual
21 education, English as a second language, foreign
22 language education, Native American studies, and
23 African-American studies.
24         Q.   And what did you do as far as your
25 duties for English language learners as the director
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1 of bilingual and ESL?
2         A.   I was responsible for curriculum
3 development, for professional development for
4 teachers, for hiring teachers -- for recruiting and
5 hiring teachers, for helping schools that needed to
6 develop programs, for helping to identify and adapt
7 materials for all of the programs, for ESL and
8 bilingual education, and for the foreign language
9 program.

10         Q.   And what did you do after -- after
11 your --
12         A.   I became --
13         Q.   -- position as the director of bilingual
14 and multicultural education in Tucson?
15         A.   I went to the University of Arizona and
16 was a professor of education at the University of
17 Arizona for two years.
18         Q.   What kind of courses did you teach --
19         A.   I taught undergraduate and graduate
20 courses in methods of bilingual education and ESL,
21 foundations of bilingual education, and second
22 language acquisition.
23         Q.   Did you provide any training to actual
24 teachers in the field?
25         A.   Oh, yes.  Yeah.  That was mainly what I
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1 did.
2         Q.   And after the University of Arizona,
3 what did you do?
4         A.   Then we moved here.  We moved to
5 Colorado in 1990, and I went to work for the BUENO
6 Center for Multicultural Education at CU Boulder.
7         Q.   And what does BUENO stand for?  Do you
8 know?
9         A.   Well, I was trying to think of it in

10 English.  It's Bilinguals United for Education and New
11 Opportunities.
12         Q.   And what did you do as a research
13 associate?
14         A.   I worked for several teacher training
15 programs that were funded through the University of
16 Colorado to help teachers who had earned teaching
17 licenses but did not have preparation in teaching
18 English language learners.
19         Q.   And then what did you do after?
20         A.   I went to -- as a professor at
21 University of Colorado at Denver from 1992 until 1998.
22         Q.   And what are your duties and
23 responsibilities there?
24         A.   I worked in teacher preparation.
25         Q.   And in what areas did you help prepare
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1 teachers?
2         A.   For English language learners.
3         Q.   Was there any particular focus?  For
4 instance, just bilingual or English as a second
5 language or --
6         A.   Well, both.  We had teachers who were
7 preparing for both types of situations.
8         Q.   And then what did you do after UC
9 Denver?

10         A.   Then I moved to UC Boulder in 1998, and
11 I've been there since.
12         Q.   And what were your current duties and
13 responsibilities?
14         A.   I primarily teach graduate courses in
15 the area of second language acquisition, bilingual
16 education, and English as a second language.
17         Q.   Can you give some examples of some
18 courses that you've taught?
19         A.   Last year, I taught second language
20 acquisition theory, I taught methods and materials in
21 bilingual education, and I taught methods of ESL.
22         Q.   Go to Page 2 of your C.V.  And as far as
23 your professional organizations and offices, can you
24 tell the Court briefly what positions you've held in
25 those and the different organizations?
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1         A.   I was at one time in the 1990s the
2 president, two times, of the National Association for
3 Bilingual Education.  I'm still a member.  I'm a
4 member of the American Education Research Association.
5 I was the SIG chairperson, and SIG is a special
6 interest group for second language and for bilingual
7 education.  I belong to the Reading Recovery Council
8 of North America.
9         Q.   On these different subjects areas -- it

10 says subject teaching areas.  What do those identify?
11 What are they?
12         A.   Well, second language acquisition is
13 theories around how people and children learn second
14 language.  Sociolinguistics is the study of language
15 in social situations.  That's a class that's
16 infrequently taught at our university but that I love
17 to teach.  Bilingual education is foundations and
18 methods, and foundations is the legal and historical
19 underpinnings; and the methodology is teaching
20 techniques for classroom teachers.  Methods of ESL is
21 our teaching methods for teaching kids to learn, to
22 understand, speak, read, and write English as a second
23 language.  And then research methods is a course for
24 how you do research in our field.
25         Q.   Can you tell the Court about some of
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1 your publications?
2         A.   My most recent book is a book about
3 teaching reading to English language learners I
4 coauthored with two colleagues from Kansas State
5 University, Socorro Herrera and Della Perez.  Perez.
6 I'm sorry.
7         Q.   That's fine.
8         A.   And I have another book which was a
9 reading instruction of English reading recovery, and

10 reading recovery in English is a program to help
11 first-grade kids who are having a hard time taking on
12 reading and writing.  And so I helped do a
13 reconceptualization of that program in Spanish for
14 Spanish-speaking kids.
15         Q.   I know that your 2010 book is titled
16 Teaching Reading to English Language Learners, but can
17 you provide any more elaboration about what's in the
18 book?
19         A.   Sure.  The books starts out with what do
20 we know about best practices for teaching children to
21 read, and then it's an explanation of what we need to
22 do differently for children for whom English is not
23 their native language, how do we need to modify and
24 adjust instruction.  And instruction has to be
25 contexted in some sort of a comprehensive program.
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1 You can know a lot of good strategies, but if you
2 don't have a comprehensive program, one good teacher
3 isn't going to be able to do everything a child needs
4 in learning English.
5         Q.   Let's go to Page 3 of your vitae.  I
6 don't need you to go through too many of these, but if
7 you can go through some of your peer-refereed journal
8 articles.  And please tell me first, because you have
9 an asterisk next to some of these articles, what does

10 a nonpeer-refereed journal mean?
11         A.   It means when you finish a study and you
12 send it in for possible consideration for publication,
13 you have to remove your name as an author and the
14 names of any coauthors so that that doesn't bias
15 people who are reviewing the manuscript and so that
16 they can judge it on the merits of the research design
17 and the methodology and the results.
18         Q.   Please share with the Court some of the
19 articles you've written over the years?
20         A.   Chronologically or what's my favorites?
21         Q.   No, just pick a few.
22         A.   So in 2009, the study that I did was
23 looking at our teachers, a group of -- the BUENO
24 Center at CU Boulder has a program to take teachers to
25 Mexico to observe instruction in Mexico schools so
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1 that they learn about Mexican culture, Mexican
2 teaching practices because most of the kids that they
3 teach in the United States are Mexican-origin
4 children, so that they can come back and know better
5 the children that they are teaching.
6              And so that particular study was about
7 the transformative potential of teachers, and I think
8 what we demonstrated in that particular article was
9 that teachers don't just need to have technical

10 skills.  Very important, but it's also important that
11 they have attitudes and dispositions where they see
12 the children are capable of learning.  And so when
13 they see what happens in Mexican schools, they come
14 back, I think, pretty favorably impressed of what the
15 potential of the children are.  So that was one.
16              In 2005, I did a study with two doctoral
17 students at the time, who are now both professors at
18 Metropolitan State College here in Denver.  It was
19 called Rethinking the Gap, and what we did was we
20 looked at the achievement levels of students in Denver
21 Public Schools who took the CSAP in Spanish and
22 compared them to their peer group in schools who took
23 the CSAP in English.
24         Q.   You've also authored -- these are more
25 articles.  You've also authored book chapters; is that
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1 right?
2         A.   Yes.
3         Q.   And can you tell the Court briefly about
4 a couple of those?
5         A.   The first book chapter is the most
6 recent, and it's a handbook of research on the
7 teaching of English language arts, which is a
8 regular -- an annual publication of sort of like
9 what's new.  It's a synthesis or a summary.  And I was

10 asked to write -- this is with another doctoral
11 student -- the chapter on English language learners.
12 English language arts is a mainstream publication
13 about the English language arts, and only recently
14 have they added chapters to the handbook on teaching
15 second language learners.  That's what that chapter
16 is.
17         Q.   Have you been invited to speak at
18 national conferences based on your expertise in
19 bilingual education?
20         A.   Yes, I have.
21         Q.   What sort of conferences have you been
22 asked?
23         A.   Well, the National Association for
24 Bilingual Education; the Colorado Association for
25 Bilingual Education; La Cosecha, which is a dual
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1 language conference; the Teachers of English to
2 Speakers of Other Languages, TESOL.  Do you want me to
3 keep going?  I was asked to do a presidential address
4 at the American Education Research Association in
5 2009.
6         Q.   And what is the American Educational
7 Research Association?
8         A.   It's a group of university professors.
9 It's the major research association for educators in

10 the United States and Canada.
11         Q.   Have you testified as an expert in ELL
12 programs in other cases?
13         A.   Yes, I have.
14         Q.   In what cases?
15         A.   I testified in 1999 in the Denver Public
16 Schools, key case in the consent -- the most recent
17 consent decree.
18         Q.   Have you served as an expert in other
19 ELL program -- as an expert in ELL programs in other
20 cases?
21         A.   Yes, I have.  Adams County District 14.
22              MR. HINOJOSA:  Your Honor, we offer
23 Dr. Kathy Escamilla as an expert in English language
24 learner programs, services, and performance.
25              THE COURT:  Any objection?
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1              MR. FERO:  No objection, Your Honor.
2              THE COURT:  She'll be admitted as an
3 expert in those areas.  Thank you.
4         Q.   (BY MR. HINOJOSA)  Dr. Escamilla, can
5 you tell us, what is an English language learner
6 student?
7         A.   There are various definitions.  The term
8 "English language learner" is an umbrella term that
9 generally encompasses three subcategories of kids --

10 actually, four, but three, the first being NEP, or
11 non-English speaking, the second being LEP or limited,
12 and NEP, not fully proficient, but all of those fall
13 under the general category of English language
14 learner.
15         Q.   Do they vary in their own
16 characteristics?
17         A.   Yes, quite a bit.
18         Q.   In what ways?
19         A.   They vary at the age in which they begin
20 to learn English.  They vary in terms of their
21 socioeconomic status.  They vary in terms of how much
22 formal education or otherwise their parents have had.
23 They vary in terms of how much formal education they
24 have had.  So some of our English language learners
25 get to the United States at sixth grade and have been

3706

1 to school through the sixth grade wherever they came
2 from.  Others get here at age 14 and have never been
3 in school.
4         Q.   And how might their learning needs
5 differ?
6         A.   For all those various reasons.  Young
7 kids have their own learning needs.  Older kids have
8 adolescent needs as well as the need to learn English.
9         Q.   I'm going to show you what we've marked

10 and entered as Trial Exhibit 42, and this is a page
11 from the English language -- Colorado English language
12 acquisition unit.  And if you can look at the
13 legislative declaration, which is taken from Section
14 22-24-100 of the Colorado revised statutes, and please
15 read slowly for the benefit of the court reporter the
16 legislative declaration.
17         A.   "The General Assembly hereby finds,
18 determines, and declares that there are substantial
19 numbers of students in this state whose educational
20 potential is severely restricted because a language
21 other than English is their primary means of
22 communication.  The General Assembly recognizes the
23 need to provide for transitional programs to improve
24 the English language skills of students.  It is the
25 purpose of this article to provide for the
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1 establishment of an English language proficiency
2 program in the public schools and to provide for the
3 distribution of monies to the several school districts
4 to help defray the costs of such program."
5         Q.   And under the duties that are listed
6 there of each district, what are the duties?  And you
7 can summarize, if you can, what the duties are of
8 school districts under ELPA.
9         A.   Okay.  So the first is to identify how

10 many children you have who are English language
11 learners.  The second one is to assess their level of
12 English proficiency, whether they're beginners or
13 intermediates, or advanced.  The third is to certify
14 or report annually the numbers of kids you have and
15 where they are in their English acquisition.  And then
16 the fourth is to provide a program to teach them
17 English.
18         Q.   So under the Colorado statute, the ELPA
19 statute, are school districts allowed to sink or swim
20 students?
21         A.   No.
22         Q.   So they can't put them into total
23 immersion programs; is that correct?
24         A.   They're not supposed to.
25         Q.   Are teachers required to be certified in
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1 bilingual education or English as a second language or
2 hold some other special certification to teach English
3 language learners in Colorado?
4         A.   The state does not require that school
5 districts hire teachers who are fully certified.
6 Individual school districts have that as a requirement
7 of employment.
8         Q.   And what are -- do all school districts
9 have that as a requirement?

10         A.   No.
11         Q.   What are the different types of ELL
12 teacher certifications that are recognized by the
13 state?
14         A.   Well, there are two basic ones, and then
15 there are other ways that one can get the credentials.
16 So, for example, if one moves here from another state
17 and has a bilingual or an ESL endorsement from another
18 state, we have reciprocity under certain conditions
19 with other states, but we have two basic types of
20 certifications that's an added endorsement to a basic
21 teaching license.  So one is called linguistically
22 diverse educator, and the second one is a bilingual
23 endorsement.
24         Q.   And what are the differences between the
25 two?
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1         A.   Well, right now -- it's about to change,
2 but right now to be a linguistically diverse educator
3 requires 24 units of formal study.
4         Q.   And when you say that it's about to
5 change, what do you mean?
6         A.   I'm not sure if it's going to change
7 this fall or if it's going to change January 1st.
8 It's not going to change substantially.  So I think
9 that I'm safe in describing what we currently have and

10 say the change will be more on the bilingual side than
11 the linguistically diverse educator, but the bilingual
12 endorsement requires a formal study of a language
13 other than English, which in our state is Spanish.
14         Q.   And why should a teacher obtain a
15 certification?
16         A.   It's a very good idea to know something
17 about the children that you're going to teach.  It
18 gives you an additional skill set.
19         Q.   Why wouldn't a teacher without
20 certification on average not be able to reach the
21 learning needs of English language learners?
22         A.   Well, you may know English, but knowing
23 how to teach English is a different thing altogether.
24 So we have a lot of teachers who know English, but how
25 do I help someone who doesn't know English, where do I

3710

1 start, what materials do I get, what strategies do I
2 use, what website resources can I access.
3         Q.   When you talk about which strategies you
4 can use, explain to the Court what kind of strategies
5 you help teach other teachers when they're getting
6 their certifications.
7         A.   Well, we start by saying there are --
8 strategies need to fit into a program.  So most
9 programs are roughly divided into two camps; those

10 that make use of a child's native language to help
11 teach and those that are English-medium programs.
12 Now, within both of those programs, teaching ESL has a
13 set of strategies.  So within both programs, the
14 teaching of English is important.  It's just that one
15 program makes use of a child's native language and
16 another one does not.
17         Q.   What is the cost of a tuition hour at UC
18 Boulder?
19         A.   Well, for a three-hour graduate course,
20 this fall, the cost is going to be $2,000.
21         Q.   For three hours or each hour?
22         A.   For one hour.  So one course is usually
23 three credit hours.
24         Q.   Can you explain to the Court what the
25 difference is in learning the English language as
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1 opposed to learning -- becoming academically
2 proficient in the English language?
3         A.   There are -- well, there are two things
4 that everybody needs to have and three things that if
5 you're learning English as a second language you have
6 to have.  So you need to learn English, which is what
7 second language learners need to have.  You need to
8 know how to use English to learn.  So that's having
9 enough English to be able to use -- to understand a

10 math class that's taught only in English or a science
11 class that's taught only in English.  Then you need to
12 learn about language, so you need to learn how
13 language works.  That's grammar, the study of your
14 language, the deep study of your language.  So
15 everybody needs the second two, but English language
16 learners need the third one also.  They need to learn
17 English.
18         Q.   Earlier today, we were talking with
19 Mr. Clough, the superintendent from Sheridan, who
20 mentioned the Colorado Department of Education
21 postsecondary and work force readiness definition.
22 Are you generally familiar with this definition
23 adopted by the state?
24         A.   Generally.
25         Q.   And how has this affected -- in here, it
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1 says postsecondary education and work force readiness
2 assumes that students are ready and able to
3 demonstrate the following without the need for
4 remediation, and there's an expectation that every
5 student who graduates from the schools in Colorado
6 will have these knowledge and skills and behaviors.
7              How has that impacted the education of
8 English language learners?
9         A.   Well, it increases the demands of what

10 they need English for, so it sets the bar higher.
11 It's not enough to simply be communicative in English.
12 One needs to know how to use English to learn, and
13 that states very clearly what using English to learn
14 means.
15         Q.   I'm going to show you Trial Exhibit 157,
16 and these are -- this is from the Colorado Department
17 of Education; and it's the Colorado Academic Standards
18 Crosswalk Information, English Language Proficiency
19 Standards.  First, what are these English language
20 proficiency standards?  What's the purpose of them?
21         A.   Well, the purpose is to say this is what
22 we want our kids to know and be able to do.  So it's
23 sort of like this is the end goal.
24         Q.   And how do these English language
25 proficiency standards help with respect to the
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1 education of English language learners?
2         A.   Well, they certainly have -- these will
3 set the bar higher.  These are newly adopted
4 standards.  So if you wanted to look at the standards
5 that we had for the last couple of decades, you'd look
6 at Number 1 and Number 2 in the first box you have up
7 there, and if you wanted to look at where we need to
8 go, you'd look at all five of them because what we
9 have now is an expectation that this is using English

10 to learn, using English to learn and be proficient in
11 mathematics, science, and social studies, where before
12 now, what we've had is learning social and academic
13 English and using English in the language arts.
14         Q.   And it says the previous ELD standards
15 on the bottom right-hand box versus the adopted ELP
16 standards.  And in there, it looks like previously in
17 mathematics and science, those standards didn't exist;
18 is that correct?
19         A.   That's exactly right.
20         Q.   And we'll go to Page 2 of Exhibit 157.
21 It also mentions there social studies, correct?
22         A.   Yes.
23         Q.   And then what are some of the other
24 differences between the old standards, which are on
25 the right, compared to the new standards?
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1         A.   Well, there are a lot of differences,
2 but a major one is the difference between summative
3 and formative assessment frameworks.  So summative
4 assessments, we've been doing all along, which is
5 looking at sort of the end gate.  A formative
6 assessment is to help a teacher figure out how to do
7 better lessons for kids.
8         Q.   What do you mean the end gate?
9         A.   So at the end of the school year, how

10 much English has a child acquired, that's a summative
11 assessment.  But during the year, I want to know if
12 I'm on track to get the kid to the end game.  So I
13 give a formative assessment maybe in November, maybe
14 in March to make sure we're on track to get to the end
15 successfully.
16         Q.   So what sort of demands will these
17 additional standards that have been put in place by
18 the State place on school districts?
19         A.   Well, like I said, it ups the
20 expectation, which means that teachers are going to
21 have to do more, and they're going to have to know
22 more about how to teach mathematics to English
23 language learners.  It certainly ups what teachers
24 need to know.  So there's an implication for
25 professional development.  I haven't mentioned that
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1 it's not just teachers in schools who need to be
2 competent, but the administrators who are leading the
3 schools also need to know what these standards are and
4 what the expectations for kids are.
5         Q.   Why do administrators need to know if
6 they're not teaching in the classroom?
7         A.   Well, first of all, they evaluate
8 whether or not teachers are competent and they decide
9 who stays and who goes.  They have a major

10 responsibility for acquiring the resources that
11 schools need.  They have a hand in deciding what
12 programs the schools are going to utilize.
13         Q.   Does the state have different
14 expectations for ELL students that differ from non-ELL
15 students?
16         A.   No, the state expects everyone to end up
17 at the same place, the same standards for all
18 students.
19         Q.   In your expert opinion, given quality
20 English language learner programs, can English
21 language learners end up at the same place?
22         A.   Everyone can end up at the same place,
23 but maybe not at the same time and with the same
24 resources.
25         Q.   What do you mean by that?
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1         A.   Well, if I start school at age 6 and
2 I've never heard English and I'm competing with or
3 sitting next to kids who are then speaking English for
4 six years, I'm not starting at the same place.  I'm
5 starting with a six-year disadvantage, so it may take
6 me longer to get there.
7         Q.   And how many years on average does it
8 take an English language learner -- what does the
9 research say with respect to how long it takes an

10 English language learner to become academically
11 proficient in the English language?
12         A.   Between four to seven years.
13         Q.   Is there consensus across the board on
14 that research?
15         A.   Yes.
16         Q.   Are you aware whether or not the
17 Colorado Department of Education has recognized the
18 four to seven years in its own publications?
19         A.   Yes, they have.
20         Q.   In what publications?
21         A.   In the guidebook.
22         Q.   You're talking about the Guidebook on
23 Designing, Delivering, and Evaluating Services for
24 English Learners?
25         A.   Yes, I am.
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1         Q.   Looking at Page 13 of the Guidebook on
2 Designing, Delivery, and Evaluating Services for
3 English Learners that's been marked and entered as
4 Trial Exhibit 154, at the bottom, what does it say
5 here about selected facts about English learners on
6 impact on the schools?
7         A.   "Linguistics research has shown it takes
8 three to five years to develop oral English
9 proficiency."

10         Q.   And then going over to Page 14 of the
11 same exhibit?
12         A.   "And four to seven years to master
13 academic English.  The ability to use English in
14 academic context is important for long-term success in
15 school."
16         Q.   So how do you distinguish between oral
17 English proficiency versus academic English
18 proficiency?
19         A.   So the first one, oral English
20 proficiency is the first aspect that I was referring
21 to.  Kids who are orally -- have some oral proficiency
22 are kids that have learned a little bit of English or
23 some English.  So they can use English to communicate
24 in social settings and schools, but they may not know
25 enough to use English to learn, and that's what you

3718

1 have to do to be academically successful.
2         Q.   Looking back at the same exhibit, the
3 forward, in this middle paragraph, what does that
4 statement say?
5         A.   "Colorado now has over 100,000 students
6 in grades K through 12 who are labeled as English
7 learners.  Further, this population has grown by
8 250 percent since 1995, while the overall K-12
9 population in Colorado has only grown by 12 percent."

10         Q.   And do you recognize this forward?
11         A.   I do.
12         Q.   Who wrote it?
13         A.   I think I did.
14         Q.   The Colorado Department of Education
15 asked you to write the forward in the guidebook?
16         A.   Yes.
17         Q.   Is the guidebook -- is it meant to --
18 could you just drop off the guidebook at a district's
19 front door and expect them to create, develop,
20 implement, monitor, assess an entire English language
21 learner program?
22         A.   If you had a school where every single
23 teacher had an LDE endorsement and the principal had
24 an ESL endorsement, you probably could.  That's not
25 the case in Colorado.  When you have schools where
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1 virtually no teacher has an LDE endorsement or any
2 experience teaching English language learners, they're
3 going to need guidance to use the guidebook
4 effectively, they're going to have a lot of questions.
5         Q.   Will they also need the resources to
6 implement the program?
7         A.   Yes, absolutely.
8         Q.   How long are ELPA funds provided to
9 school districts in the -- for each student?

10         A.   For two years.
11         Q.   Can you think of any rational reason why
12 they would limit the ELPA funding to two years when
13 the research shows that it takes at least between four
14 and seven years to become academically proficient?
15         A.   No.
16              MR. FERO:  Objection to the extent it
17 calls for a legal conclusion, Your Honor.
18              THE COURT:  Overruled.
19         A.   No, I can't think of any reason.
20         Q.   (BY MR. HINOJOSA)  Are you aware of any
21 research in the field that states that the first two
22 years that a student enters the program require the
23 greatest amount of resources in meeting an English
24 language learner student's needs?
25         A.   No.  What the research tells us is kids
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1 need a different kind of support at different levels
2 of their English acquisition.  So it's not that they
3 need more, but they need a different kind of scaffold.
4         Q.   Have you ever come -- well, how familiar
5 are you with the research in the field of English
6 language learners?
7         A.   Somewhat.  I read a lot.
8         Q.   For how long have you been reading a
9 lot?

10         A.   Forty years or so.
11         Q.   And have you been researching yourself
12 in that field?
13         A.   Yes.
14         Q.   Have you ever come across any research
15 that says that you need to triage the needs for
16 English language learner students during the first two
17 years?
18         A.   Research, no.  That may become a
19 practical reality with lack of resources, but that the
20 research supports that, no.
21         Q.   And why would that become a practical
22 reality?
23         A.   You have a limited amount of time that
24 you're going to get resources to teach kids English,
25 and you have some kids who know no English and some
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1 kids who know a little bit.  So you turn your
2 attention and you put your resources towards the kids
3 who know no English, but the kids with a little bit
4 more support could really do very well, it gives them
5 no support at all.
6         Q.   What would be the consequences for
7 English language learners on limiting additional funds
8 for English language learner programs to only two
9 years?

10         A.   Well, I think we saw that, and I don't
11 know if this is appropriate, and if it's not, tell me.
12 With Mrs. Payan's testimony, that kids get to a
13 certain level and they atrophy.  So they seem to be
14 making very good progress, but the third year in the
15 program, they know the level 1 English.  They know
16 enough English to pretend like they know more than
17 they do, but they, in fact, don't know English well.
18 So they begin to not do well in school.
19              The thing that I think is the most
20 concerning is they begin to disengage and they become
21 frustrated and don't want to be in school.
22         Q.   And do the resource needs for students
23 go away after two years, the resource needs for them
24 to learn English?
25         A.   No.  As a matter of fact, there are some
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1 thinkers in the field who think it's that intermediate
2 stage where kids need more resources and not less.
3         Q.   Why is that?
4         A.   Well, they're advancing in grades, which
5 makes the content demands more difficult, and
6 they're -- at the same time, they haven't learned deep
7 structures of English.  So they know surface level
8 things in English, but they don't know enough English
9 to use English to learn.

10         Q.   Can you give any examples?
11         A.   I may know what a stage is where we do
12 readers' theater, but I don't know the stages of
13 development of an embryo that I need to know in
14 science in the fourth grade.
15         Q.   What are the different types of programs
16 that districts can consider in educating English
17 language learners?
18         A.   Well, like I said, there are two general
19 types; one that makes some use of a child's native
20 language and some programs that are English medium
21 programs.  Within the programs that make use of the
22 child's native language, there are transitional
23 bilingual programs, there are dual language programs,
24 there are early exit transitional bilingual programs,
25 there are late exit transitional programs, there are
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1 two-way dual language programs, there are one-way dual
2 language programs.
3              Within English medium programs, there
4 are programs that are focused on teaching English as a
5 second language, which is teaching language and
6 language arts.  Sometimes, not always, they're coupled
7 with programs that are called sheltered English
8 instructional programs, which helps students access
9 content area while they're learning English.

10         Q.   When you say content area, what do you
11 mean?
12         A.   Science, math, social studies.
13         Q.   Has the research shown any specific
14 types of programs, if sufficiently funded -- has the
15 research shown any particular programs to be more
16 successful than others?
17         A.   Yes.  The research is pretty clear about
18 the advantages of bilingual -- the use of the native
19 language over not using native language.
20         Q.   And are some of those studies cited by
21 the Colorado Department of Education in Exhibit 154?
22         A.   I believe they are, yes.
23         Q.   Go to the appendix of Exhibit 154.  The
24 page number on this is CDE 083468.  And down at the
25 bottom, it has a few studies there, a meta-analysis of
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1 the effectiveness of bilingual education as well as a
2 big picture of meta-analysis, program effectiveness
3 research on English learner.  Are you familiar with
4 the research in those studies?
5         A.   Yes, I am.
6         Q.   And what are some of the essential
7 findings of those studies?
8         A.   Well, meta-analyses are interesting
9 because they are the most sophisticated type of

10 statistical analysis of program results.  So it's
11 taking a bunch of research studies -- or a lot of
12 research studies and saying, "Considering all of these
13 and taking the results of all of these, if we perform
14 this statistical analysis, what does the research tell
15 us?
16              So in the meta-analyses studies -- and
17 there are two-sided.  There's the Rolstad and the --
18 it's not cited that way, but it's a Creed study there
19 and Jay Greene study.  They all came to the same
20 conclusion, that bilingual programs when well-
21 implemented and well-resourced outperformed programs
22 where English was the only medium of instruction.
23 And, in fact, in all of these studies, including
24 August and Shanahan that's not up there, they could
25 not find one study where an English medium program was
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1 more effective than a program of bilingual
2 instruction.
3         Q.   You mentioned the August and Shanahan
4 research study.  What was that study?
5         A.   That was a 2006, and it was a national
6 literacy panel that was commissioned by the U.S.
7 Office of Education to look at various programs and
8 approaches for teaching English language learners, and
9 then to do -- they don't do a meta-analysis.  They did

10 a synthesis of research, and their conclusions were
11 the same as the meta-analyses.
12         Q.   Have you become aware of any other
13 research studies that have concluded that English-as-
14 a-second-language programs or English immersion
15 programs have been shown to be more effective than
16 bilingual programs?
17         A.   Well, not research studies.  There are
18 opinion pieces that are published by think tanks that
19 have a political or an ideological predisposition to
20 one kind of program.  That's very different than a
21 research study.
22         Q.   And what are you speaking of?
23         A.   Well, a couple.  A study in California
24 about submersion versus immersion programs and touting
25 that the benefits of post-Proposition 227 in
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1 California, which was pretty interesting -- you want
2 me to talk about it or just cite it?
3         Q.   Sure, go ahead.
4         A.   Talk about it?
5         Q.   Briefly.
6         A.   Okay.  Well, in this particular study --
7 the premise of Proposition 227 in California was that
8 a new program called structured English immersion
9 could teach English in one year and that program would

10 be so effective that English language learners would
11 need no additional support to be successful in school.
12 And even that study that touted the benefits of
13 structured English immersion, its very own study said
14 after five years, if kids come to first grade as being
15 beginning learners, they only gain one level of
16 English every year.  So after five years, they're
17 still limited-English-proficient.  So there goes the
18 premise that we can teach English in one year and you
19 don't need any help.  And that was just based on the
20 language proficiency part of the test.  It wasn't
21 based on how well kids were doing in content areas.
22         Q.   And who was that study performed by?
23         A.   That study was, I think, published by
24 the Independence Institute.
25         Q.   The Independence Institute?
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1         A.   Not the Independence Institute, the
2 Lexington --
3         Q.   The Lexington Institute?
4         A.   The Lexington Institute.
5         Q.   Are you familiar with any of these other
6 studies?
7         A.   I'm familiar with the study that was
8 recently published in Arizona, again looking at the
9 differences between structured English immersion and

10 the kids who stayed in bilingual education after the
11 passage of Proposition 203.  Again, Proposition 203
12 was a similar voter-initiated mandate to Proposition
13 227, and its premise was that a structured English
14 immersion program would teach kids English in one year
15 without need for any additional support.  And this
16 particular study compared kids who stayed in bilingual
17 programs, which there were very, very few, so the N of
18 kids who stayed in bilingual was very small, compared
19 them to the N of kids who were in structured English
20 immersion.
21              And what was interesting about that
22 study is, once again, there was no evidence that you
23 could learn English in one year.  There was also no
24 evidence that -- they didn't show where kids started.
25 So it was really hard to tell when they reported
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1 differences between bilingual and SEI.  If you don't
2 know where kids start, then looking at the outcomes
3 doesn't make much sense.  You really can't tell
4 anything by it.
5         Q.   Were some of these studies that you
6 mentioned cited in a U.S. Supreme Court opinion
7 written by Justice Alito?
8         A.   Yes, Horne v. Flores.
9         Q.   Horne v. Flores.  And does the field

10 recognize these types of studies as valid?
11         A.   No, the field would not accept either of
12 those studies as scientifically based.  They were not
13 published by peer-reviewed journals, and they weren't
14 blind reviewed or anonymously reviewed.
15         Q.   And where does resources come into play
16 in a district trying to decide what kind of English
17 language learner program they might try to implement?
18         A.   Well, no matter what kind of program you
19 have, you need to have teachers who are prepared, and
20 if you don't, then you have to invest in staff
21 development.  And that's an expense.  You have to have
22 materials to teach English as a second language.  You
23 have to have a pupil-teacher ratio that allows you to
24 do the best kind of teaching, which is small group
25 instruction.  You have to have money to involve
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1 parents in significant and meaningful ways.  You have
2 to have resources to do assessments that show you that
3 the kids are learning.  And you need additional
4 resources -- what you have to do -- you can't do the
5 same thing everybody else is doing.  You have to think
6 about accelerating progress, and you can't accelerate
7 progress when you're using the same programs everybody
8 else is using.
9         Q.   Let's go to your report -- well,

10 quickly, before we do this, in taking the CSAP, has
11 the Colorado State Board of Education authorized
12 school districts to offer accommodations for English
13 language learner students?
14         A.   Yes.
15         Q.   I'm showing you what's been admitted as
16 Exhibit 156, and these are the rules for the
17 administration and assessment of students whose
18 dominant language is not English as adopted by the
19 Colorado State Board of Education.  If you can read
20 this statement here, what does it say?
21         A.   "The State Board of Education will
22 determine accommodations which may be allowed for the
23 assessment of students whose dominant language is not
24 English."
25         Q.   And I'm going to show you what's been
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1 marked and entered as Plaintiff -- I mean Trial
2 Exhibit 155.  And are you familiar with this document?
3         A.   Yes.
4         Q.   And what is this document?
5         A.   This is the set of instructions that
6 school districts get for what are allowable
7 accommodations.
8         Q.   And it's titled the Colorado
9 Accommodations Manual for English Language Learners?

10         A.   Yes.
11         Q.   2009-2010 edition, correct?
12         A.   Yes.
13         Q.   In these accommodations -- do some of
14 those accommodations cost money?
15         A.   Yes, they do.
16         Q.   And we're looking here at Section 3,
17 Page 23 of Exhibit 155.  What are some of these
18 accommodations that might entail the cost of money for
19 school districts?
20         A.   Well, the first one says, "Direct
21 linguistic support accommodations involve adjustment
22 to the text of the assessment.  They can be delivered
23 in English or the native language."
24              And so depending upon the environment
25 and the setting, sometimes it involves translating the
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1 directions of the test to kids so that they know what
2 they're supposed to do on the test.  That's an
3 accommodation that at least allows kids to understand
4 what they're supposed to do.
5              If you have no bilingual teachers in
6 your school, an expense would be hiring someone who
7 could do it in the native language of the child.
8 That's an example.  There are others -- dictionaries,
9 use of dictionaries.  That may be a cost.  A glossary

10 and computer-assisted test.  You can have a pop-up
11 glossary that gives particular concepts in the test in
12 their native language.  There's a cost to developing
13 those kinds of accommodations.
14         Q.   We won't go through many more of these,
15 but looking at Page 25 -- this might not be too
16 readable for you, but if it's not, let me know.
17         A.   Right.  So oral script in math and
18 science is what I was talking about.  That would be
19 translating directions to the test orally.
20              Now, there's also an accommodation that
21 allows kids to provide the answer to items in their
22 native language, and then whoever is in charge of
23 administering the test has to translate the items from
24 native language to English.  Again, if the classroom
25 teacher is not bilingual, then you have to hire people
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1 that can do that.
2         Q.   Dr. Escamilla, what were you asked to do
3 in this case --
4         A.   I was --
5         Q.   -- for the Plaintiff-Intervenors?
6         A.   I'm sorry.  I was asked to talk to
7 people in four different school districts and put them
8 in different kinds of programs in Colorado and to
9 assess qualitatively the kinds of services that they

10 were offering to English language learners.
11         Q.   If we look at Trial Exhibit 5401, it's
12 the expert report of Dr. Escamilla.  Do you recognize
13 this document?
14         A.   Yes, I do.
15         Q.   And is this the report that you drafted
16 in this case?
17         A.   Yes, it is.
18         Q.   And it has Numbers 1 through 5 of what
19 you were asked to do in this case, right?
20         A.   Yes.
21         Q.   And in identifying the basic elements
22 and resources, what are the basic elements and
23 resources necessary to implement a quality educational
24 program?
25         A.   Starting at the beginning -- I mean --
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1 so you have to fulfill your legal obligations to the
2 state and to the federal government, which is
3 identifying the kids who don't speak English.  Then
4 you have to provide some sort of a program to teach
5 them.  Then you have to monitor whether or not the
6 program is helping them to learn English, and then you
7 have to have some criteria for determining when they
8 know enough English to be successful in the
9 mainstream.  You have to provide qualified teachers.

10 You have to provide books.  You have to hopefully have
11 a good parent involvement program.
12              And you want me to go on?
13              If our teachers don't have what they
14 need to implement this program, then what are we going
15 to do, so what kind of professional development are we
16 going to have, what sorts of extra help are we going
17 to give to English language learners if they need it.
18 So Saturday school, after-school tutoring, summer
19 school programs.  I mean you need -- there's a variety
20 of things that you need to have to have a quality
21 program.
22         Q.   When it comes to identification, what
23 responsibilities does the school district have?
24         A.   Well, they have to do a basic intake
25 survey, which is usually called a home language
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1 survey, ascertaining whether or not the children or
2 people in their household speak a language other than
3 English, and then from there, children who answer a
4 language other than English need to have some sort a
5 formal assessment.  And with the formal assessment,
6 then the district or the school determines whether or
7 not they are non-assessment proficient, limited
8 English proficient, or fully English proficient.
9              And then, from there, they're placed

10 into some sort of a program.
11         Q.   And in Colorado, what is the initial
12 placement examination known as?
13         A.   The CELA.
14         Q.   And thereafter, are school districts
15 required to administer other assessments to English
16 language learners?
17         A.   They have to do the CELA until such time
18 as the kids are determined to be FEP or monitored, and
19 then they have to continue to -- then the children
20 have to take the CSAP.
21         Q.   And that's a CELA Pro, is that --
22         A.   Yes.
23         Q.   Because there's a CELA Place?
24         A.   Which is the screener, and then the CELA
25 Pro is the test that's administered generally in
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1 January.
2         Q.   And the CELA Pro, what score does the
3 Colorado Department of Education suggest or require
4 for students to achieve before being considered for
5 exiting?
6         A.   An overall score of 5.
7         Q.   That's the advanced?
8         A.   Yes, or a body of evidence.
9         Q.   And what would be included in a body of

10 evidence?
11         A.   A body of evidence might be CSAP scores.
12 It might be outcomes on informal reading and writing
13 assessments.  It might be teacher judgment.
14         Q.   Looking back at Exhibit 154, on Page 29,
15 right here, it says standardized assessments in the
16 guidebook, and it says, "These two tests are
17 standardized assessments and should be used as a
18 trigger to further review with a BOE in order to meet
19 or exceed these thresholds."  And the left-hand side,
20 it says CELA Proficiency overall score of 5 FEP?
21         A.   Yes.
22         Q.   And what does FEP stand for?
23         A.   Fully English proficient.
24         Q.   And gathering this body of evidence and
25 reviewing this body of evidence, would that require
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1 resources from school districts?
2         A.   Oh, my goodness.  Yes.
3         Q.   And once a student is placed, how should
4 that student be served?
5         A.   Well, that's dependent on what decisions
6 a school or a school district has made about a
7 program.
8         Q.   How difficult it is -- is it in Colorado
9 for a school district to consider starting a program

10 anew with the level of resources that they're provided
11 by the State?
12         A.   I think it's very difficult.
13         Q.   Are the start-up costs generally
14 significant?
15         A.   Well, the start-up costs are significant
16 because it requires resources -- and resources are
17 human and material -- and assessment, and that
18 requires likely -- since so few teachers in Colorado
19 have full qualifications in teaching second language
20 learners, there are significant professional
21 development costs in starting up any new program.
22         Q.   Do you have an opinion as to how
23 Colorado school districts determine what program
24 they're going to offer because of the resources that
25 they're made available?
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1         A.   Do I have an opinion about that?  Well,
2 it's not just whether or not they have resources.  It
3 also depends, I think, on the ideological disposition
4 of people in the school districts who are making
5 decisions about what kind of programs kids deserve.  I
6 think that what we have is sort of -- rather than
7 saying research tells us this is the best kind of
8 program, we have sort of a neutral stance on what
9 districts can do.  So there's little supporting

10 guidance in terms of doing a best practice.
11         Q.   In your report on Page 3, according to
12 CDE data in 2009 and 2010, how many NEP and LEP
13 students were there in schools?
14         A.   94,758.
15         Q.   And what was the amount of funding made
16 available?
17         A.   ELPA funding was 12,121,200.
18         Q.   And are school districts required to
19 monitor students once they reach the FEP status?
20         A.   Yes, they are.
21         Q.   For how many years?
22         A.   Two years.
23         Q.   Why do they need to be monitored those
24 two?
25         A.   To ensure that the children continue to
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1 make progress and don't regress.
2         Q.   And do children sometimes need
3 additional programs or services once they've become
4 FEP?
5         A.   Yes, frequently they do.
6         Q.   In what manner?
7         A.   It depends on the individual student,
8 and so if I could again use the case of Mrs. Payan,
9 which I thought was pretty tragic, one of her children

10 ended up in special education, which was a type --
11 most likely a type of regression from doing pretty
12 well in English at first and then not doing so well
13 once they had been exited.
14         Q.   In the second question you were asked,
15 it says, "Are quality preschool programs necessary for
16 ELL preschool program?"  And what was your conclusion?
17         A.   Well, preschool is good for everybody.
18 It might be particularly beneficial for children who
19 do not speak English, as it could give them some basic
20 skills in English before they enter kindergarten.
21         Q.   And why would it be particularly
22 important for ELL children as opposed to maybe other
23 children?
24         A.   Well, I want to emphasize that I think
25 preschool is good for everyone.  It gives you
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1 advantages in academic preparation for kindergarten.
2 It gives you advantages of socialization and learning
3 about school.  For kids who are poor kids, it also
4 takes care of some of your physical and emotional
5 needs, such as nutrition.
6         Q.   In your report on Page 3, you state
7 that, "Given that the vast majority of these children,
8 the Colorado ELL children, will enter Colorado
9 elementary schools where English will be the only

10 medium of instruction, a quality preschool program
11 with a comprehensive second language curriculum could
12 benefit ELL preschool children and assist them in
13 preparing for kindergarten."
14              And why do you include that first issue
15 with respect to given the vast majority of these
16 children will be English --
17         A.   Very few children in Colorado will have
18 opportunities to learn in their native language.
19 87 percent of the children, according to the Colorado
20 Department of Education, are in programs where English
21 is the sole medium of instruction.  So an extra --
22 basically what I'm saying is an extra year of hearing
23 English, hopefully with a program where there are
24 targeted opportunities during the day to learn English
25 as a second language, will help prepare kids for
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1 kindergarten.
2         Q.   The next question that you were asked to
3 answer or address was the relationship of available
4 funding for ELL programs compared to the resources
5 necessary to implement successful ELL programs.  And
6 what did you find here?
7         A.   What did I find in terms of the
8 relationship of available funding?
9         Q.   Yes.

10         A.   There isn't enough funding to provide
11 children adequate or quality programs.
12         Q.   And what was the basis for your opinion?
13         A.   Well, when you consider that -- again, I
14 want to say this.  All Colorado schools are
15 underfunded.  So you start with schools that are
16 under-resourced, and then you add on to it children
17 that are going to need some extra help if they're
18 going to be successful in meeting the standards that
19 the State of Colorado has for them.  Then you're
20 starting with under-resourced schools, and then you're
21 adding a population of students 100,000 strong who are
22 going to need some extra help if they're going to get
23 to where everyone expects them to go.  And right now,
24 they're getting very little assistance, and they're
25 only getting it for two years.
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1         Q.   And in your report, you gave an example
2 of how the funding was inadequate.  But you didn't
3 necessarily entertain all the exhaustive resources
4 that could be needed by school districts to implement
5 a quality English language learner program, correct?
6         A.   No, I --
7              MR. FERO:  Objection, leading.
8              THE COURT:  Sustained.
9         Q.   (BY MR. HINOJOSA)  What did you

10 consider -- what did you consider when -- in your
11 study of whether or not there is adequate funding --
12 or the relationship between funding and the quality of
13 English language learner programs?
14         A.   Well, we started by looking at what was
15 the amount of dollars per student who was an English
16 language learner in the district and then looked at
17 the fact that those dollars -- the ELPA dollars are
18 only available for two years.  So after two years,
19 basically zero dollars are available.
20              If I'm going to have -- I'm going to
21 give an example now.  If I have students who need an
22 ESL class in an elementary school and we want to staff
23 it at 10 kids but our entire school population of
24 teachers is staffed at 1:25, in order for me to have a
25 class of 1:10, some teachers have to have 30 or 35

3742

1 kids so that we can have 1 teacher with 10 kids.
2 That's a resource issue.
3              What do my teachers need to know?  They
4 have to have access to the math and social studies and
5 science.  What do my teachers need to know in order to
6 give the English language learners access to those
7 content areas?  That's a professional development
8 need, and it's a resource issue.
9         Q.   In your analysis, did you also look at

10 federal funding?
11         A.   Yes, we did.
12         Q.   And what was the example that you gave
13 in your report of demonstrating, as you state here on
14 Page 6, a more concrete way the relationship of
15 funding of ELL programs compared to resources?
16         A.   The SIOP example?  Could you move it up
17 a little there?  Yes, that was the example, SIOP.  So
18 let's say I decide that all of my teachers need some
19 sort of preparation in how to teach kids who are
20 English language learners.
21         Q.   And what is SIOP?
22         A.   SIOP is Sheltered English Instructional
23 Protocol.  It's a commercially available program that
24 consists of materials for children, students, and a
25 professional development program for teachers.
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1         Q.   Is that available for purchase?
2         A.   Yes.
3         Q.   Is there training involved with that
4 too?
5         A.   Yes, there is, and I believe it's about
6 four hundred and some dollars per teacher.  And
7 that --
8         Q.   Go to Page 7 of your report here where
9 you talk about the program costs for SIOP.

10         A.   Range from 250 to $800 per teacher, so
11 it's about $400 per teacher.  If a school sends 20
12 teachers for SIOP training, the cost is about $5,000.
13 That's plus the cost of substitute teachers for the
14 two-day training, which averages about $125 per day
15 per teacher.  That's an additional 2,500.
16              Then if you purchase the SIOP materials,
17 which why would you send people to get the training
18 unless you're actually going to purchase the materials
19 and have people use them, there's an additional cost.
20 That comes to pretty easily over $8,000.  I just want
21 to add that SIOP is one of the least expensive of the
22 kinds of programs that are available to help teachers
23 learn about teaching English language learners.
24         Q.   Can SIOP be an effective program if
25 implemented accordingly and with the appropriate
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1 resources?
2         A.   There is research that supports it.
3 Yes.  It was meant to be used for content-area
4 teaching and not for the actual teaching of English.
5         Q.   So in addition to SIOP, what would you
6 have to do to ensure that students access --
7         A.   Well, you still need a program to teach
8 kids English.  So SIOP will help kids access content
9 areas, but you still need a good program to teach

10 English language development, listening, speaking,
11 reading, and writing.  The example I gave there was
12 GLAD training, which is about a thousand dollars a
13 teacher, to help teachers learn to teach English and
14 language arts.
15         Q.   And here you have your conclusion.  Can
16 you read your conclusion?
17         A.   "In short, the amount of funding
18 available from the state to supplement the cost of
19 educating ELLs is woefully inadequate.  While many
20 school districts make valiant efforts to implement
21 effective programs, most readily admit that the state
22 funds barely cover the cost of administering the CELA
23 test."  And then I put more -- I discuss more of that.
24         Q.   In the next section, you speak of the
25 extent of learning and achievement by ELL students.
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1 And what was (sic) your general conclusions about
2 that?
3         A.   There were two, and one was we don't
4 move very many children from the ranks of LEP to the
5 ranks of FEP.  Children who are FEP seem to be doing
6 fairly well on measures of academic achievement, such
7 as the CSAP.  However, we're not moving very many kids
8 from LEP to NEP to FEP.  As a matter of fact, we are
9 atrophying kids at the LEP stages.

10              Then, when you look at outcomes, what
11 you see across time is that fewer and fewer kids score
12 at the proficient or proficient advanced levels on
13 CSAP who are LEPs and NEPs.  So you see a widening of
14 the gaps across time.  And I believe I put a table in
15 there illustrating that.
16         Q.   And on Page 7 of your report, what did
17 you reach with respect to which students the majority
18 of ELL programs are directing their attention to?
19         A.   Most of the programs, at least in the
20 places that we looked at and from my experience with
21 other school districts in the state, focused their
22 efforts on NEP kids.
23         Q.   Do you still have any experience in
24 working with school districts inside the schools or
25 are you a researcher?
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1         A.   No, absolutely, I'm in schools a day
2 every week.  I have an ongoing research project that's
3 now in its second phase and in its -- let me think --
4 eighth year.  It's a project called Literacy Squared.
5         Q.   In looking at the proficiency levels,
6 look at Table 1 on Page 9 of your report.
7         A.   Uh-huh.
8         Q.   And what was the purpose of you looking
9 at these performance numbers?

10         A.   Well, I think to illustrate the gap that
11 exists between performance levels of kids who are
12 English language learners and those at the mean
13 Colorado result for the same.  So if you look at third
14 grade and you look at reading ELL kids who are
15 classified as LEP, 10 percent of them were proficient
16 or advanced, where in Colorado, 61 percent of all
17 Colorado students were proficient or advanced.
18              And if you look across grade levels,
19 what's I think noteworthy is the number of kids across
20 grade levels, all Colorado kids, which are reading
21 all, stays within a range that's similar.  So within
22 55 percent of the kids and 61 percent of the kids are
23 proficient or advanced, but when you look at LEP kids
24 across those same grades levels, fewer and fewer kids
25 are proficient or advanced on the reading test.  You
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1 see the same thing in writing, and you see the same
2 thing in math.
3         Q.   And then here in your analysis, read
4 this highlighted statement here on Page 9.
5         A.   Could you push it -- "The state is not
6 providing adequate funding for basic instructional
7 programs and no funding for supplementary programs,
8 thereby making the closing of the achievement gap
9 unlikely in the foreseeable future."

10         Q.   And that's your expert opinion; is that
11 correct?
12         A.   That's right.
13         Q.   You also looked at the percent of ELL
14 LEP students proficient on CSAP in reading and math
15 compared to all Colorado students; is that correct?
16         A.   Yes.
17         Q.   And what type of trend did you notice
18 with regard to this analysis?
19         A.   That the very same trend -- could you
20 move it down?
21         Q.   Sure.  Sorry.
22         A.   So one of those tables referred to LEP
23 kids and the other one to NEP kids.  And you see the
24 very same trends.  And again, what you see is sort of
25 a level -- a range of sameness across grade levels for
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1 all kids in reading and writing and math, and then you
2 see sort of a steady decline for LEP kids.
3         Q.   What concerns do you have about the
4 quality of education being offered to the LEP and NEP
5 students, more generally, the English language learner
6 students in Colorado?
7         A.   Well, all kinds.  If you go back to the
8 work force readiness slide and you look at what kids
9 are expected to do and you don't see increasing levels

10 of achievement across grade levels, you see decreasing
11 levels of achievement, you wonder how the 100,000 kids
12 who don't speak English as a second language are going
13 to meet the standards to be work force ready provided
14 they stay in school and finish high school.  So lots
15 of concerns.
16         Q.   And one of your conclusions here, you
17 say that, "These children get little access to an even
18 basic ELD program and even less access to promising
19 programs, such as after-school tutoring, summer
20 programs, computer-assisted learning, et cetera, that
21 have been demonstrated to help improve achievement for
22 ELL students."
23              And why aren't these students -- why are
24 they only accessing a basic ELD program in large part
25 as well as not accessing these other effective
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1 programs?
2         A.   A lot of school districts don't have
3 after-school programs or summer programs for anyone,
4 much less ELL students, or if they do, they're
5 targeted for a particular population of kids or, you
6 know, they're a migrant summer school, a student has
7 to be classified as a migrant student in order to
8 access the summer school.  So if you're not a migrant
9 student, even though you might be an English language

10 learner, you don't qualify.
11         Q.   And why aren't these school districts
12 offering these types of programs?
13         A.   I don't think it's that they don't want
14 to.  They can't.
15         Q.   Why can't they?
16         A.   They don't have enough resources.
17         Q.   With particular -- just focusing on
18 summer programs, why are summer programs important for
19 English language learners in helping to improve
20 achievement for ELLs?
21         A.   Well, for some of the same reasons
22 they're good for all kids.  If kids don't read over
23 the summer, the level of reading decreases.  If you
24 don't practice English over the summer, the level of
25 English will regress.  We know there's a summer
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1 regression.
2         Q.   You also analyzed programs at the four
3 districts where the Plaintiff-Intervenors attend; is
4 that correct?
5         A.   Yes, I did.
6         Q.   I'll turn to Trial Exhibit 5406.
7              MR. HINOJOSA:  May I approach, Your
8 Honor?
9              THE COURT:  Yes.

10              MR. HINOJOSA:  A copy for the Court.
11              (Document tendered.)
12         Q.   (BY MR. HINOJOSA)  And this is a report
13 that your office -- your study of Sheridan's program.
14         A.   Yes.
15         Q.   Now, tell me, what did you do with
16 respect to your analysis of this program?
17         A.   We called up the person who was the
18 director -- the ELA director in each of the schools --
19 each of the four school districts.  We had a set of
20 interview questions.  We got the permission of the
21 superintendent, and in most cases, we were willing to
22 talk to the superintendent too, but they deferred to
23 the ELA coordinator.  Then, for an average of one and
24 a half or two hours, we interviewed the ELA
25 coordinator about how they identify students, what
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1 kind of programs they have, how they involve parents,
2 what are their concerns, what would they like -- what
3 would they like -- if they had their wishes for better
4 programs, what would they have, and we also asked them
5 what kind of support they had been given by the
6 Colorado Department of Education for developing better
7 programs.
8         Q.   And did you end up visiting each of the
9 school districts?

10         A.   We did not.  I visited Greeley West High
11 School.  And the reason was the school -- we had --
12 there's a series of things that university professors
13 have to do in April.  It's a whole bunch of
14 conferences, so there was no time in April.  March,
15 the schools do not want you to visit the schools
16 because it's the month in which they're giving CSAP
17 tests.  So visitations aren't really encouraged or
18 allowed during that particular period of time.
19              April is the month that university
20 professors have to do ERA, the various other
21 conferences.  And May, school gets out.  So ended up
22 doing one school visit.
23              In January, when we started, was CELA
24 testing time.  So it was very hard to find an
25 uninterrupted time to visit a school.
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1         Q.   Now, did this impact your analysis?  In
2 other words, did it undermine your analysis?
3         A.   Did it undermine our analysis because?
4         Q.   Because you didn't make observations at
5 each of the school districts.
6         A.   I would have preferred to have done
7 that.  I think it would have strengthened our
8 analyses.  I do not think our analyses are limited
9 because of that.  If you want me to explain, I will.

10         Q.   In the field -- in the research field,
11 are you familiar with these similar types of analyses
12 being done by other researchers?
13         A.   Yes.  And I wanted to explain -- so I
14 would like to explain the caveat.  The best kind of
15 research is where you interview someone and then you
16 go and observe to make sure the observation matches
17 the assessment.  That is done in cases where people
18 purport to be doing wonderful things with kids.
19 "Everything's perfect here.  You don't need to come.
20 All of the kids are reading at grade level.  All the
21 kids are writing wonderfully."
22              In the case of the four districts we
23 looked at, the ELA coordinators were so candid, that
24 "We're not doing best practices.  We're not even in
25 some cases meeting the legal rights of kids," that in
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1 that case you don't need to go and observe what
2 someone has already reported to you that they're not
3 doing.  I hope I make myself clear.
4         Q.   Yes.  Let's go to Sheridan first.  And
5 who did you talk to at Sheridan?
6         A.   Maggie Guntren was the ELA coordinator.
7         Q.   And how many ELLs were identified in
8 Sheridan at that time?
9         A.   753.

10         Q.   And what type of program did the -- what
11 type of English language learner program did Sheridan
12 own?
13         A.   They didn't have an ESL program in the
14 elementary, so they didn't have a program to teach
15 kids English.  She reported that they use Rosetta
16 Stone, which is a computer program for learning
17 English.  They have a program for newcomers about an
18 hour a day, and they use CELA scores to place kids in
19 the program.  They have a very minimum program.
20         Q.   Is Rosetta Stone itself a valid source
21 for learning academic English?
22         A.   No, no.  It's a program to teach kids
23 the beginning social language, but it is not a program
24 to help you learn math in English or science in
25 English or social studies in English.  This is the
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1 only school district I ever have seen that uses
2 Rosetta Stone.
3         Q.   And how cooperative was the Sheridan
4 contact?
5         A.   Very cooperative and very candid.
6         Q.   And what types of opportunities to learn
7 were available at the elementary level?
8         A.   None.  There was no English language
9 development program.  There was no program to teach

10 kids to read and write English.
11         Q.   And is that what an English language
12 development program does?
13         A.   That's the difference between an ESL
14 program and ELD program.  So Rosetta Stone is a
15 program that helps you understand and speak English,
16 but there's no program to help kids to read and write
17 in English.
18         Q.   And then, the ELD program itself, that
19 doesn't teach -- I think you testified earlier that
20 that wouldn't teach content; is that right?
21         A.   No, it's not a content program.
22         Q.   And the Sheridan contact mentioned
23 having $20,000 for training?
24         A.   Uh-huh, and three days of direct
25 training, yes.
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1         Q.   And so what was your overall impression
2 of the Sheridan program?
3         A.   Nice people trying hard, but not a very
4 good program at all.
5         Q.   What concerns would you have about the
6 learning opportunities for these children?
7         A.   Well, all kinds.  No opportunity to
8 learn to read and write in English, no opportunity to
9 access content area instruction, no curriculum, no

10 materials, although she did say they were hoping to
11 adopt some materials for next year.  Being taught by
12 teachers who didn't have specialized training; add
13 that to the list of concerns.
14         Q.   Looking at the next report of Mapleton,
15 this is Exhibit 5405.
16              MR. HINOJOSA:  May I approach, Your
17 Honor?
18              THE COURT:  Yes.
19              (Document tendered.)
20              THE COURT:  Thank you.
21         Q.   (BY MR. HINOJOSA)  Exhibit 5405, who did
22 you speak with at Mapleton?
23         A.   Brenda Gifford.
24         Q.   Who is Brenda Gifford?
25         A.   Brenda Gifford had a few different
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1 roles, one being English language acquisition
2 coordinator, but she was also in charge of curriculum
3 instruction.  So she had more than one job.
4         Q.   And how many English language learner
5 students?
6         A.   7,600.
7         Q.   And what percentage were identified as
8 LEP or NEP?
9         A.   35 percent of them are NEP, and

10 43 percent of them were LEP.  I think.  It comes to
11 about one-third of the kids in the entire school
12 district are English language learners.
13         Q.   Do you know approximately across the
14 state how many are?
15         A.   Across the state?
16         Q.   How many students are identified as
17 English language learners?
18         A.   110,000.
19         Q.   Out of 800,000-plus, is that right?
20         A.   Yes.
21         Q.   And what were your findings with respect
22 to Mapleton?
23         A.   So Mapleton was a little bit different
24 than in Sheridan.  In Sheridan, everyone had the same
25 program or nonprogram, so to speak.
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1              In Mapleton, two of the elementary
2 schools had transitional bilingual programs, and then
3 the rest of the schools either had no ESL program or
4 had an ELD program.  So they had -- depending on the
5 school, there were different opportunities for kids to
6 access a program.
7         Q.   Did they just not want to serve those
8 students?
9         A.   Did they just not -- no.  What they did

10 was that they were giving parents options.  So one
11 option might be a transitional bilingual program.
12 This school, we don't have any kind of a program.  I
13 do not know nor was Brenda very explicit in how
14 parents were informed about what the best programs for
15 their kids would be.  So my assumption is that some
16 parents chose a program because it was close to their
17 home and convenient and not necessarily because it was
18 the best program for their kids.
19         Q.   So on Page 2 of your report, you
20 mentioned that ELLs in the district receive ELL
21 instruction for 20 to 25 minutes a day using the
22 McGraw-Hill program.  What was your concern -- or what
23 was the reason why you included that in your report?
24         A.   Well, I thought it was important to note
25 that they did have a program and that the program
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1 included reading and writing.  A concern with the
2 program was that it's a program that was meant for
3 kids in kindergarten through the second grade, and
4 they were using the same program for newcomers and for
5 some kids in the third to the fifth grade.
6         Q.   And at the bottom of this same page of
7 Exhibit 5405, you mentioned that other students --
8 their teachers often try to differentiate according to
9 the language needs but no support was being provided

10 in the content area and that they weren't
11 differentiating and scaffolding the way they should
12 be.
13              And why weren't they differentiating and
14 scaffolding the way they should be?
15         A.   This school district was starved, in
16 that 70 percent of the staff has fewer than three
17 years of teaching experience.  So there isn't a real
18 experienced veteran teaching force in any of their
19 schools.  So you couple young teachers who are just
20 learning how to be teachers with having no preparation
21 for teaching English language learners, and you've got
22 teachers who are trying to figure out how to deal with
23 25 kids, much less differentiating instruction for
24 various kids with various needs.
25         Q.   And overall, what was your impression of
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1 the Mapleton District in serving its ELL students?
2         A.   Well, they're making some attempts at
3 the elementary level, but there's very little going on
4 at the secondary level.  There's no secondary
5 materials.  They were hoping to adapt some secondary
6 materials for next year.
7         Q.   And what impact did the amount of
8 resources that the district was receiving for ELPA
9 funding for its English language learners, how did

10 that impact the learning programs as far as being --
11         A.   Well, when one-third of your kids are
12 English language learners and you only get help for
13 two years, then, again, the kids who have exhausted
14 their two years still need some scaffolds and aren't
15 getting very many opportunities to learn.
16         Q.   And here, I'm going to show you Exhibit
17 47.  This is a copy of an ELL request regarding the
18 number of years in Mapleton by category.  And on the
19 left-hand side, it has years in Mapleton.  Then it has
20 columns for LEP, NEP, and FEP.  What conclusions do
21 you draw from the number of years that a student might
22 have been in Mapleton as an NEP, LEP, or continue as
23 an FEP?
24         A.   Well, you have to remember that I wasn't
25 a math major, but for kids who have been in the
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1 district for four years, only about 20 percent of them
2 are FEPs.  All of the rest of them are still NEPs or
3 LEPs.  If they've been in the district five years, it
4 moves to about 30 percent, and 40 percent for six
5 years.  So at six years, not even half of the kids
6 have moved from LEP to FEP status, and if you're only
7 getting support for two years, you've got a bunch of
8 years there where you're not moving kids from LEP to
9 FEP.

10         Q.   You also looked at Greeley; is that
11 right?
12         A.   Yes.
13         Q.   Before we go to Greeley, let's talk
14 about Rocky Ford.
15         A.   Okay.
16              MR. HINOJOSA:  May I approach, Your
17 Honor?
18              THE COURT:  Yes.
19              MR. HINOJOSA:  This is Exhibit 5404.
20              (Document tendered.)
21         Q.   (BY MR. HINOJOSA)  Who did you speak
22 with at Rocky Ford?
23         A.   Sandra Lundquist.
24         Q.   And what position did she hold?
25         A.   She's another person -- she's the
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1 principal of the elementary school, and she's the ELA
2 coordinator, or was.  I mean I don't know.
3         Q.   And approximately what population of the
4 Rocky Ford enrollment was identified as English
5 language learners?
6         A.   Well, they have 55 students who are
7 English language learners, and they have 825 students
8 in the entire school district.  They only have three
9 schools.  This is a very small rural school district.

10         Q.   And what were your conclusions reached
11 as to Rocky Ford?
12         A.   They had a review from the Office for
13 Civil Rights several years ago, so I found them to be
14 more knowledgeable -- at least Miss Lundquist, more
15 knowledgeable about what she was supposed to do.  And
16 I also found they have made some strides in improving
17 program options for kids.
18              So at the elementary school, the kids
19 had transitional bilingual education through the
20 second grade.  They had allocated some resources to
21 buy books for the library in Spanish, but at the
22 secondary school, there still weren't very many
23 opportunities for English language learners to learn
24 English.
25              So I want to qualify:  Doing better
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1 doesn't mean doing well, meaning that they were doing
2 better than the other school districts, that doesn't
3 mean the kids were doing well in Rocky Ford.
4         Q.   So did you find that Rocky Ford was
5 doing well with its English language learners?
6         A.   No.  I didn't find -- as a matter of
7 fact, the entire school district, kids are not doing
8 well.
9         Q.   And what was your impression of Rocky

10 Ford's effort in serving the needs of the English
11 language learner?
12         A.   Well, again, the same as all of the
13 other school districts.  I think people are trying and
14 they're well-meaning, but they are not doing anywhere
15 near what kids deserve and what kids need.
16         Q.   You also looked at Greeley; is that
17 correct?
18         A.   I did.
19         Q.   Let me show you Exhibit 5408.  Do you
20 recognize this as your report for Greeley?
21         A.   I do.  That was my observation.
22              MR. HINOJOSA:  May I approach, Your
23 Honor?
24              THE COURT:  Yes.
25         Q.   (BY MR. HINOJOSA)  And who did you speak
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1 with at Greeley?
2         A.   I spoke with the principal, and I spoke
3 with the English language acquisition teacher.  Her
4 name is Jessica Cooney.  And the principal's name is
5 Bryan White.
6              (Document tendered.)
7         Q.   And how many English language learner
8 students does Greeley have?
9         A.   Does Greeley have?  That's the site

10 visit you've got there.  So the report, they have
11 4,902 English language learners out of a population of
12 18,000.
13              MR. HINOJOSA:  May I approach, Your
14 Honor?
15              THE COURT:  Yes.
16              (Document tendered.)
17         Q.   (BY MR. HINOJOSA)  Exhibit 5407, that's
18 your observations -- not your observations, but your
19 analysis of Greeley based on your --
20         A.   Yes.  So I want to add to the people I
21 spoke to.  I spoke to Kathi Ramirez, who was the ELA
22 coordinator for the school district as well as the
23 principal and teacher at Greeley High School.
24         Q.   And what were the findings that you made
25 with respect to Greeley?
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1         A.   Greeley is very proud, as well they
2 should be, of their program to serve NEP kids, but
3 once you're no longer a NEP or after one year, they
4 have no program for LEP kids and they have no programs
5 for helping kids access content area in instruction.
6         Q.   So what can you expect based on your
7 experience and research of the performance of those
8 students not receiving any services?
9         A.   It's not going to be a pretty picture.

10         Q.   And why weren't they providing those
11 services to other students?
12         A.   They didn't have the resources to do
13 beyond NEP kids, and they've had an influx of recent
14 arrival kids who are refugees from Somalia and Burma
15 in addition to Spanish-speaking kids.
16         Q.   Does Greeley have a lot of challenges?
17         A.   Yes.  Oh, my.  Yes.
18         Q.   And what were your findings with respect
19 to Greeley?
20         A.   Well, I think one needs to remember --
21 and Greeley is a good example -- that for kids who are
22 recently arrived in the United States, it's not just a
23 matter of learning English.  You've got refugee kids
24 who have been in war-torn countries, kids who have got
25 here all by themselves because their parents have been
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1 murdered.  These are kids who have psychological
2 issues and mental health issues, and that's on top of
3 their needs to learn English and needs to access the
4 curriculum.  Greeley has a lot of challenges in that
5 they have never had a refugee population like the
6 Burmese and the Somali kids.  Their population
7 historically has been Spanish-speaking kids.
8         Q.   In your report at the top of Page 5, you
9 said, "The district is using its Title III monies to

10 purchase these materials" that are provided on the
11 prior page, like English language curriculum?
12         A.   Right.
13         Q.   But that "money is not sufficient to buy
14 all components of the materials," correct?
15         A.   No.
16         Q.   And what about with respect to the
17 qualified teachers?
18         A.   They have a shortage of qualified
19 teachers.  They are trying -- this summer, they were
20 trying to do some SIOP training, but the SIOP
21 training, since they didn't have money to pay teachers
22 to do the training, teachers had to volunteer to go to
23 the training.  And I think they were even limited in
24 how many people they could send to the training.
25         Q.   And on Page 6 of your report, what did
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1 you conclude about Greeley?
2         A.   I'm turning to Page 6.  I guess just
3 what I articulated, that they're well-meaning and
4 they're trying hard, but the program is woefully
5 inadequate, and they admitted that the program was
6 woefully inadequate.  Only NEP kids have any kind of
7 access to a full-blown program.  There's little
8 opportunity to learn content, and they don't have
9 qualified teachers.  I think the issue is exacerbated

10 at the secondaries.
11         Q.   Why is that?
12         A.   At the Greeley West High School, when I
13 visited their newcomer program, there were 35 kids in
14 one ESL class, 35 recent arrivals, of whom 30 had no
15 formal education prior to arriving in Greeley.  So
16 these are 14-year-old kids who are in refugee camps
17 and now find themselves in a high school in Greeley,
18 Colorado.
19         Q.   Were your observations consistent with
20 what was reported to you?
21         A.   Absolutely.  Yes, absolutely.
22         Q.   Looking at Exhibit 5408, your school
23 visit to Greeley West High School, can you share with
24 the Court some of your observations?
25         A.   Well, again, I want to say that it's not
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1 that people aren't trying, that they don't care about
2 kids.  So the principal named at least some surface
3 things that he's trying to do to make sure that all of
4 the kids who don't speak English feel welcome in the
5 school.  So you walk in the school, and they have
6 flags from all of the countries where they have kids
7 who are -- where they have kids.
8              The tension is -- the kids seem to do
9 well while they're in the newcomer program or the ESL

10 program.  Integrating into the mainstream of Greeley
11 West High School is quite difficult when teachers
12 aren't prepared to accommodate language needs and when
13 the mainstream student population is not all that
14 friendly to kids who look as different as the refugee
15 kids.
16         Q.   And how would professional development
17 and other training address that issue?
18         A.   There are all kinds of ways.  They're
19 giving teachers better techniques to help kids access
20 the content.  The principal mentioned, as did the ESL
21 teacher, that mental health training would be really,
22 really helpful, that most of the teachers at the high
23 school had never taught refugee kids and were totally
24 unaware of some of the traumatic situations that they
25 came from.  Most of the families do not have cars, and
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1 the bus system in Greeley isn't very good because
2 almost everyone has a car.  And so even getting to
3 school and for parents to come for parent-teacher
4 conferences, it's challenging.
5         Q.   Do you believe that a -- do you believe
6 that communities should have a say in what kind of
7 program they offer students?
8         A.   I believe that what should be offered to
9 school districts is a menu of best practice, and from

10 the best practice, then school districts according to
11 their community needs and student needs should have
12 some choices, but I do not believe that school
13 districts should just do whatever the heck you want.
14 I don't think that that's effective or appropriate.
15         Q.   Is it your opinion that the community of
16 Greeley wants to simply have this type of program for
17 its English language learners?
18         A.   Not at all.  No, I think they're working
19 very hard to identify additional things they can do to
20 help the population that they know they're not
21 successful with.
22         Q.   Very briefly, can you talk about some of
23 your observations in the classroom of students, you
24 know, being taught?
25         A.   So this particular class was a reading
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1 class.  It was not the ESL class.  And this particular
2 student -- and I named him "M" to protect his
3 identity, but what he had to do was fill in the blank.
4 So it was kind of a grammar test.  And so the sentence
5 was, "The praying mantis 'blank' an insect."  So his
6 choices were "is," "had," "are," and "do," and he
7 didn't know what a praying mantis was and he didn't
8 know what an insect was.  So in any other sentence, he
9 might have been able to say, "My dad is a man."  He

10 might have been able to do a sentence in a
11 grammatically correct way, but he had no idea what the
12 sentence meant.  So he didn't know how to choose the
13 right answer.  And this is a pretty -- this is a
14 low-level reading class.
15         Q.   Did the district do anything outside of
16 the school to try to make the students feel more
17 welcome, the refugee students?
18         A.   They had parents who they were hiring as
19 hall monitors to try to make the parents feel more
20 welcome at school and to try to give them a glimpse
21 because most of the parents also had never been to
22 school and didn't have a formal education.  So they
23 were trying to do things.
24              There's a summer school program that
25 was -- they were trying to provide kids bus passes so
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1 that they could access the program.  They had credit
2 recovery for kids who failed content classes so that
3 they could earn credits.
4         Q.   You mentioned that the district -- I
5 mean that the students did well in their ESL programs.
6 But for how long would they be allowed to be in their
7 ESL programs or serve in the ESL programs?
8         A.   The maximum is a year.
9         Q.   And in your expert opinion, is that

10 sufficient time to become academically proficient in
11 the English language or at least --
12         A.   No, especially not in a high school
13 because the content classes in high school and the
14 expectations for what classes you have to take to earn
15 a high school diploma are higher in high school than
16 they are in elementary school.
17         Q.   Is there a relationship between the
18 quality of ELL programs offered in the state and the
19 resources provided by the state?
20         A.   Absolutely, in my opinion, there is.
21         Q.   And what is your opinion?
22         A.   My opinion is we're not providing
23 adequate resources, and so the kids aren't getting an
24 adequate opportunity to learn.
25         Q.   Can school districts just go ahead and

3771

1 take away money from all their other students that
2 they're educating and give them to the English
3 language learners?
4         A.   I don't think they have --
5              MR. FERO:  Objection, leading.
6              THE COURT:  Sustained.
7         Q.   (BY MR. HINOJOSA)  In your expert
8 opinion, how could districts, if at all, reallocate
9 resources to address the needs of English language

10 learners?
11         A.   It would be very difficult in today's
12 environment for the following reasons:  If my choice
13 is offer one more year of English language development
14 and drop advanced algebra, I'm not going to have many
15 happy constituents who find out that their kid at
16 Greeley West can't get into advanced algebra because
17 we have one more class for recently arrived
18 immigrants.  Without additional resources, I don't
19 know there's any good way to address the very daunting
20 problems that school districts are facing.
21              MR. HINOJOSA:  Just give me a moment,
22 Your Honor.
23              THE COURT:  Yes.
24              (Pause in the proceedings.)
25              MR. HINOJOSA:  Pass the witness.
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1              THE COURT:  How long do you anticipate
2 cross-examination?
3              MR. FERO:  Your Honor, I expect I have
4 at least 20 minutes.  I wouldn't mind a five-minute
5 recess.
6              THE COURT:  Can you come back tomorrow
7 morning?
8              THE WITNESS:  I could, yes.
9              THE COURT:  Why don't we do that then.

10 If we take a recess and you might have questions.  Is
11 that okay?  We'll just -- 8:30 tomorrow.
12              THE WITNESS:  Okay.
13              THE COURT:  Because 20 minutes means
14 there's an hour, and the court reporter has been going
15 since 8:30.  I don't mean just you.
16              MR. FERO:  No problem.
17              THE COURT:  Thank you, Doctor.  I
18 appreciate it.  8:30 tomorrow.
19              MR. HINOJOSA:  Yes, thank you.
20              THE COURT:  Could you please?  Before we
21 recess, you wanted to seal the transcript of Ms. Payan
22 and the exhibits, correct?
23              MR. HINOJOSA:  Yes, Your Honor.  I
24 apologize for that.
25              THE COURT:  I know we agreed to that,
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1 but let's put it on the record.  And there's no

2 objection?

3              MR. HEINKE:  No objection.

4              THE COURT:  It will be sealed.  Thank

5 you.

6              WHEREUPON, the within proceedings were

7 adjourned at the approximate hour of 4:56 p.m. on the

8 18th day of August, 2011.

9               *     *     *     *     *
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