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1      MORNING SESSION, Wednesday, August 10, 2011

2              WHEREUPON, the court reconvened at

3 8:28 a.m., and the following proceedings were had:

4                *     *     *     *     *

5              THE COURT:  Calling up Case 05CV4794.

6 Are you ready to proceed?

7              MS. BEZOZA:  Yes.  We call

8 Dr. McLaughlin to continue her testimony.

9              THE COURT:  Thank you.

10              I'll swear you in again.

11               MARGARET McLAUGHLIN, PH.D.

12 was called as a witness, and having been sworn or

13 affirmed, was examined and testified as follows:

14              THE COURT:  And once you're seated, if

15 you would state again your name for the record?

16              THE WITNESS:  Margaret McLaughlin.

17              THE COURT:  Thank you.

18              CONTINUED DIRECT EXAMINATION

19 BY MS. BEZOZA:

20         Q.   Dr. McLaughlin, when we concluded

21 yesterday, we were talking about your concerns about

22 the structure of the special education funding system.

23 Can you please summarize the concerns you testified to

24 yesterday?

25         A.   I had several concerns.  First of all,



Lobato v. The State of Colorado TRIAL DAY 8 8/10/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

2 (Pages 2062 to 2065)

2062

1 let me say that I had no problem with the idea that
2 there are levels or tiers of funding.  I think that's
3 a reasonable overall architecture, if you will, for a
4 funding formula, but my concerns were the following:
5 I do believe that the base funding, tier A, as they
6 refer to it -- well, let me just say, overall, at all
7 tiers, the amounts that were determined for each of
8 those tiers are not based on a reasoned or empirical
9 approach.  It's not based on any analysis that I could

10 find of actual expenditure, how those expenditures
11 differ by demographics, the cost of services, which we
12 know differ in, you know, geographic regions.  So that
13 was a central problem.
14              I also felt that at the first tier that
15 the flat funding at a population base should consider
16 demographic features because the cost of special
17 education and the level of need does differ based on
18 demographics like poverty, English language learners,
19 those types of issues.
20              The tier B, my major concern was using
21 disability categories as a proxy without having any
22 basis.  As I said yesterday, it might be reasonable in
23 a local AU, a local district, to determine that a
24 particular disability category does cost on average a
25 certain amount and that there's very little variation
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1 across that.  I do not have confidence that that is
2 the case at a state level and national level.  And
3 without evidence of actual expenditures for those
4 categories, I did not feel that basing tier B funding
5 solely on eight disability categories was a reasoned
6 or supportable approach.
7              At the highest level, the setting the
8 target at 40,000 without some basis or analysis of
9 expenditures did not make sense to me, and it is a

10 high target based on the state -- like I said, I only
11 know about twelve of the states that have -- of the
12 thirty-some that have high-cost pools, but that's a
13 high target.  And then past that point, it's kind of
14 all or none.  And most of the states have, as I said
15 yesterday, tiers within that high cost to accommodate
16 those students who might be, shall we say, the typical
17 high cost versus the extraordinary cost.
18         Q.   You mentioned the need to consider
19 demographics with respect to tier A.  Are you aware
20 that Colorado's school funding formula adjusts for
21 certain demographic factors, such as the size of the
22 school district and cost of living?
23         A.   I am.
24         Q.   And in your opinion, is it sufficient to
25 adjust for those demographic factors in a general
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1 funding formula to address the issues you've
2 discussed?
3         A.   No, I'm not (sic).  The federal
4 government, the Individuals with Disabilities
5 Education Act, has since 1997 acknowledged in -- the
6 Part B grants are the amounts that the federal
7 government sends to the states of the federal special
8 ed dollars, and those funds are distributed --
9 actually, the first proportion of those funds go to --

10 85 percent go based on a population.  It's a percent
11 of their school-age population.  There's 15 percent
12 that's held back of the federal money that's
13 distributed to states based on poverty.  This is in
14 recognition of the work that was done, at least in the
15 early expenditure studies, that did demonstrate that
16 special education needs are higher in high-poverty
17 districts or districts that have high concentrations
18 of children living in poverty.
19              So I do believe that that factor alone
20 should be considered in how much -- or the
21 expenditures that a district has to put out for
22 special education.
23         Q.   And so it should be considered as part
24 of the special education funding?
25         A.   I believe it should.  However, let me go
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1 back and say what I believe first is there needs to be
2 a serious analysis of the expenditures by
3 demographics, obviously corrected for, controlled for
4 the demographics of the district, size, and the
5 geographic location because cost of services vary, and
6 as I said, intensity of need really does vary.
7         Q.   Turning now to the sufficiency of
8 special education funding, do you have an opinion as
9 to the sufficiency of special education funding

10 available to AUs in Colorado?
11         A.   I think that overall, if we're talking
12 about the state share, that it is an insufficient
13 amount that is provided to AUs to provide the special
14 education services that are mandated by state law as
15 well as federal law.
16              First, there is no -- well, as I said
17 before, the amounts that are put in each tier were not
18 based, as far as I could tell, on any sort of evidence
19 or analysis of expenditures.  Having said that, the
20 1250 per child at tier A has been flat.  There has
21 been no correction for inflation, no recognition that
22 the costs have increased.  Let me add that between 80
23 and 85 percent of all expenditures in special
24 education are personnel-related.  And so as costs of
25 those personnel increase -- and that includes
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1 everything from salaries, benefits, et cetera, needs
2 to be some adjustment for that.
3              Tier B, as Miss Hundley said yesterday
4 in her testimony, even though there is a 6,000-per-
5 child target that was set, whether that's a reasonable
6 amount or defensible amount, I don't know.  The State
7 has only put about 15 or 16 percent of that amount
8 toward tier B.  So they're not even giving districts
9 much of a bump for supposedly children who, in the

10 professional judgment of those AU directors, do cost
11 more.  And the whole high-cost pool seems to be driven
12 by -- there's X million available, 2 million, and
13 that's -- you look at the 2 million, and you expend
14 it, and first-come, first-served based, of course, on
15 the expenditures -- the amount of expenditures that a
16 district has overall; and that's all you get.  So no,
17 I don't see how those funds are sufficient for the
18 cost of services.
19         Q.   And specifically with respect to the
20 high-cost pool, do you believe that $2 million is
21 sufficient to meet districts at -- for out of
22 districts --
23         A.   I do not.  According to the data that I
24 saw that was reported in that report from SEFAC, about
25 61 percent of the applications were not reimbursed,
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1 and the applications that were submitted -- and again,
2 as Miss Hundley said and I had also heard in my
3 interviews with AU directors, that knowing that they
4 would not ever be eligible even to receive that many
5 don't even submit the applications.  We have about
6 8 1/2 million that I believe -- 8.36 million or
7 something in '08 applications and only 2 million were
8 funded.
9         Q.   And those were the in-district

10 placements now --
11         A.   Those are indirect -- in-district
12 placements, yes.
13         Q.   Do you have an opinion about how much
14 funding should be allocated for special education
15 funding in Colorado?
16         A.   I don't.  I don't think you can state
17 that opinion without have done a careful analysis of
18 expenditures and expenditures as corrected for
19 geography, demographics, et cetera.
20         Q.   Were you present in the courtroom for
21 Miss Hundley's testimony yesterday?
22         A.   I was.
23         Q.   Did you hear her testimony about how
24 Colorado's special education funding system was
25 developed?
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1         A.   I did.
2         Q.   Do you have an opinion on how the system
3 was developed?
4         A.   My opinion was that they basically came
5 together and backed into a formula structure that, on
6 the face of it, as I said, the fact that it has levels
7 or tiers, is not an overall bad structure, but they
8 were basically backing into an amount of money that
9 was available and trying to capture that money for

10 their districts and reasonably so.  I mean it was a
11 need to try to get additional special ed funding, but
12 it was not based on an analysis of actual costs.
13         Q.   Are you familiar with how the state
14 share of special education funding in Colorado
15 compares to the local share?
16         A.   I am.
17         Q.   And do you have an opinion as to the
18 relative shares?
19         A.   Colorado's state share of the state --
20 CDE's share of the overall cost is extremely low.  In
21 the 1999-2000 report, the last national expenditure
22 study that was conducted, Colorado was third from the
23 bottom at around 17 percent, and in that report, the
24 state share -- the average state share across the
25 nation was 45 percent.  That was over a decade ago.
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1              At current share, I believe they're
2 perhaps another couple of percents over based on --
3 and I'm not sure that I have a great deal of trust in
4 those data, but they're still extremely low by
5 national standards.
6         Q.   Can you please look at Exhibit 10178,
7 which has been admitted into evidence?  Is this the
8 study to which you were just referring?
9         A.   It is.

10         Q.   And did you have any involvement in
11 this --
12         A.   I did.
13         Q.   -- study?  Can you tell us what that
14 involvement was?
15         A.   They had -- I believe it was called a
16 technical work group.  It was an expert consulting
17 group of about six or seven people that worked with
18 them through the design as well as the implementation,
19 as an advisory group, and I was a member of that
20 advisory group.
21              MS. BEZOZA:  Your Honor, may I approach
22 to give a copy of this chart, which is hard to read on
23 the Elmo?
24              THE COURT:  Yes.
25              THE WITNESS:  Thank you.
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1              MS. BEZOZA:  I just copied this page.
2              THE COURT:  Thank you.
3              (Document tendered.)
4         Q.   (BY MS. BEZOZA)  Dr. McLaughlin, can you
5 tell us what this chart shows with respect to
6 Colorado's local share put in a national perspective?
7         A.   They -- it shows, first of all, what I
8 just previously said, that based in the 1998-'99
9 expenditure -- that's when the data were collected on

10 the expenditures -- that Colorado's state share of
11 overall special ed expenditures was 17 percent, and
12 the local districts were distributing or paying
13 72 percent.  The remainder, of course, was the
14 federal, Part B dollars.
15              It also indicates -- the C in the last
16 column, which I think is important, is that they --
17 based on the analysis and the data that they obtained,
18 they had statistically expressed high confidence in
19 these -- in this data.  So that C is very important
20 because cost data can be difficult to obtain in some
21 states.
22         Q.   And how did Colorado's 17 percent
23 compare to the other states?
24         A.   Well, I think if you look at -- if you
25 just go down that column that says State Column, I
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1 believe they are third from the bottom.  I mean we can
2 see that Oklahoma was paying 3 percent, and actually,
3 they look like they may be second from the bottom --
4 oh, no -- yes, at that time.  I thought they were
5 third.  So they were right near the bottom, and
6 that -- these data, although they are a decade old,
7 have been, at least based on the more recent figures
8 that we've seen that are Colorado-specific, have not
9 changed measurably.

10         Q.   And what is the significance, if any, of
11 the information contained in this chart, that
12 Colorado's percent was 17 in roughly 2000 and is
13 roughly around the same now?
14         A.   Well, I believe there is a great deal --
15 there are a number of implications here.  The first
16 implication at the large policy level is, as I said
17 yesterday, the state has the obligation to ensure that
18 students with disabilities who are eligible under IDEA
19 do receive FAEP.  It is their obligation under the
20 law.  And the fact that they're putting the burden on
21 the local districts says to me that, at least
22 fiscally, they're abdicating.  They may be delegating
23 responsibility, but they're abdicating their
24 responsibility.  Now, I say that at the policy level.
25              Let me say at the practice level, there
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1 are a number of implications.  Some you heard in
2 Miss Hundley's testimony about how this does, quote,
3 encroach.  As a lifetime special educator, I hate that
4 word because it sounds like we're throwing children
5 with disabilities under the bus, but, in fact, it does
6 have to pull out of general fund dollars, and these
7 children have the entitlement other children do not.
8 That results in reductions and in particularly hard
9 times.  Or if the funding in general education is

10 weak, they have to pull from services that could
11 benefit all children.
12              The other thing that I think we don't
13 often consider and that's extremely important probably
14 in any funding formula, but certainly it is one of the
15 features of what special education funding formulas
16 should have, and that is predictability.  Case in
17 point, local AU directors, local superintendents need
18 to know or at least need to anticipate that there will
19 be a certain amount of money available so that they
20 can maintain staffing in schools at certain levels, so
21 they know that they can maintain their speech and
22 language therapists, et cetera.  When they rely on
23 general funds, these funds are very fungible.  They
24 belong to the general fund.  Case in point, one of the
25 AU directors said that she had $5 million in ARRA
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1 funds that she had from the general fund that had been
2 slotted for special education.  She had counted on
3 having those funds to staff -- to maintain her
4 staffing in special education for this coming fall,
5 and in May, I believe it was, the superintendent
6 reached in and took those dollars, which they can.
7              Therefore, this lack of predictability,
8 the fact that this money can be pulled out at any time
9 is a real hardship, and it's a big hardship when you

10 can't also go back and say, "Whoops, we're going to
11 change your child's IEP because we've just lost three
12 teachers."  Somehow, they have to stretch those
13 dollars to make them work.
14              So I sometimes think we don't give
15 enough attention to the fact that without the targeted
16 dollars from the state, the districts do not have a
17 predictable way to plan and staff their programs.
18         Q.   So the district wouldn't have the option
19 of just not providing the money on the IE perks
20 because the money was pulled back?
21         A.   Absolutely not.
22         Q.   In your professional opinion, what is
23 the responsibility of the state with respect to
24 funding special education?
25         A.   Well, as I said before, I believe they
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1 have a responsibility.  It is not specifically
2 articulated in the IDEA.  By that, I mean that neither
3 the legislation nor regulation specifies that the
4 state must provide X amount of dollars.  However, it
5 is very clear, as I've said before, that the SEA is
6 accountable for providing or ensuring FAEP in their
7 state, and they may delegate certain responsibilities
8 to their district.
9              So in that case, I do believe the State

10 has a responsibility to ensure, if they're going to
11 delegate that responsibility, that the AUs have
12 sufficient resources, partnering with the state, to
13 ensure that they can provide FAEP.
14         Q.   Let's look back at Exhibit 5700, which
15 we looked at yesterday, which is your expert report in
16 this case, and on Page 9 of your report.  Do you still
17 have a copy of your report?
18         A.   I believe we took it yesterday when I
19 finished.  No, I do not.
20              MS. BEZOZA:  May I approach, Your Honor?
21              THE COURT:  Yes.
22              MS. BEZOZA:  Your Honor, do you still
23 have a copy?
24              THE COURT:  I think I have a copy.
25 Thank you.
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1         A.   I think I can read this.
2         Q.   (BY MS. BEZOZA)  On Page 9 of your
3 report, you talk about IEP teams rationing services.
4 Can you explain what you meant by that term?
5         A.   This is something -- let me try to be as
6 careful about this as possible without indicting local
7 districts, IEP teams, but in my extensive research at
8 the local levels, it is widely acknowledged that IEP
9 teams operate within the framework of what they know

10 about and what they have.  "Know about" means they
11 can't -- they will not likely put something on the IEP
12 that they're not aware of, a specific intervention, a
13 type of treatment, et cetera, and I know parents find
14 that frustrating sometimes.  And there are traditions
15 about the way that districts -- and this is almost
16 always at the district level, I have to assure you.
17 These are not state mandates that come down.  It's
18 tradition, understanding, the training of the
19 specialists, et cetera.
20              But they also are highly unlikely to put
21 things on an IEP that they know they cannot provide.
22 In some instances, I have seen -- and this is not
23 Colorado, but I have seen instances where IEPs --
24 where an IEP team does want a more expensive service,
25 such as a specialized placement.  They have to send
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1 that IEP to the central office for approval.  They
2 cannot make the decision at the table because of the
3 cost factors.  That doesn't mean that they wouldn't be
4 able to get that, but that mere fact that someone is
5 looking over their shoulder creates a disincentive, if
6 you will.  The other more common rationing comes from
7 the personnel issue.  If I know that I only have
8 two -- maybe two FTEs, two full-time special ed
9 people, in a building of 900 children and I know how I

10 have to schedule those children, I am highly unlikely
11 to give a one-on-one, meaning a one-on-one
12 child-teacher intervention, for any period of time
13 because I don't have the staff to do it.  So what I'm
14 going to think about is how I can best use those two
15 teachers that I have.  I am not going to be able to
16 reach out into the central office and say, "You know,
17 I've decided I have five children here who need at
18 least an hour a day of one-on-one intervention.
19 Therefore, send me X more teachers and paras."
20              Those staffing decisions are made, as
21 they are for most schools, early in the year.  And
22 sometimes districts will hold back some funds for
23 emergency situations, but in general, IEP teams work
24 with what they have.
25              Another good example, speak and language
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1 therapists.  There are great shortages of these
2 related service providers.  I may think or I may have
3 some reason to believe that perhaps if a child got
4 five days a week, they might make better progress, but
5 I know they can progress with three days a week, and
6 that's all I have access to.
7              So all of those constitute rationing of
8 services.
9         Q.   Do you have an opinion as to whether

10 rationing of special education services is occurring
11 in Colorado?
12         A.   Based on my conversations I had, my
13 interviews with the AU directors, yes.  IEP teams are
14 faced with those resource -- lack of resources or
15 adequate resources.  Particularly -- and I truly
16 believe this, that it is the high incidence or the
17 children who are typically the ones that are in
18 general ed most of the time and may need some
19 additional support or services, those are the children
20 that they -- the children who are really high need and
21 have intensive needs, they are really in the face of
22 the school.  In other words, you can't ignore those
23 children, and they usually get the first -- if you
24 will, the first level of services.  It's almost a form
25 of triage, if you will.
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1              And then they have to look at the child
2 who, yes, maybe they could do with five days a week of
3 something, but they're going to get three hours of
4 resource a week to help them with their reading.
5         Q.   How, if at all, does the availability of
6 funds affect special education staffing?
7         A.   Well, as I said, most of the
8 expenditures -- 80 to 85 percent of special ed
9 expenditure is in people; it's in staff.  And people

10 are what drive education.  It's the teachers, the
11 related services people, and so it is -- and there are
12 a number of ways that districts have tried -- and I'm
13 talking now at the national level -- have tried to
14 reduce the cost of personnel by using trained
15 paraprofessionals, trained speech aides, and these can
16 be effective if these people are adequately trained
17 and supervised; and they don't cost as much as a
18 certified teacher, but in some areas, that's just not
19 sufficient.  A child who is expected to perform at a
20 certain level on a math exam, for example, a state
21 math test, you can't expect that child to make
22 progress taught by an aide.  That child needs to have
23 both exposure to a highly qualified math teacher as
24 well as the interventions -- the highly specialized
25 interventions that we know can have an effect on that
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1 child's learning.
2              So there are ways to try to cut those
3 costs, some better than others, but you can't just
4 turn the whole enterprise over to paraprofessionals or
5 low-cost individuals.
6         Q.   Did you talk to any Colorado districts,
7 AUs, about staffing?
8         A.   I did.  That was a question -- when I
9 talked to all of the AU directors, the ones that I

10 interviewed, that was a question that I asked all of
11 them.
12         Q.   And what conclusions, if any, did you
13 draw from those conversations about staffing in
14 Colorado for special education?
15         A.   Well, the feeling -- and I commend them
16 for really trying to maintain their teacher -- their
17 special education teacher current staffing levels.  I
18 believe that they're in Aurora and to some degree in
19 San Juan and in Adams, that their ratios, the way in
20 which they're staffing special ed teachers per
21 building are somewhat high.  They're maybe one teacher
22 to 30 students with IEPs, 25 to 30.  They try to hold
23 it to 25, but they know this increases as children get
24 referred.  That's at the high end, particularly if
25 you're going to use those teachers in RTI or other

2080

1 ways.  To manage and provide services to 30 students
2 is really high.
3              The related service issues is really a
4 double whammy for these people.  First of all, there's
5 enormous shortages of these providers out there
6 nationally, mainly because they prefer to work for
7 contractors.  Then they contract out to school
8 districts, and they cost more as contractors.
9              This is an area that has, certainly

10 nationally -- I mean this is a high cost, and it does
11 result in districts having to ration those services
12 because they can't find them or because they're
13 costing a great deal of money, but in some --
14 nationally, there's been some movement to try to use
15 highly trained speech aides to help supplement that
16 shortage.
17         Q.   Are you familiar with any research on
18 the types of professional development that are most
19 effective for special education?
20         A.   The professional development --
21 actually, the professional development research has
22 not -- in my mind, has not typically singled out
23 special education teachers versus all teachers, and
24 that's to my knowledge.  However, there's a great
25 deal -- there's a great body of research on what we
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1 know about effective professional development for
2 teachers, for professionals.  It actually comes out of
3 a solid body of cognitive research on how adults
4 learn, and it is -- basically, it is the kind of
5 mentoring, guided -- I think you heard Miss Hundley
6 use the term -- it's a term of art -- embedded staff
7 development, where you have senior experienced
8 teachers who can mentor new teachers or
9 less-experienced teachers, and they actually

10 demonstrate on the job, in classrooms, together how to
11 do a certain lesson.  Staff have time to actually
12 reflect on what they did, collect data on student
13 learning.  That is a critical, critical piece.  You
14 can't just sit around in a vacuum and think that
15 you're doing good things without really monitoring the
16 progress of your students.  So it's a high-cost
17 effort.
18         Q.   Did you talk to any Colorado AU
19 directors about the professional development they can
20 offer in the area of special education?
21         A.   That they can offer?  I did.  I did.
22 The Aurora -- I'm sorry.  Now, I can't remember if it
23 was Aurora or Adam s County.  They budget 10 days -- I
24 believe it's Adams -- 10 days a year, which actually
25 by some standards is not particularly low, but on the
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1 other hand, it's not sufficient for the kind of
2 ongoing kind of professional development where you
3 really need -- what you'll have is a senior teacher,
4 master teacher -- they've been called different
5 things -- who are really an extra body in that school,
6 and that is the most effective model of professional
7 development.
8              And I will say, in those districts --
9 and they're high-resource districts that I know have

10 used these in my own experience that I have,
11 actually -- the special education teachers in those
12 buildings get enormous benefit from -- they don't have
13 to be a senior special ed teacher, but a reading, for
14 example, or a math teacher, they have a great impact
15 on the students' scores and both special and general
16 ed teachers.
17         Q.   Let's switch gears a little bit now to
18 RTI.  We heard some about it yesterday.  Can you
19 briefly tell us what RTI is?
20         A.   RTI is a concept that really took off in
21 the 2004 IDEA reauthorization.  It is a model.  It's
22 called a tiered intervention model, and it is derived
23 from the public health model, which has the general
24 assumption that the healthier that you can make the
25 general population -- if I can just for a minute use
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1 this, if we inoculate everyone with the flu vaccine
2 and we have a healthy population, then we're not going
3 to have very many people that are going to go in to
4 have severe flu and then pneumonia and need to be
5 hospitalized, et cetera.
6              So out of that model, the people who
7 began it -- and they really started it first in the
8 area of kids who had severe social and emotional,
9 behavior problems, and then it moved into the reading,

10 literacy area where there's been a great deal of
11 research, and some now in math.  It's been a little
12 later.  Where they began to say that the reason that
13 children are referred for special education is because
14 of lack of academic progress, and there was a wide
15 recognition that a lot of that was because they had
16 poor general education.  That was the basis of it.
17              So in the 2004 amendments to IDEA -- I
18 apologize if I'm going a little longer here, but it
19 really does relate to a lot of issues in special ed.
20 They acknowledge that you could not put a child in
21 special education if one of the reasons had been poor
22 prior general education.  You had to prove that this
23 child had had sufficient evidence-based education.
24              So the tier 1 became we have to make the
25 general population in this school as healthy as
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1 possible.  So we have to use the highest, best
2 evidence that we have -- evidence-based practice to
3 make sure that these kids, all of them, are getting
4 and progressing as they need to in whether it's
5 literacy and math.  Those are, as I said, the two
6 areas.
7              However, acknowledging that, there are
8 still going to be some children, just like there are
9 going to be some people who get the flu vaccine and

10 still need something else, and the idea was that those
11 children -- and research -- the research had backed
12 this -- really could benefit from just a little more
13 boost.  Maybe it was six weeks or eight weeks,
14 depending on the nature of the intervention, of really
15 extensive small group or one-on-one practice intensive
16 work, and then can come right back into the classroom
17 and be fine.  Those were called the tier 2.
18              And then there were the children who
19 really had significant and continual problems, whether
20 they were behavioral or academic learning problems,
21 and those children went to the next tier.  There are
22 three-tier and four-tier RTI models.  There's a
23 variety of them.
24              The idea at that highest level would be
25 that's where you really bring in your specialists,
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1 that's where kids really get one on one, they get --
2 they really get something intensive.  And the feeling
3 is more than likely, the children -- the small
4 number -- or the children who are at that last tier
5 probably will need whatever those interventions are
6 for the rest of their academic career and probably
7 their adult life, those accommodations, but the
8 overall goal is to, first of all, make that tier 1 as
9 healthy as possible and reduce the others.

10         Q.   What does the research show is necessary
11 for an RTI framework to be successful?
12         A.   First of all, you have to have very,
13 very good, strong general education.  You have to have
14 well-trained teachers.  You have to have teachers who
15 know how to use and do use with fidelity, with real
16 accuracy the best instruction that we know.
17              We also have to have -- and this is a
18 critical piece that a lot of -- gets missed in a lot
19 of these models, and that is you have to have
20 continual progress monitoring of students' progress.
21 You can't wait until the end of the year and see how
22 they did on their state assessment, and this is
23 something that is a very intensive professional
24 development need, but you have to have that from the
25 very beginning because the whole goal here is as soon
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1 as a child's progress becomes flat, you're supposed to
2 put in your next level of intervention.  You really
3 cannot just let those children just flounder and fail
4 and fail and then suddenly six months later, you
5 intervene.
6         Q.   Did you talk to any Colorado AUs about
7 RTI implementation?
8         A.   I did.  I talked to all of the -- each
9 of them about it.

10         Q.   And what conclusions, if any, did you
11 draw from those conversations?
12         A.   They're struggling.  I would say that
13 Mr. Boyer in San Juan felt very confident that his
14 team that was doing the kind of assessment of children
15 who were referring, he felt he had worked really very,
16 very hard to have a well-trained team.  I think their
17 biggest issue right now is this won't work unless tier
18 1 or the bottom tier is as healthy as possible, and
19 that's something special ed -- this is where the
20 strain comes in.  If you don't have enough staff to
21 monitor the IEPs that are already there or to provide
22 the counseling or the other services, you're not going
23 to have the kind of expertise that is necessary to
24 provide consultation and support in tier B.  And
25 they're very stretched at that second tier of being
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1 able to address that, but I think they're all
2 struggling at that first level because this won't work
3 unless you have a really healthy population at the
4 first tier.
5         Q.   Do you have an opinion as to whether
6 kids with disabilities in Colorado are benefiting from
7 their education?
8         A.   I have to say that is a very, very tough
9 question if don't look at every single IEP out there

10 and measure it.  However, we do have and have had in
11 the last decade for the first time aggregate data on
12 the performance of students with disabilities, their
13 performance on state assessments, the reporting of
14 graduation and drop-out rates, suspensions,
15 expulsions, and disciplinary events.  So based on my
16 review of existing data on those, I don't see that
17 students with disabilities are progressing in their --
18 in these areas.  It's not -- it is -- of course,
19 there's a huge gap -- achievement gap between children
20 with IEPs and those without.  And some may argue, "We
21 expect that because, after all, they're in special
22 education.  Wouldn't we expect the gap?"
23              And one could say, "Yes, to some
24 degree."
25              But we would hope to see, instead of
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1 stagnant scores, that at least they're growing and, in
2 the best of all worlds, that they're growing at a
3 faster rate because of where they're starting, and
4 that growth is not evident.
5         Q.   And just to be clear, you're talking
6 about growth in Colorado?
7         A.   Yes, I'm talking about growth in
8 Colorado based upon the data I reviewed for Colorado.
9         Q.   And what data is that?

10         A.   I reviewed Colorado's -- I reviewed
11 several sources of data.  I reviewed something called
12 the state performance plan, and then each year, each
13 of their AUs must have an annual performance report.
14 And I can describe those if you want.
15              So I reviewed the data that were
16 reported by the state to the federal government on the
17 performance of students with disabilities, and then
18 the AUs that are part of this Lobato suit, I did
19 review their data and those key indicators that I
20 mentioned; and then I also reviewed the growth
21 profiles for the AUs that are part of this suit.
22         Q.   Dr. McLaughlin, I'm showing you an
23 exhibit that's been marked 10459, and I can represent
24 to you in the record that this is a PowerPoint that
25 was on Colorado Department of Education's website
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1 about the state performance plan.
2              Can you tell us what a state performance
3 plan is, please?
4         A.   Yes.  Since the 1997 IDEA amendments,
5 the federal government has shifted away from -- and
6 it's a slow shift, but they are shifting away from
7 solely looking at districts in terms of procedural
8 compliance to one that begins to require that states
9 define specific goals for children with disabilities

10 in their state, in their jurisdictions and measure
11 those goals annually.
12              So each -- every five years, I
13 believe -- I know this PowerPoint -- Miss Bezoza says
14 six, but I believe the law says that every five years,
15 they create a new SPP, and this is where the state
16 sets its targets for what they believe the students
17 with disabilities in their state need to meet within
18 the next five years.  And then, as I said, annually,
19 the districts must report on how they are -- what
20 progress they're making toward those targets.
21         Q.   So that would be the annual performance
22 report?
23         A.   Yes, yes.  And this was originally in
24 the '97 amendments and, of course, was continued into
25 the 2004.
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1         Q.   Can you explain the indicators on which
2 the state and districts are judged?
3         A.   There are 20 elements that are set in
4 law that the state must report on, and let me say that
5 the original baseline -- the first SPPs, as they're
6 referred to, came in I believe 2000 or the '99-2000
7 year, and that was when they set their baselines --
8 I'm sorry, their -- yes, their baselines for each of
9 the 20 indicators.  And those baselines had to be set

10 through -- they had to demonstrate to the federal
11 government that these were not just numbers they
12 picked out of their heads, that this was based on an
13 analysis of data and stakeholder input, et cetera.
14              So having said that, they are now in
15 their second -- the states, in their second SPP, and
16 there are 20.  Some of them, the first -- well, we can
17 go -- start backwards, if we want.  The state --
18         Q.   Sorry.  I've just put up a page that
19 talks about the compliance indicators.  Can you tell
20 us what's meant by compliance indicators?
21         A.   Now, I want to clarify that although
22 this came from a CDE PowerPoint, the federal
23 government has not represented these as compliance or
24 performance.  So I will talk about what these are,
25 because I think some of these might go over --
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1 particularly indicator 12 -- I'm sorry.  Yes,
2 indicator 12 might be a performance one, but
3 nevertheless -- so, first of all -- well, not first,
4 they have to prove that they are doing all of these
5 things.  So just take the bottom one, 20, the last
6 indicator.  They have to demonstrate that their data
7 systems or the state's data systems are valid,
8 reliable, and timely, and they do this through a
9 technical report that they indicate that their AUs

10 have the capability of providing them, the State, the
11 data that they must report and that they are reliable
12 and valid and timely.
13              And some of these data systems -- many
14 of them are the same they use for No Child Left
15 Behind.  So it's not like they're creating any more.
16 In fact, most of the states that used to have a
17 separate reporting system have now merged them.
18              17 and 15 and 16 are what are referred
19 to as general supervision.  This is a core requirement
20 in federal law.  This is not just IDEA.  It's civil
21 rights law that says you have a responsibility, the
22 State, to ensure that your districts that you've
23 delegated to are, in fact, complying with the
24 procedural standards of this law.  The State -- by
25 just as an extension here, CDE has received two
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1 warnings from the federal government of failure to
2 meet their general supervision requirements under 15
3 and 16 and 17 indicators, and that's both their first
4 SPP and their second one.
5              They also -- you heard about Child Find
6 from Miss Hundley, and that's the affirmative
7 requirement that they actually locate children who
8 have disabilities.  You don't just sit and wait for
9 them to come to you.

10              Secondary transition, how many students
11 are actually -- have measurable IEP goals that are
12 transition-related.  And 9 and 10 is a new one, and
13 this is one that is still playing out.  The states
14 have to report on their disproportionate
15 representation of minority children; the
16 identification, placement meaning that are they
17 disproportionately in segregated settings, and are
18 they disproportionately being suspended or expelled.
19              Now, the federal government gave the
20 states the right to define what they believe
21 represents disproportionate representation in their
22 state, and they must report their formula, their
23 criterion -- most of them use some sort of a
24 formula -- and how many districts they have found to
25 be out of compliance with that.
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1              If a district is found to be out of
2 compliance with one of those three standards, they
3 must use 15 percent of their federal special ed money
4 in general education to support early intervention,
5 early prevention, RTI to address their
6 disproportionality.
7              This may be more than what you want to
8 know.
9         Q.   If you can give me a general sense of

10 what a performance indicator is.  And I know you've
11 mentioned that it's a distinction that CDE draws, it's
12 not necessarily in the federal law.
13         A.   Again, they had to say what is an
14 acceptable graduation and acceptable drop-out rate for
15 our state, and they set the five-year targets.  And
16 then each year, they report on -- well, the AUs report
17 on the progress they're making towards that target,
18 what's the performance on their state assessments.
19 They must also report on the participation rates of
20 students with disabilities, making sure that they're
21 all accounted for.  Suspension, expulsion, their
22 placements, general education classrooms, et cetera,
23 that whole continuum.  Same thing with preschoolers,
24 where are preschooler s being educated.  There is a
25 set of outcomes that preschoolers -- these are the
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1 three through five-year-olds -- are being evaluated
2 on, and they are called the preschool outcomes.
3 They're developmental outcomes, and they actually
4 measure children on these and report those.
5              Parent involvement, post-school
6 outcomes, they must actually determine at least at the
7 point of postgraduation -- and they can go many years
8 out if the state chooses to -- where are students
9 going, are they employed, are they going into

10 postsecondary.  And then the mediation outcomes and
11 the due process complaints, I don't -- I would put
12 those in compliance, but those basically refer to how
13 many complaints they've received and how many they
14 resolved and how quickly they resolved them.  And also
15 they do have the mediation requirement now.
16              MS. BEZOZA:  Your Honor, I'd like to
17 move for admission of Exhibit 10459.  This is a new
18 exhibit, but I believe the State said they would
19 stipulate to it.
20              MR. HEINKE:  No objection.
21              THE COURT:  10459 will be admitted.
22              (Exhibit 10459 was received in
23 evidence.)
24         Q.   (BY MS. BEZOZA)  Dr. McLaughlin, can you
25 please look at Exhibit 5106?  This is Colorado's most
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1 recent update to its state performance plan.  Have you
2 reviewed this document?
3         A.   I have.
4         Q.   And what conclusions, if any, did you
5 draw from your review of Colorado's state performance
6 plan?
7         A.   I specifically looked at student
8 performance indicators.  I mentioned that I did look
9 at -- I did look at all of the 20 indicators and the

10 accompanying letter from the Secretary of Education
11 that notes -- or actually, it was from the Assistant
12 Secretary that notes they continue to not meet the
13 general supervision indicators.  However, I mostly
14 focused on the performance of students with
15 disabilities.
16              MS. BEZOZA:  I apologize.  I don't have
17 copies of this document.  I didn't realize it would
18 come up so small.
19         Q.   But can you explain what's depicted on
20 these charts?  This is taken from the state
21 performance plan.
22         A.   So in the very first column, what
23 they're -- what the state is setting as their target
24 is the percent of students with IEPs who must reach
25 proficient at a school and/or AU level in order to
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1 meet adequate yearly progress.  So that's the first
2 column.
3              I'm mostly interested -- I was mostly
4 interested in the -- and I'm sorry.  The second column
5 are the percent of students with disabilities who
6 actually participated in one of either the alternate
7 assessment or the regular state assessment.  And as
8 you can see, they're well within their 100 percent
9 targets there.  Participation rates are fine, which is

10 excellent.
11              The last three columns talk about --
12 thank you -- the proficiency -- the percent of
13 students who were proficient, students with IEPs, and
14 this is across all grades tested.  They do
15 disaggregate across grade level, but this is for all
16 grades tested.  This is their targets for children
17 with disabilities, the percent they want to read at or
18 above in reading and in math.
19              So you can see their baseline in 2004,
20 and you can see where they set their target for 2010.
21 Their targets have not increased.  These are their
22 targets that they're working against.  These are not
23 actual performance data.  So the first thing that
24 struck me was the fact that their targets are
25 relatively flat, and then I read -- we move to the
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1 second page -- something that I felt was rather
2 concerning here; they reset their targets.
3              Now, there are no national standards for
4 this.  Each state develops its own targets for its 20
5 indicators.  They reset their targets for the fiscal
6 year 2010, and they lowered them; and they did this
7 because of, as they state here, the examination of
8 trend data led to -- and this was an examination
9 brought -- they brought together a group of

10 individuals -- I don't know who because they don't
11 specify in the SPP -- who reviewed the trend data, and
12 the trend data would show that the performance of
13 these students had been relatively flat, and
14 therefore, they lowered their targets.
15         Q.   So the State -- so by "they," you're
16 referring to the State?
17         A.   The State.
18         Q.   And the State lowered which targets?
19         A.   Their reading proficiency targets,
20 although they do go up a little bit, and math
21 projected targets will remain static and then
22 continued to reflect improvement -- no, they did them
23 for math and reading.  I just have to read this again.
24 It does get -- proficiency in reading and math.
25         Q.   Let me give you a copy.  I have one
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1 here.
2              (Document tendered.)
3         Q.   This is on Pages 26 and 27.  So if you
4 look at what the original -- can you compare what the
5 original target for 2010 was on Page 26 --
6         A.   It was --
7         Q.   -- compared to the new target for 2010?
8         A.   So the target for 2010 in reading was
9 59.5 percent, which they lowered to 57 percent.  At

10 math, they had a target of 54 percent.  They -- it's
11 unclear to me -- apparently lowered the target to 49.4
12 and then reset the target at 54 percent.  I don't know
13 why that is crossed out, and they don't explain it.
14              What they do explain is that the
15 lowering of the targets were based on the fact that
16 they reviewed their trend data and said that the
17 performance was static, there was no growth, and,
18 therefore, let's lower the target.
19         Q.   And what about the AYP targets?  Were
20 those lowered?
21         A.   The AYP targets were definitely lowered.
22 The AYP targets were originally to go to 29 percent in
23 2010, and they lowered those to 23 percent, so
24 basically decreasing the percentage of students that
25 would be required to be proficient or above for a
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1 district to have -- to meet AYP.
2         Q.   And what significance, if any, do you
3 draw from the fact that Colorado lowered its
4 performance targets for kids with disabilities?
5         A.   Well, obviously, they're lowering their
6 expenses for these students, and they're doing it
7 because the students haven't been making any progress.
8 It's not clear to me in reading their SPP nor any --
9 there's no documentation of what the discussion was

10 with this group of individuals, why they would, in
11 fact, lower expectations instead of maintaining their
12 targets and doing more to increase the growth rate for
13 the students with disabilities in the state.  I think
14 it's kind of a backward way to go about meeting your
15 target.
16         Q.   You mentioned that you also reviewed the
17 AU indicator profiles for the districts involved in
18 this case.  I'm showing you what's been marked as
19 Exhibit 10188.  Is this the document that you
20 reviewed?
21         A.   Yes.  I reviewed a number of those, but
22 this -- yes.
23         Q.   And I'd like you to just look at the
24 indicator profile for one of the districts involved in
25 this case, which is part of the same exhibit.
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1              MS. BEZOZA:  Your Honor, I do have
2 copies of this exhibit.  May I approach?
3              THE COURT:  Yes.
4              (Document tendered.)
5              THE COURT:  Thank you.
6         Q.   (BY MS. BEZOZA)  So what you have here
7 is Aurora's indicator profile for 2009 and '10.  Can
8 you start with indicator 1, graduation rates, and tell
9 us what conclusions, if any, you drew from the data

10 there?
11         A.   So the middle column, which says the
12 state's target, is the SPP, the state target they set
13 as we've just been talking about.  The state actual is
14 way below their own target, which is the far right
15 column, and that's 52 percent, but for this particular
16 AU, they're 24 -- I'm sorry, 25 percent.  So they're
17 not even -- they're not even at the halfway mark of
18 what the state actual is, let alone what the state
19 target is.
20              So this is a clear indication that these
21 are -- this student -- 75 percent basically of the
22 students ages 14 through 21 did not -- who had IEPs
23 did not leave school in this AU with a diploma.
24              Then you go to the drop-out rate, and
25 you see that the state target is 2.4 percent.  Again,
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1 this is not of the students with IEPs but of the
2 total -- the cohort rate, the 14 through 21.  The
3 state reports statewide they have a 2.3 percent --
4 this is across all AUs -- which would show overall a
5 low -- well, low, at least they're below their own
6 target.  However, the very first column shows that in
7 Aurora they're twice as high -- their drop-out rate is
8 twice as high.
9         Q.   Now, can you look at indicator 3, which

10 is assessment?  And tell us what conclusions, if any,
11 you drew from the data in that chart.
12         A.   So the first two rows talk about
13 the percent of students who actually participated in
14 the reading and math assessments.  They basically, as
15 you can see, have high participation rates, as we
16 would expect, and the state target is 100 percent.  So
17 they're doing fine there.
18              The third and fourth rows are actually
19 the actual proficiency rates.  This is the percent of
20 students with IEPs who met or exceeded proficiency on
21 both -- and this is significant here.  These are the
22 combined rates for the CSAP, which is the regular
23 assessment, and the alternate assessment, which
24 includes those kids with that small -- presumably
25 small number of students who have more significant
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1 disabilities.
2              The state target, as we've just talked
3 about, for this particular year was 59 percent in
4 reading, and you can see that Aurora had 35.44,
5 35 percent, so again significantly below the state
6 target in terms of percent proficient.  For math, the
7 state target was 53.5, and they had, just rounding up,
8 36 percent proficiency in math, again significantly
9 below the state SPP target for students with

10 disabilities.
11              And the last column, which does not
12 report the AU for Aurora, is just the state
13 performance, that only 13, about 14 percent of its AUs
14 meet making AYP for, you know, their -- this subgroup
15 for students with disabilities, but there's no data --
16 there are no data here for Aurora.
17         Q.   So that last row is statewide
18 13.64 percent of Colorado districts are making AYP
19 targets for kids with disabilities?
20         A.   Uh-huh.
21         Q.   And do you have any concerns about that
22 figure?
23         A.   Yes, I do.  I mean I think you look
24 at -- first of all, what we're looking at here when we
25 talk about gap is not -- you know, not the gap between
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1 these students and all other students.  We're talking
2 the gap between what this AU is doing and what the
3 state has set as its target, even lowering those
4 targets for students with disabilities.  So we have a
5 significant gap here for this district for students
6 with IEPs.  And, obviously, across the state, they
7 have a significant gap in performance for students
8 with disabilities.
9         Q.   The last indicator that we'll look at,

10 can you tell us what this data on indicator 14, post-
11 school outcome, shows?
12         A.   This is on Page 7 of the AU.  I'm just
13 making sure that I'm on the right target here, the
14 indicator.  So, again, indicator 14, as states are
15 required to report on the percent of youth who had
16 IEPs who are enrolled in higher ed, enrolled in higher
17 ed competitively employed, enrolled in higher ed or
18 some other education, competitively employed, or in
19 some other employment, which could be a sheltered or
20 supported employment -- some -- that term "other
21 employment" could be construed to be quite broad.
22              Again, enrolled in higher ed, the state
23 performance target says they have 31 percent of their
24 students with IEPs enrolled in higher ed.  This AU has
25 17 percent.  The State -- the next row, B, the State
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1 says they want 56 percent of their students who had
2 IEPs enrolled in higher ed or competitively employed,
3 and this AU had only 37 percent.  And finally, the
4 broader category was in something, whether it's
5 sheltered or supported employment or doing something,
6 the State says 60 percent, which, frankly, is a
7 really, really low target -- I just want to say that
8 as an aside -- however, this AU reports only
9 48 percent.

10         Q.   Did you look at the achievement gap in
11 Colorado between general education students and
12 special education students?
13         A.   I did.  I looked at both the gap and I
14 also looked at the growth rates for both students with
15 disabilities and others.
16         Q.   Let's talk first about the gap.
17         A.   Okay.
18              MS. BEZOZA:  Your Honor, may I approach
19 with a copy of this document?
20              THE COURT:  Yes.
21              (Document tendered.)
22         Q.   (BY MS. BEZOZA)  Dr. McLaughlin, I'm
23 showing you what's been marked as Exhibit 10045, and
24 this has been admitted into evidence.  It's the spring
25 2010 EDFacts state profile.  Can you explain what this
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1 document shows about the achievement gap between
2 general education students and students with
3 disabilities in Colorado?
4         A.   Let me just make sure I'm on the right
5 page, if you will, because I'm looking at, first of
6 all, the percentage.
7         Q.   I believe it's on the first page in the
8 top right corner.
9         A.   I think those are the ratio -- I'm

10 sorry.  Yes, they are.  I'm very sorry.  So this
11 particular document does break down by grade level the
12 proficiency -- percent proficient as opposed to the
13 SPP rates, which, as I said, are the combined grade
14 rates.
15              So what we see here in the second group,
16 if you will, all students across all racial and ethnic
17 groups in fourth-grade reading, 86.9 -- let's just
18 round that to 87 percent -- performed at or above
19 proficient.  In that same reading year for
20 fourth-grade reading, only 54 percent of the students
21 with disabilities performed at or above proficient.
22 So roughly a 40 percent gap at fourth grade.
23              At eighth grade, if you look again
24 across all racial and ethic groups, you have
25 88 percent -- even 89 percent versus 53 percent of the
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1 students with disabilities.
2         Q.   Are there similar gaps for the areas
3 that were tested on the CSAP?
4         A.   There are.  There are similar gaps for
5 those particular areas.  Math is not quite as high as
6 40.  Reading seems to be a larger gap.  Math is a
7 slightly smaller gap, but around 30 some percent, but
8 yes.
9         Q.   Can you please look at the student

10 enrollment data?  Can you tell us how the percentage
11 of students with disabilities in Colorado compares to
12 national averages?
13         A.   Well, as you can see, under student
14 enrollment, the EDFacts reports a national average of
15 13.3 percent.  This was in 2010, and that confirms --
16 and that is consistent -- of course, this comes from
17 the Department of Education, but those data are
18 consistent with other reports.  Colorado is reporting
19 in serving 10.2 percent.  So they are -- actually,
20 Colorado is about third from the bottom, if you will,
21 or the lowest in terms of the percent of students by
22 IEPs identified and served.
23         Q.   And what conclusions, if any, do you
24 draw from those statistics?
25         A.   Well, one is Colorado is clearly not
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1 overidentifying students with IEPs.  They're clearly
2 not.  I also did examine data -- our state reporting
3 data they required as part of the state's reporting,
4 and I did examine those and looked at their trends.
5 Their drop in the percent of students identified with
6 specific learning disabilities is really probably
7 accounting for most of this drop.
8              I believe in around 2000 Colorado -- and
9 I would -- don't want to say that it was exactly 2000,

10 but it would have been about the time that they did
11 the SPP report.  Colorado was about at the median in
12 terms of identifying students with disabilities.  So
13 they've had a big decline.
14         Q.   You mentioned before that you looked at
15 the growth data for Colorado.  Can you explain how the
16 growth in Colorado compares to growth nationally?
17         A.   Not all states -- first of all, we don't
18 have national growth data.  What we do have are state
19 data on these gap analyses.  So in terms of national
20 data, we have -- the only source that I was able to
21 obtain for all 12 -- 12 -- 50 states, is an analysis
22 of these kinds of gaps, very similar to the EDFacts
23 data that I just talked about, from 2004-5 -- school
24 year 2004-5, '05-6, '07-8, so they're somewhat old.
25 And what the analysis -- and this was collected by the

2108

1 Center for Education Policy in Washington, D.C., and
2 those analyses showed that a number of the states -- I
3 did not calculate averages -- had seen over those
4 three school years that I've talked about growth in
5 proficiency for this subgroup of 1 percent,
6 1.7 percent, 2 percent, small, but upward.  Colorado
7 actually went into the negative during that time.
8         Q.   So that means there was no growth for
9 Colorado in that period of time?

10         A.   They actually slipped -- the performance
11 slipped over those three years.  There's no
12 explanation.  I mean these are data that are related
13 just like EDFacts data.
14         Q.   In your opinion, what should be done to
15 address some of the achievement issues you've
16 discussed with respect to Colorado students with
17 disabilities?
18         A.   Well, this is a serious issue that they
19 need to -- I think I'd like to just add one other
20 piece of information.  I also reviewed the growth data
21 for the AUs, and it confirmed not -- a downward -- you
22 know, that there was a huge drop in some districts.
23 Now, keep in mind, the AUs -- some of the AUs, such as
24 the wealthier ones, where those children with IEPs
25 started was very high, as we would expect.  Where
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1 children with disabilities perform is very relative to
2 where the children without disabilities in a district
3 perform.  There were -- nonetheless, there were the
4 same sorts of gaps, but the growth was stagnant or had
5 actually, in the last year when they reported the
6 three-year trends, had actually decreased.
7              So I guess the first thing I would
8 say -- and this is taking the complete policy part --
9 is I would want to know a great deal more about why

10 growth is stagnant and why it has declined.  I mean I
11 think that there needs to be some explanation for why
12 we're seeing these declines, and if there's some
13 anomaly, whatever, we could certainly address that,
14 but overall, the fact that you've got these large gaps
15 between this subgroup and others says to me -- the
16 gaps are not closing -- there needs to be a major and
17 significant effort on instruction.  The bottom line is
18 instruction.  You've got to do a lot more to raise
19 these scores.
20              I'm particularly troubled by the scores
21 at the fourth grade because where we have seen the
22 greatest growth nationally is at those lower grades.
23 We've seen a lot of upward trend in fourth-grade
24 reading, and we're starting to see it in math because
25 there's more attention.
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1         Q.   And are you aware of states that have
2 shown greater growth in Colorado in achievement of
3 students with disabilities?
4         A.   Oh, yes.  Massachusetts, Louisiana,
5 Maryland, yeah.  I mean New York did.  You know, off
6 the top of my head, yes.  And I would say that
7 overall, if you look at it, we did analyze -- now, the
8 data are somewhat old -- in a chapter that I wrote, we
9 did analyze data that had been reported from states on

10 their state assessments and that was reported to the
11 National Center on Educational Outcomes, and we did
12 find that, in fact, you do see at the lower grades a
13 real upward trend, a growth trend.  It does flatten
14 out at eighth grade.
15         Q.   What does the research show are
16 effective special education interventions?
17         A.   Across the board, the kinds of
18 interventions that we know that work for children who
19 have learning problems -- and actually, I can say for
20 children who have disabilities, whether they're in the
21 social-emotional behaviorial area or academic as well
22 as other low achievers -- because many of the samples
23 have included children without identified disabilities
24 but who are low achievers -- have several core
25 features.  One is that they provide explicit
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1 instruction.  By that, I mean children who have
2 learning difficulties do not learn well just by
3 exploring, discovery, hearing, whatever.  They really
4 need to have very explicit rules and things pointed
5 out to them, I guess is the way, and they need
6 repetition, but good repetition.  They need to be
7 shown this is a concept -- you know, they need --
8 actually, every piece of developing a knowledge base
9 has to be laid out explicitly and taught explicitly.

10              They need to have careful monitoring of
11 their progress.  I can't say how important that is.
12 It is very easy for children who have learning
13 problems or low achievers to go into plateaus, to dip.
14 Experienced teachers know this sometimes intuitively,
15 but by and large, you really do need to constantly
16 have an ability to go in and reinforce, reteach, work
17 with these children in bringing them back up.
18              They also need help -- if you teach them
19 something -- it could be how to attack vocabulary
20 words -- I'm just pulling out an example -- and you do
21 it in the context of literature or reading, then you
22 need to teach them how to do that in their science
23 text and in their math text, and many of the children
24 don't make these transfers.  I mean I could go on
25 about these are some generic features that are
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1 well-demonstrated.
2         Q.   What are the resource implications for
3 the interventions that have been shown to work for
4 kids with disabilities?
5         A.   And this is the really big one.  To
6 provide the explicit instruction and the kind of
7 monitoring we're talking about, you have to have the
8 resources to give children opportunities for small
9 group and sometimes one-on-one, not forever.  We're

10 not obviously talking about pulling children into
11 isolated situations, but you have to have the
12 resources and the ability to give children this kind
13 of intensive instruction.
14              Typically a whole group, and
15 particularly if you're talking large class sizes,
16 teachers cannot do this.  They're teaching a lesson
17 and maybe breaking into two or three groups.  You
18 really have to have a much more focused -- and all of
19 these interventions -- and there's an extensive
20 literature on this -- have shown large effect sizes,
21 but have all been implemented in smaller groups.
22         Q.   So these research-based interventions
23 have been shown to impact achievement for kids with
24 disabilities?
25         A.   Absolutely, absolutely.  Some are pretty
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1 amazing.  Some have shown gains of up to two standard
2 deviations on a particular assessment on reading or
3 math, whatever they're using, within six weeks.  I
4 mean there can be powerful effects for a good one of
5 these interventions, but the intervention cannot just
6 be dropped into a classroom and done.
7         Q.   Finally, just looking back at your
8 report, can you tell us what you concluded from your
9 review of Colorado's special education funding and

10 system?
11         A.   Well, I clearly did not believe it's
12 meeting its obligation as having the responsibility to
13 ensure that every child gets FAEP who is entitled to
14 FAEP, receives it, and they're not meeting -- the
15 State is not meeting its obligation to provide the
16 resources -- the necessary resources to its AUs to
17 ensure that and also for them to lead fulfilling and
18 productive lives; and I included that because that
19 quote comes directly from the State's own legislation,
20 which parallels but interprets the federal statute.
21 And they make a very strong affirmative statement in
22 that legislation that the goal of their education of
23 children with exceptionalities is to ensure that they
24 lead fulfilling and productive lives.
25         Q.   And the statute you're referring to is
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1 the ESEA, the state special education law?
2         A.   Yes.
3         Q.   If you put aside the federal and state
4 requirements for special education, how important is
5 it to provide appropriate special education services
6 to children with disabilities?
7         A.   You mean if there's no legal
8 requirement, why would we do it?  Oh, my goodness.
9 Well, first of all, let's just say that that legal

10 requirement is two things.  One, it's a civil rights
11 law first, and it's has strong educational pieces
12 next.  So the civil rights -- providing education to
13 children with disabilities is what we morally do.  It
14 reflects us as a nation, as a culture.  I can't
15 imagine -- believe me, I began my career before there
16 was a federal law, and I can tell you that my very
17 first job as a brand-new, 21-year-old certified
18 teacher -- the federal government provided back in the
19 early '60s funds for states to start schools in state
20 institutions.  And I as a naive, silly young teacher
21 went into one of those state institutions where
22 children were locked down, tied, had had no education,
23 and there were a bunch of us that went in there -- and
24 I'm not saying this as anyone who hasn't -- many of my
25 colleagues have done the same thing -- cleaned out
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1 snakes and frogs to start a school because the federal
2 government believed that education is something that
3 is a right that people should have.  And I mean going
4 way back -- and we can look at the foundations in the
5 Brown decision.  So we educate these children.
6              Now, if we say does every child need a
7 70-page IEP, maybe not.  Maybe there are papers that
8 we don't need, but those papers are part of the
9 procedure safeguards that go along with the civil

10 rights.  So my view is, first and foremost, yes, we
11 would educate these children, and as a part of
12 constitution of this state is to guarantee education
13 to every child, and these are children who are
14 citizens of this state.
15         Q.   So that constitutional protection
16 includes children with disabilities?
17         A.   Absolutely.  The U.S. Constitution
18 protects people with disabilities.  Every law -- I'm
19 sure people are still complaining about the civil
20 rights of 1964.  There are issues that we have when we
21 as a society say we're going to enforce this, but I
22 think it's really important to think about -- yes,
23 there are educational aspects of this law that can be
24 cumbersome, and sometimes the states bring them on
25 themselves or the districts, but the bottom line is
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1 the law was created as a civil rights law.
2              MS. BEZOZA:  Thank you, Dr. McLaughlin.
3              THE COURT:  Thank you.  Any questions
4 from the Intervenors?
5              MR. HINOJOSA:  No questions.
6              THE COURT:  Let's just take a short
7 break.  Let's just say ten after 10, and then we'll
8 reconvene.
9              (Recess taken, 9:49 a.m. to 10:09 a.m.)

10              THE COURT:  For the record, I understand
11 with our next witness, we need to recess right at
12 noon, and I have a noon meeting anyway here in the
13 building, so it actually works out well.  Five to, is
14 that enough?  Do you know?
15              Okay.  Cross-examination.
16              MR. HEINKE:  Thank you, Your Honor.
17                   CROSS-EXAMINATION
18 BY MR. HEINKE:
19         Q.   Good morning, Dr. McLaughlin.
20         A.   Good morning.
21         Q.   It's good to see you again.
22         A.   Thank you.
23         Q.   I wanted to follow up on some things you
24 and Miss Bezoza talked about yesterday and today.  I
25 believe you said Colorado was one of the leaders in
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1 standards-based reform; is that correct?
2         A.   Yes, during the time you had Governor
3 Romer.
4         Q.   And what do you mean when you say
5 standards-based reform?
6         A.   This is a model -- an educational model
7 that actually is based on three things; one, a setting
8 of academic standards or expectations that all
9 children are expected to meet, assessments that are

10 aligned with those standards, and then an
11 accountability system that tracks districts',
12 schools', and students' progress towards or meeting
13 those standards.
14         Q.   Turning a little more broadly, you would
15 agree that Colorado has had a history of supporting
16 students with special needs, correct?
17         A.   I really only know about a few districts
18 that I visited in the late '90s, middle '90s -- you
19 know, late '90s, and yes, there were some districts
20 there that had good practices.
21         Q.   One of the things you saw in those
22 districts is that they embraced early childhood
23 education for students with disabilities?
24         A.   Correct, correct.
25         Q.   And, in fact, I think you may have
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1 stated you saw wonderful preschools in several areas
2 around Denver?
3         A.   Absolutely.  Denver did have in the '90s
4 a very well-known and well-considered preschool
5 program for young children with disabilities.
6         Q.   Would you agree that Colorado is one of
7 the leaders in inclusive education nationally?
8         A.   In the 1990s, they were.
9         Q.   And inclusive education is the idea of

10 educating students with disabilities in a general
11 education classroom?  Is that a fair summary?
12         A.   Yes.  That's the typical interpretation,
13 yes.
14         Q.   And a very pedestrian question, but
15 inclusive education is generally a good thing, you
16 would agree?
17         A.   It is an ideal, and it is a strong --
18 good and strong goal in IDEA, but it is only second to
19 ensuring that the child does receive benefit from the
20 education.  That's the first standard, if you will.
21         Q.   In other words, there may be some
22 children that inclusive education doesn't give them
23 the benefit that they would need, and for that child,
24 it would not be --
25         A.   Your first standard legally is to ensure
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1 that you're providing what the child needs to benefit
2 from education as measured and then, only then, are
3 you to consider the placement, which in that case
4 would be is it going to be full inclusion.
5         Q.   And thinking of the inclusion model, you
6 would agree that Colorado's above the national median
7 in the percentage of special education students served
8 in the general education classroom; is that correct?
9         A.   They're above the median or right at the

10 median -- slightly above the median, yes.
11         Q.   Another concept related to inclusion
12 would be how many students are placed in what are
13 called nonpublic placements; is that fair?
14         A.   Uh-huh.
15         Q.   Could you tell us generally what a
16 nonpublic placement is?
17         A.   A nonpublic placement, as the name
18 implies, is a private -- well, not-for-profit that
19 would serve children with IEPs, and sometimes they're
20 designed for a specific type of child or a child with
21 specific needs at public expense.  So the IEP team
22 determines that they cannot serve the child with
23 appropriate supports in the AU.  The recommendation is
24 then to place -- and it could be a public as well.
25         Q.   And thinking in terms of federal law and
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1 policy, federal law would say that having a low number
2 of nonpublic placements is a good thing; is that fair?
3         A.   States are required to set targets that
4 are -- to promote more inclusive education.
5         Q.   The preference under federal law is for
6 children to be educated in the regular class as close
7 to their typical peers as possible?
8         A.   Correct.
9         Q.   And Colorado relatively is low on its

10 number of nonpublic placements, correct?
11         A.   Correct.
12         Q.   You also spoke with Miss Bezoza about
13 the RTI model.  Do you recall that conversation?
14         A.   Yes.
15         Q.   In general, the concept of RTI is one
16 you support?
17         A.   In the theoretical, yes, I do.  I
18 support it, and I have seen the research that has
19 supported it in very carefully controlled research
20 settings.
21         Q.   You would agree that Colorado is among a
22 relatively small number of states that has embraced
23 RTI as a policy?
24         A.   Correct, statewide.
25         Q.   You're generally familiar with the
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1 process by which a parent who has a child with a
2 disability can file a complaint if they're
3 dissatisfied with their student's education?
4         A.   If there's a dispute, yes.
5         Q.   Part of that process would allow a
6 parent to file a formal complaint with the state; is
7 that correct?
8         A.   That's part of the administrative due
9 process, yes.  There are steps they have to go

10 through.
11         Q.   And the number of formal complaints
12 actually filed in Colorado is relatively small; is
13 that correct?
14         A.   As it is across the U.S.  These are
15 state complaints, yes.
16         Q.   But Colorado relative to other states is
17 still on the low end, wouldn't you agree?
18         A.   I would say they're right on the
19 average.  I would say there's probably only two states
20 or maybe three that are maybe at the higher end.  In
21 terms of state complaints -- state-filed complaints,
22 there's very, very low incidence.
23         Q.   Dr. McLaughlin, you and Miss Bezoza
24 looked at 10045, which was the spring EDFacts profile.
25 Do you still have that in front of you?
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1         A.   I do.
2         Q.   One of the other things noted on that
3 document in the bottom right-hand corner of the first
4 page is NAEP achievement.
5         A.   Uh-huh.
6         Q.   Do you generally know what the NAEP is?
7         A.   I do.
8         Q.   And if you look there in the middle
9 column, it shows students with disabilities, state and

10 national numbers.  Do you see where I am?
11         A.   Yes.
12         Q.   And in fourth-grade reading, the state
13 average is identical to the national average?
14         A.   Correct.
15         Q.   Eighth-grade reading, the state average
16 is one point above the nationals?
17         A.   Correct.
18         Q.   Fourth-grade math, it does look like the
19 state falls below national, but eighth-grade math is
20 stated above national, correct?
21         A.   Correct, correct.  These are not the
22 same students that are included in the state
23 assessment, by the way, in the state numbers.  NAEP
24 has exclusionary criteria for which students
25 participate.
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1         Q.   So in other words, NAEP uses a sampling
2 model?
3         A.   NAEP uses a sampling model, but also
4 NAEP allows children with IEPs as well as ELL students
5 to be excluded from NAEP's testing if it is deemed by
6 the school that they cannot take the test without
7 accommodations.  So NAEP tends to take the highest-
8 functioning children in both subgroups.
9         Q.   And that exclusion criteria would be

10 across the country?
11         A.   Absolutely.  So you're taking the
12 top-performing IEP kids, the top-performing ELL -- the
13 ones who are deemed to be able to take this without
14 accommodation.
15         Q.   You discussed with Miss Bezoza some of
16 your criticisms of the structure of Colorado's funding
17 model.  Do you recall that conversation?
18         A.   Uh-huh.
19         Q.   Now, the concept of a tiered funding
20 model isn't unusual, correct?
21         A.   No.  Levels of funding to accommodate
22 greater need, no.
23         Q.   And you would agree there's not one best
24 way to allocate state aids to districts; is that
25 correct?
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1         A.   There is not one absolute model that all
2 states have endorsed.  There are certain principles
3 that states -- some that are in law and others that
4 are in what we would say best practice.
5         Q.   But no one absolute perfect model?
6         A.   No one absolute.  Every one has trade-
7 offs involved with it.
8         Q.   You also discussed the fact that you had
9 concerns with using disability categories as a proxy

10 for cost.
11         A.   I do.
12         Q.   But you would agree that costs are in
13 some way related to a specific disability category,
14 correct?
15         A.   I couldn't say that without actually
16 looking at a very specific district and said, "Okay.
17 Who do you typically call children with X?  And what
18 is your range of expenditures for X?"
19         Q.   I think I might have been a little
20 clumsy with my question what I meant to refer to.  You
21 note -- on Page 3 of your report, you do note that
22 costs are related to number of students identified as
23 well as specific disability categories?
24         A.   I do, I do.  I did say that, and, in
25 fact, I have said that, that they've been used as a
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1 proxy when people talk about -- you know, make
2 estimates of expenditures.
3         Q.   You also discussed with Miss Bezoza your
4 concerns with the amount of funds Colorado provides?
5         A.   Yes.
6         Q.   Now, funding for special education is
7 provided by federal, state, and local sources,
8 correct?
9         A.   Correct.

10         Q.   And currently, Colorado, as you've
11 discussed with Miss Bezoza, the local school districts
12 pick up the majority of the costs?
13         A.   Yes.  In Colorado, yes.
14         Q.   Wouldn't you agree that in most states
15 funding is generally higher at the local level than
16 the state level?
17         A.   Probably.  It is -- if you want to say
18 higher than the state's share, correct.  Not as high
19 as Colorado, but higher.
20         Q.   Okay.  And I believe you discussed this
21 with Miss Bezoza, but you do not have an opinion on a
22 specific proportion of costs that Colorado ought to be
23 paying; is that correct?
24         A.   No, I do not.
25         Q.   And you noted and discussed with
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1 Miss Bezoza the 2000 report that pointed out that
2 Colorado's state share was below the national average?
3         A.   Uh-huh.
4         Q.   So far as you know, there's no more
5 recent national data; is that correct?
6         A.   Nationally representative data on
7 expenditures in special education, no.
8         Q.   And you can't say with certainty whether
9 the national average has gone up or down since 2000;

10 is that correct?
11         A.   The national average of state proportion
12 or national average of what?
13         Q.   The national -- the national average
14 state share.
15         A.   The national average state share, I
16 don't know whether it has -- the latest that I have
17 seen that is not based on a national study, so I
18 have -- as I said, I have, you know, obviously -- how
19 much confidence I have in the data suggests that the
20 state shares had not until recently.  Now, people are
21 not sure what, you know, will happen in the decade,
22 but they have not changed dramatically.  The federal
23 share has gone up a little bit since 2000.
24         Q.   And since you mentioned federal share,
25 it's your understanding that the federal government by
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1 law stated that it would provide 40 percent of the
2 funding; is that correct?
3         A.   What the federal government -- what the
4 original authorization was in the '75 legislation was
5 that the federal government would pay excess costs
6 associated with the education of children with
7 disabilities up to 40 percent of the average per pupil
8 expenditure in the country.  So not 40 percent of what
9 it costs, but 40 percent of the average per pupil

10 expenditure.
11         Q.   Has the federal government met that
12 40 percent number?
13         A.   No, they have not.
14         Q.   Have they even come close?
15         A.   No.
16         Q.   And I believe you mentioned in your
17 testimony with Miss Bezoza that the federal law
18 doesn't explicitly require the state to provide a
19 specific amount of money; is that correct?
20         A.   The federal law does not specify what
21 states have to provide in terms of proportion or
22 amounts of funding.
23         Q.   You would also agree, wouldn't you, that
24 states may delegate most of the responsibility for
25 providing FAEP to local school districts?
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1         A.   Yes.
2         Q.   And one last question about funding.
3 You're not aware of any studies that show an increase
4 in spending on special education students has led to
5 an increase in achievement for those students?
6         A.   I'm not aware of any studies at the
7 large scale.  There have been some attempts to do that
8 by the individuals, Parrish and Chambers, for example,
9 at the American Institutes of Research.  It is

10 extremely difficult to make that link for the reasons
11 being, as I said in my deposition, children who are
12 going to require the greatest expenditures are most
13 likely the children who have the more significant
14 disabilities and their achievement will be impacted.
15 So we can't assume that higher cost or higher
16 expenditures are going to result in much higher
17 performance.
18         Q.   You also had a conversation with
19 Miss Bezoza about the concept of rationing.  Do you
20 recall that conversation?
21         A.   Yes, I do.
22         Q.   Is rationing a violation of federal law?
23         A.   Rationing is not as long as that child
24 and the team -- the IEP team agrees to the whole IEP.
25 The whole purpose here is to bring the parents and the
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1 guardians, the professionals together and to construct
2 this IEP, that it then becomes the embodiment or the
3 operationalization of FAEP.  So in and of itself, no.
4              Now, if they were to say, "We will
5 absolutely not provide X because it is too costly,"
6 that is an explicit violation.
7         Q.   And --
8         A.   But --
9         Q.   Please.

10         A.   -- adjusting a program is not -- if the
11 IEP team reaches consensus is not a violation of FAEP.
12         Q.   And just to make sure I'm understanding
13 your testimony, you're not saying that any school
14 district in Colorado explicitly refused to provide
15 something because of cost; is that correct?
16         A.   No one, as would be expected, would say
17 that they did that, and I did not ask them that.
18         Q.   I want to turn back to your report for a
19 moment, and again, this was Trial Exhibit 5700.  On
20 Page 9, in the first full paragraph, the second
21 sentence says, "In my extensive experience conducting
22 interviews in schools and districts, I've been told by
23 school administrators and special educators that
24 they're explicitly told not to suggest or agree to
25 call for services on an IEP without prior permission."
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1         A.   That is correct.
2         Q.   None of those conversations were in
3 Colorado; is that correct?
4         A.   Correct.
5         Q.   The report also notes that, "What an IEP
6 determines to be an appropriate education for a given
7 student is not, surprisingly, most often based on what
8 is available in the school or district."  That's not
9 from research you did in this case, correct?

10         A.   Correct.  Let me just back up and say it
11 is not -- this paragraph is based upon my extensive
12 interviews and work that I did in other districts.  I
13 did specifically address the issue of impact on IEP --
14 not IEP, but on services and availability of services
15 in my AU interviews.  So in that respect, they did
16 confirm that there were certainly burdens on IEP
17 development and considerations in IEP development
18 based on availability of certain personnel.
19         Q.   All right.  You also discussed with
20 Miss Bezoza some of the graduation rate data --
21         A.   Yes.
22         Q.   -- for one of the AUs?  Graduation rates
23 to you are a critical indicator of students with
24 disabilities' success; is that correct?
25         A.   Yes.
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1         Q.   One of the most important indicators to
2 you?
3         A.   I wouldn't say the most important, but I
4 think it's one where we shouldn't be examining a gap.
5 I can understand examining or expecting to see some
6 gap in performance on a state assessment for children
7 with and without IEPs.  I think the federal government
8 and reason would say we should not see gaps in who
9 graduates with a diploma.

10         Q.   Colorado doesn't have a state graduation
11 standard; is that correct?
12         A.   They do not.  They do not have, for
13 example, one state diploma or one state graduation
14 test as other -- some other states do.
15         Q.   So in order to really understand
16 graduation rates in Colorado, you'd have to look at
17 each administrative unit's gap; is that fair?
18         A.   You would have to look first at each
19 AU's graduation requirements and to ensure -- not to
20 ensure, but to determine exactly who is excluded from
21 what and what is required, and then you can examine
22 those differences and those gaps; and they would have
23 meaning at that point.
24         Q.   And that analysis was not part of your
25 work in this case?
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1         A.   No, I was not asked to do that.
2         Q.   You did -- and I believe you discussed
3 this with Miss Bezoza -- speak to a few special
4 education directors across the state; is that correct?
5         A.   I did.
6         Q.   And I believe you mentioned speaking
7 with Randy Boyer?
8         A.   Yes.
9         Q.   And he was the only person you spoke to

10 initially preparing the report; is that correct?
11 There were a few other people you spoke to afterwards.
12         A.   Correct, because of just the logistics
13 of, yes, trying to coordinate the telephone calls.
14         Q.   And we'll talk about those other folks
15 in just a moment, but starting with Mr. Boyer, you're
16 aware that he's involved in this case?
17         A.   I am.
18         Q.   You're aware that he's also an expert
19 witness for the Plaintiffs?
20         A.   I'm not -- yes, I guess I was.  I'm not
21 sure.  Yes.  I have to think back.  Yes.
22         Q.   And then the other conversations that
23 you had following that first deposition --
24         A.   Right.
25         Q.   -- you spoke with Lucinda Hundley at
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1 Littleton?
2         A.   Yes.
3         Q.   Dawn Loge at Adams 14?
4         A.   Donna, I think it is.
5         Q.   Donna.  Excuse me.  And Sandy Burdelik
6 at Aurora?
7         A.   Uh-huh.
8         Q.   And Plaintiffs' counsel arranged your
9 contact with those folks; is that correct?

10         A.   They did.
11         Q.   Miss Burdelik in Aurora told you she
12 didn't know about tier B funding; is that correct?
13         A.   Yes.
14         Q.   And that surprised you, didn't it?
15         A.   It surprised me at first, and I did not
16 push back on that because it wasn't relevant to my
17 overall conversation, but I do believe there are
18 probably good explanations for why she isn't.
19         Q.   But it was surprising that this special
20 ed director wouldn't have known about tier B funding?
21         A.   Not necessarily in a large district like
22 that.  The money probably in large districts is
23 handled by their federal person who does their NCLB,
24 whatever, and people at her level get their budgets.
25 And she probably knows -- well, she does know what her
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1 share of special ed money is.  She doesn't know the
2 source of that money.  She probably doesn't know how
3 much is Part B.  I'm guessing.  I didn't ask her that.
4 That wasn't the point.
5         Q.   Do you know how much Part B money Aurora
6 receives?
7         A.   I am sorry.  I have a document that did
8 indicate the Part B flow-through money.  I didn't use
9 it in my -- to form my opinion.  So no, I do not know.

10         Q.   And in any event, Aurora School
11 District, where Miss Burdelik works, you're aware that
12 they are a Plaintiff in this case?
13         A.   Yes, I am, yes.
14         Q.   And we also mentioned Miss Hundley.  Are
15 you aware that Miss Hundley is also an expert witness
16 for the Plaintiffs?
17         A.   I did know that.
18         Q.   And are you aware that Adams 14, where
19 Miss Loge works, is involved in the lawsuit in that
20 there's an individual Plaintiff residing in that
21 district?
22         A.   Yes, I did know that after the fact.
23 The individual Plaintiff -- I knew all of the AUs that
24 were involved in this case because when I asked to
25 review the data that I referred to in the AUs, I was
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1 sent the AU -- the APRs, those annual performance
2 reports, for the AUs involved in the litigation.
3         Q.   So it's fair to say that you did not
4 speak to any special education director that wasn't
5 somehow involved with the Plaintiffs in the lawsuit?
6         A.   I did not.
7              MR. HEINKE:  No further questions.
8 Thank you.
9              THE WITNESS:  Okay.

10              THE COURT:  Thank you.  Redirect?
11                  REDIRECT EXAMINATION
12 BY MS.  BEZOZA:
13         Q.   Dr. McLaughlin, do you feel comfortable
14 with the process you used to reach your expert opinion
15 in this case?
16         A.   I do.
17         Q.   And why is that?
18         A.   Well, first of all, the questions that I
19 was asked to address or that I was asked to, well,
20 address was review of Colorado's special education
21 funding, which is a policy issue.  It was not to
22 determine whether there were violations of federal
23 law, IDEA in the state.  And so as I typically would,
24 I reviewed existing documents.  And also, you know, I
25 was not given the time or the ability to collect
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1 original data.  So, of course, I relied on existent
2 data and reports, as I typically would.  And I would
3 conduct interviews with directors about services and
4 how services were being provided and constructed.
5         Q.   And do you feel comfortable with the
6 group of districts that you spoke to?
7         A.   I do.  I was aware -- certainly I was
8 aware going in of the districts that were part of the
9 lawsuit, and basically I think it's important to

10 understand how I structured the questioning of these
11 individuals.  I started the questioning and was most
12 interested -- and despite how they might have started
13 with me -- to talk about how they organized special
14 education services in their district and just to begin
15 to get a sense of what kinds of things were happening
16 in the district, how they, you know, were organizing,
17 as I say, services.
18              We talked in general about staffing and
19 staffing shortages, quality of staffing.  These would
20 be typical questions that I would ask.
21              I did ask at various points availability
22 of funding -- didn't say whether it was state or
23 federal -- impacted or were impacting these.  I was
24 very interested in how they were implementing RTI.  As
25 I just stated, Colorado is one of the few states that

2137

1 just went whole bore with this RTI, which frankly is
2 very untested taking that model to scale.  We only
3 have very controlled research on that.  So there's a
4 great deal of consternation that, first of all, it
5 went into the 2004 amendments and that some states
6 have taken it broadly.  So I did spend a lot of time
7 talking to them about that because -- well, I did, and
8 Colorado is unique.
9         Q.   Mr. Heinke asked you about your opinions

10 about preschool for kids with disabilities in the
11 '90s.  Have you looked at those issues in Colorado
12 since then?
13         A.   I have not.  I looked at their data for
14 what we refer to as the 619 population.  These are the
15 three to five-year-olds that are served under the
16 section of 619 of Part B.  That number is dramatically
17 increasing in the state, the number of children being
18 identified, and most of those children are coming in
19 under autism and high -- you know, those categories,
20 but I did not talk to any of the AU directors about
21 it.  I didn't look at data other than incidence.
22         Q.   And have you done any research on the
23 quality of preschool programs for kids with
24 disabilities in Colorado today?
25         A.   I have not.
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1         Q.   Mr. Heinke also asked you about the
2 delegation of responsibility to local districts for
3 special education.  Can you tell me what that
4 responsibility is?
5         A.   Well, essentially because of the
6 extremely localized nature of this special education
7 and the fact that it occurs at the individual student
8 level with the individual families and school, states
9 cannot manage that entire enterprise.  So they

10 delegate the procedures and the processes that are
11 prescribed for developing IEPs, for Child Find, and
12 all of the other requirements to their local districts
13 or their local -- whatever arrangements they have to
14 carry out those functions.
15         Q.   What does that delegation mean with
16 respect to the state's responsibilities for special
17 education?
18         A.   It does nothing to remove their ultimate
19 responsibility.  Thus, those indicators on general
20 supervision, which I referred to as indicators --
21 well, in the exhibit on the indicator reports, they're
22 very critical because the federal government holds a
23 very high standard for states to ensure that they are
24 following up in their districts to make sure their
25 districts are, in fact, fulfilling the obligations
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1 under the law.  And so the state has to do that.
2              I'm not surprised in this state to hear
3 from Miss Hundley that she feels they're being
4 overmonitored.  This state now apparently has had
5 problems for ten years now -- or six years on those
6 particular standards.
7         Q.   And lastly, you talked with Mr. Heinke
8 about the federal contribution to special education.
9 I believe you testified that the federal government

10 has never met its obligation to provide up to
11 40 percent; is that right?
12         A.   Correct.
13         Q.   What is the significance, if any, of the
14 fact that the federal government is not funding
15 40 percent of special education costs to your opinions
16 in this case?
17         A.   Well, overall, the sufficiency of
18 funding at a local school and a local AU would be
19 hopefully increased if the federal government
20 increased.  However, the federal government never said
21 they would provide 40 percent of the costs.  They
22 would provide an average -- 40 percent of the average
23 per pupil expenditures.  So there was always
24 anticipated that there would be a significant portion
25 of what it would cost that would be left not funded by
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1 the federal government, and that goes way back to
2 pre-'75 legislation.  It was negotiated.
3              So -- and it was negotiated, by the
4 way -- I will add this as a way of history -- by many
5 of the states' governors and commissioners who knew
6 they were going to have to do this.  The federal laws
7 were quite clear that children with disabilities were
8 going to have to be educated.  There were a number of
9 states that already had their own constitutional and

10 other laws on the books.  And so this to them
11 represented some federal money to do what they were
12 going to have to do anyway.
13              Having said that, it never was expected
14 that states would be exempted or local districts from
15 covering some of the costs of this, and it would in no
16 way reduce the costs to the state to make sure that
17 they're providing sufficient funding.
18              MS. BEZOZA:  I have nothing further.
19 Thank you.
20              THE COURT:  Thank you.  Recross?
21              MR. HEINKE:  I have nothing.  Thank you.
22              THE COURT:  Thank you, Doctor.  You may
23 step down.  Thank you.
24              You want the courtroom cleared then for
25 the next --

2141

1              MS. BEZOZA:  Yes.
2              THE COURT:  We're going to ask those in
3 the courtroom, please, to vacate for the next witness.
4              MS. BEZOZA:  Thank you.
5              THE COURT:  We'll put the sign on the
6 door.  It'll just take a minute.
7              MS. BEZOZA:  And can we mark this
8 section of the transcript confidential?
9              THE COURT:  Yes, this will marked

10 confidential.  I think everyone is leaving.
11              MS. BEZOZA:  And can you segregate this
12 section of the transcript from the rest of the day?
13              THE COURT REPORTER:  Yes.
14              MS. BEZOZA:  Thank you.
15              (Proceedings continued on page 2142,
16 confidential excerpt.)
17
18
19
20
21
22
23
24
25
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1              (Proceedings continued from page 2175,
2 line 20.)
3              THE COURT:  Next witness for the
4 Plaintiff.
5              MR. KAWANABE:  Yes, Your Honor.  Ty
6 Ryland is our next witness, board member from Sierra
7 Grande, and we're hoping he's in the hall.
8              THE COURT:  Okay.
9              MR. KAWANABE:  And he will be here by

10 11:30.  And so we would like to take maybe perhaps a
11 ten-minute break, but we would like to put him on
12 before lunch because of our afternoon schedule with
13 out-of-town witnesses.
14              THE COURT:  I do have to recess around
15 noon because I have that noon meeting or five after.
16 It doesn't have to be right at the stroke of noon.
17              MS. GEBHARDT:  And we'll try to schedule
18 our out-of-town witnesses.
19              THE COURT:  No problem.  So you'll let
20 us know when the witness arrives?
21              MR. KAWANABE:  Yes.  And if we could
22 take a five, ten-minute break now?
23              THE COURT:  Just let us know and we'll
24 be ready.
25              MR. KAWANABE:  Sure.
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1              THE COURT:  Thank you.
2              (Recess taken, 11:19 a.m. to 11:27 a.m.)
3              THE COURT:  Next witness for the
4 Plaintiff?
5              MS. GEBHARDT:  Plaintiffs would call
6 Mr. Ty Ryland.
7              THE COURT:  If you'd come forward sir to
8 the witness stand?  And if you would raise your right
9 hand.

10                     TY R. RYLAND
11 was called as a witness, and having been
12 sworn or affirmed, was examined and testified as
13 follows:
14              THE COURT:  And please be seated, sir.
15 You can adjust that mic when you're seated.  Then if
16 you could state your full name and spell both your
17 first and last name for us.
18              THE WITNESS:  My name is Ty Robert
19 Ryland.  Ty, T-Y; Ryland, R-y-l-a-n-d.
20              THE COURT:  Thank you, sir.
21                  DIRECT EXAMINATION
22 BY MS. GEBHARDT:
23         Q.   Good morning, Mr. Ryland.
24         A.   Good morning.
25         Q.   What's your current position?
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1         A.   I am a general manager for a large
2 private ranch in southern Colorado.
3         Q.   What is the name of the ranch?
4         A.   Trinchera Ranch.
5         Q.   How large is that ranch?
6         A.   It's 172,000 acres deeded property.
7         Q.   Can you tell us a little bit about what
8 you do in your job at Trinchera?
9         A.   I'm over all the day-to-day operations,

10 from the forestry operations, the hunting operations,
11 all the agriculture operations, the hospitality.  I do
12 have three other managers -- assistant managers that
13 do work for me.
14         Q.   And do you have any positions with the
15 school district down there?
16         A.   I am the president of the Sierra Grande
17 School District (sic).
18         Q.   Did you attend school in Sierra Grande?
19         A.   I attended school from third grade
20 through eighth grade at Sierra Grande Schools, and my
21 freshman year, my parents took me out of the school
22 due to the feeling that I was not getting the proper
23 education; and I went to New Mexico Military
24 Institute, Roswell, New Mexico, to finish my high
25 school education.
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1         Q.   And then did you attend college?
2         A.   Yes, I did.  I went to Fort Lewis for a
3 year.  I went to the University of Northern Colorado
4 for two quarters, and I finished my degree at
5 Metropolitan State here in Denver.
6         Q.   And what did you get a degree in?
7         A.   My degree is in mechanical engineering
8 technology.  My emphasis is in machine design.
9         Q.   And did you go immediately to work at

10 the Trinchera or where did you start working after
11 college?
12         A.   No.  I went to South Texas, worked for a
13 company known as H. P. Zachary as a general field
14 superintendent, building power plants.  Had as many as
15 1500 employees that worked for me at one time before I
16 came back.  I was there for five years.
17         Q.   And did anyone else in your family work
18 at the Trinchera?
19         A.   My dad was the manager.
20              THE COURT:  Could you spell that for us?
21              MS. GEBHARDT:  Oh, sorry.
22 T-r-i-n-c-h-e-r-a.
23              THE COURT:  Thank you.
24         Q.   (BY MS. GEBHARDT)  And where is the
25 Trinchera located, just so we have a geographical
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1 sense where it is?
2         A.   It's from the town of Blanca east and
3 north and pretty much surrounds the town of Fort
4 Garland through the top of the La Veta Pass and runs
5 down to Sangre to -- almost to the town of San Luis to
6 the -- that would be to the south.
7         Q.   And for those of us who don't know where
8 Blanca is, maybe you can tell us where Blanca and Fort
9 Garland are.

10         A.   Fort Garland is about 35 miles east of
11 the town of Alamosa, about 45 miles west of the town
12 of Walsenburg.  Blanca is about 4 miles to the west of
13 Fort Garland.
14         Q.   And so when did you start working at the
15 Trinchera approximately?
16         A.   Initially, I worked on the ranch from
17 about the age of 14.  I left to go to college.  I came
18 back to work as the manager of the Trinchera Ranch
19 from 1990 to present.
20         Q.   So is Sierra Grande a town?
21         A.   Sierra Grande is a school that services
22 the town of Fort Garland and the town of Blanca and
23 the surrounding agricultural communities.
24         Q.   And how big is the Sierra Grande School
25 District?
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1         A.   We will enroll about 250 to 255 kids
2 this year K-12.
3         Q.   And as the president of the school
4 board, do you have a sense of what the population
5 demographics are of the students who are enrolled in
6 Sierra Grande?  For example, do you know what percent
7 of the children qualified for free and reduced lunch?
8         A.   Approximately 80 percent of our kids are
9 free and reduced.

10         Q.   What about second language learners?  Do
11 you have a sense of that?
12         A.   About 80 percent.
13         Q.   And what about the split between
14 Hispanic and Anglo roughly?
15         A.   Hispanic is probably 85 percent.  Anglo
16 is probably 10 percent.  There's probably still about
17 5 percent Japanese remaining in that school district.
18         Q.   And how far do kids have to come to
19 attend the Sierra Grande school on a bus?  What's the
20 longest bus ride?
21         A.   Longest bus ride would probably be
22 around 40 minutes.
23         Q.   And can you talk, Mr. Ryland, a little
24 bit about the role of the school with the community?
25         A.   The Sierra Grande School District is
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1 basically the center of the communities.  All the
2 academic, athletic events that take place are very
3 well attended by the public.  It's the gathering
4 place.  The school is used for large funerals.  It's
5 just basically the gathering place and where a lot of
6 the community meets.
7         Q.   Do you have any kids that have gone or
8 are in the Sierra Grande Schools?
9         A.   I have a daughter that has graduated.

10 She will be a junior this year at UNM in New Mexico,
11 and my son will be a senior at Sierra Grande School
12 this year.
13         Q.   And did you share your own father's
14 concerns in attending the Sierra Grande Schools?
15         A.   I have the concerns that my kids aren't
16 getting the education we hoped for.  My wife and I
17 have been very instrumental in trying to ensure that
18 they get what they need.  You know, a lot of extra
19 time has been spent with them after school, after
20 school hours, but it was through my experience of
21 having to leave my family as a freshman and go away to
22 school and, you know, not see my family for a semester
23 at a time.  Private school hasn't really been an
24 option for my kids, and, unfortunately, within the San
25 Luis Valley, we don't have a private school option for
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1 our kids to attend.  So there's a lot of families that
2 are in the straits that we're in.  You know, we have
3 to rely on the education that we have.
4         Q.   How is the Sierra Grande School District
5 doing, if you know, generally?
6         A.   Well, I mean we're struggling
7 financially, like many districts are, but we try to
8 make the best out of what we have.  You know, we
9 struggle every day, but we try not to bring that

10 across to the students, you know, to the parents.  We
11 try to make the decisions within the school board and
12 the superintendent to have the least effect on those
13 kids that we can.
14         Q.   Do you know what your accreditation
15 status is?  Are you accredited with an improvement
16 plan?
17         A.   Well, we've made AYP each year, and, you
18 know, we're striving to make that.  It's a struggle,
19 but we are making it, but the consequences of not
20 making that are pretty catastrophic as well.  So, you
21 know, we put a lot of resources to assure that we do
22 make that.
23         Q.   Do you know what an -- do you know the
24 term "achievement gap"?  Do you know what that means
25 generally, not any specific, but in general what that
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1 means?
2         A.   I guess my thought is that there is an
3 achievement gap between rural students and other
4 school districts, other larger school districts.
5         Q.   What about in your own district between,
6 say, kids who are on free and reduced lunch and kids
7 who are not?
8         A.   Well, we do see some achievement gaps.
9 You know, we have a lot more students scoring 10 on

10 their ACT than we do scoring 30 on their ACT.  My
11 daughter was the top in her class.  You know, she and
12 another student were basically tied for valedictorian.
13 She actually left as Number 2 in the class, but she
14 scored a 20 on her ACT and struggled to get into some
15 colleges.
16              So there are some achievement gaps, and
17 extremely difficult to try to overcome within the
18 demographic in the school itself.
19         Q.   So how long have you been the president
20 of the Sierra Grande school board?
21         A.   It will be two years in November.
22         Q.   And how long have you actually been on
23 the board?
24         A.   Approximately nine years.
25         Q.   And why did you run for the school
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1 board?
2         A.   I felt the kids needed a representative
3 in the school.  I felt it was about the kids.
4 Community in small districts are -- we need our
5 children to grow.  We need our children to be educated
6 because those are the ones that are going to come back
7 and sustain us in the future, and if we don't put --
8 if we don't put our interests into them and help them
9 to achieve that, our communities can't sustain or

10 grow.
11              Huge farming, agricultural communities,
12 we need kids to go and understand how to grow the
13 crops and how to do the things and be able to get
14 through the universities.  And I see those kids be
15 able to get that help.  I have a real fondness for
16 those kids and hope to see them all do well.
17         Q.   So can you tell us a little about what
18 your responsibilities are as board president?
19         A.   As board president, I interact with the
20 superintendent.  You know, it's not necessarily on a
21 day-to-day basis, but we probably talk two or three
22 times a week.  I will, you know, help him through of
23 the processes of how the board might think, although I
24 can't make the decision for the board when we're not
25 meeting, but I will carry some of those conversations
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1 to -- or all of those conversations to the board.
2              Also, you know, as a board
3 superintendent -- or the board president, you know,
4 we're responsible for policy, procedures.
5         Q.   Do you have a practice in place right
6 now for how often you review and update your policies?
7         A.   We -- every other meeting, we will
8 review a new policy.  So the policy will come to us on
9 the first meeting.  We will review it at the first

10 meeting.  The next meeting, we will have a second
11 reading on that policy, and we'll be introduced some
12 new policies -- a new policy at that time.  The third
13 meeting, we will have the approval of the third
14 reading of the first policy, and then we'll review the
15 second reading of that policy that we brought at the
16 second meeting.  So we try to revolve through our
17 policies.  We'll do three policies every meeting, and
18 try to revolve them through in that order.
19         Q.   Do you have any responsibilities as a
20 school board for the hiring and review of the
21 superintendent?
22         A.   Yes, that is our responsibility.  The
23 superintendent is the employee of the board.  We have
24 no other employees, but the superintendent is our
25 employee, and we expect him to run the district.
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1         Q.   So would it be appropriate for you as a
2 school board member to go in and evaluate a teacher?
3         A.   This school board does not evaluate
4 teachers.  We do not evaluate principals.  The only
5 one we evaluate is the superintendent.
6         Q.   And you mentioned it a little earlier.
7 Can you as the president of the school board act
8 independently of the board on school district
9 policies?

10         A.   No, we don't.  We act as a board, the
11 board in agreement on the policies.
12         Q.   And how much are you paid for your work
13 as a school board member?
14         A.   It's pretty staggering.  Zero.  It's for
15 the love of it, I guess.
16         Q.   And how many hours on average a week do
17 you think you devote to being school board president
18 in Sierra Grande?
19         A.   With the current superintendent that we
20 have in place, I do between 20 and 30 hours a week of
21 school board function.
22         Q.   And have you ever heard of the Colorado
23 Association of School Boards, CASB?
24         A.   Yes.
25         Q.   And do they help you as a rural school
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1 board president?
2         A.   They do help us.  Some of the board
3 members do go to some of the conferences.  The
4 conferences, there is a cost to it, you know, so we
5 don't all participate at the same time, but we do go.
6 I do not go as much as some of the other board members
7 just due to my job.  There's some conflicts there, the
8 time of year they have their main conference.  We do
9 use CASB for all of our policy review.  It's pretty

10 much the first question when we're going through a
11 policy, is what is CASB's version of the policy we're
12 reviewing.  So we look at their policy at the same
13 time that we're evaluating the policy that we have at
14 hand.
15         Q.   Do you have staff to do that on an
16 independent review?  Is that why you rely on CASB?
17         A.   Well, we rely on CASB because we do not
18 have enough staff to review it, especially from the
19 legal side of it.  We do have a secretary that will
20 review it and compare the CASB to our current policy,
21 but other than that, that's all that takes place.
22         Q.   So in your work as the president of the
23 school board, are you aware that there have been
24 various changes from the state in the standards for
25 education for your students?
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1         A.   Absolutely.
2         Q.   And what impact does that have on the
3 Sierra Grande in your opinion?
4         A.   Well, you know, we're teaching to the
5 standards, but it has affected our ability to teach to
6 all the kids, basically.  We -- math, for instance, we
7 have to teach four years of math, and if the majority
8 of our kids are starting out at prealgebra when they
9 come in at ninth grade, then we teach prealgebra,

10 algebra, geometry, and trig.  We don't have an
11 opportunity to teach the upper level math classes just
12 because we have one math teacher and we cannot get to
13 a calculus class, say, to prepare our kids to go to
14 college.  English is much the same way.  When we got
15 the standards -- standards-based mandates, we
16 basically had to cut out our AP classes because we do
17 not have the staff to do it, and we've had to pick up
18 the other load in the standards.
19              This year, we had planned to teach
20 senior English and English 101 in the same class to
21 the seniors.  Some of them are ready for English 101.
22 Others were ready for senior English.  Our English
23 teacher resigned.  We have not been able to find an
24 English teacher that can fulfill that slot to be able
25 to teach 101, so we have basically dropped that from
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1 the schedule.
2         Q.   So what is English 101?  Is that a
3 college-level course?
4         A.   That would be a college-level course.
5 So for our kids to take English 101 now, they either
6 to have to do it on line or go to Adams State to take
7 that class.
8         Q.   And how far is Adams State from Sierra
9 Grande?

10         A.   Adams State is about 35 miles.  Takes
11 about 40 minutes to get there.
12         Q.   And what kind of challenges does that
13 present for children or students who might want to
14 commute to Adams State?  Is that a feasible option?
15         A.   Well, it's not necessarily feasible.
16 Some of them do it.  Some of them do.  Some of the
17 parents make the challenges, but with the price of
18 fuel and the mileage and trying to drive three to five
19 days a week, it's cost-inhibitive for some of the
20 kids.  Some of the parents are concerned about bad
21 weather, being on the road that much, you know, going
22 into town on their own kind of thing.  So it's been a
23 struggle.  Some of them do it.  Some of them don't.
24         Q.   I didn't mean to interrupt you.  So what
25 other challenges do you face in just trying to make
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1 what you believe are the standards-based education
2 that's mandated by the State?  Are there any others
3 you'd like to talk about?
4         A.   Well, it's just funding, and funding is
5 a concern because we cannot have the teachers in place
6 to, you know, educate all the kids.  You know, the
7 kids aren't learning at the same level.  As they're
8 learning, you know, we need to have some of the higher
9 level classes for these kids to take, but funding

10 resources don't allow us to have the teachers in place
11 to be able to do that.
12         Q.   What about kids who are struggling, who
13 are on the other end of the spectrum?  Do you have
14 sufficient teachers in your opinion to be able to
15 provide those kids with the services they need?
16         A.   Well, there's one teacher per classroom.
17 You know, we have one English teacher, one math
18 teacher, one science teacher, one sociology teacher.
19 So not really.  There's no aide in the classroom, and
20 that teacher is there to teach, you know, the whole
21 group, whether it's the lower level or the upper
22 level.
23         Q.   Does Sierra Grande offer extracurricular
24 activities?
25         A.   We do have some extracurricular
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1 activities, both academic and sport.
2         Q.   Can you identify some of those for us?
3         A.   There may or may not be a football
4 program this year, but, you know, we have volleyball,
5 basketball, track.  We've played baseball off and on,
6 just depending on the number of kids that come out.
7 From the academic side, we have Spanish club, Academic
8 Decathlon, Knowledge Bowl and --
9         Q.   How has Sierra Grande done in the

10 Knowledge Bowl in the past?  Do you know?
11         A.   Last year, we didn't do too well.  The
12 two years prior to that, we were back-to-back state
13 champions, but you have to understand that's in the 1A
14 division, so we're competing against schools -- you
15 know, competing against like schools.
16         Q.   So I'm sorry.  I didn't mean to cut you
17 off on extracurriculars.  Any other extracurriculars
18 that you know of?
19         A.   There are some others I'm sure I'm
20 leaving out here.  There's a few others.
21         Q.   Do you think that those extracurricular
22 activities are important for the students in Sierra
23 Grande?
24         A.   I think it's critical for the
25 achievement of our kids and helping them be involved
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1 and helping broaden their expanses.  A lot of these
2 kids in these rural communities, you know, especially
3 from the demographics we come from, don't have a
4 chance to get out of the valley, and some of these
5 extracurriculars allow some of that, but it's been a
6 struggle for them, but, you know, they're managing to
7 raise the money to be able to continue to do some of
8 these things.
9         Q.   Do you charge fees for any of the -- for

10 participation in any of these events or for school
11 activities?
12         A.   We do not charge any fees.  There's been
13 a discussion within the board, but when you have a
14 school that is 80 percent free and reduced, it would
15 be extremely taxing to go to the parents that can't
16 afford it anyway.  You know, it might mean -- charging
17 fees may mean the kids that remain at home don't get
18 breakfast or something.  We have kept our fees at a
19 minimum.  Those discussions have been had.  We've seen
20 other larger districts have done it, but we don't see
21 where it's feasible for us.
22         Q.   Can you describe -- again, you've
23 touched on it briefly, but what the economics are of
24 the area that surrounds Sierra Grande?  What do the
25 people do for their livings in the area?
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1         A.   It's, you know, a high agriculture area.
2 Agriculture is the primary employment there.  You
3 know, their county does have some jobs.  School
4 district does have some jobs, but other than that,
5 there's not much.  You know, we're probably the top
6 one or two poorest counties in the State of Colorado.
7 Costilla County, Conejos County are two of the poorest
8 counties in the state.
9         Q.   What kind of vocational education

10 programs are you able to offer to the students in
11 Sierra Grande?
12         A.   We do have a woodworking shop and offer
13 woodworking, cabinetmaking, furniture-making to the
14 students.
15         Q.   Do you have any kind of agriculture
16 vocational programs?
17         A.   No, we don't.  We've had the discussion
18 and wish we could have a teacher to help teach some of
19 that so we could maybe encourage some of our kids to
20 go into those fields so they could come back educated
21 to the valley to participate in the farming.
22         Q.   And why don't you offer those kinds of
23 vocational education programs?
24         A.   It's just financial.  We do not have the
25 finances to be able to put that in place.
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1         Q.   And have you had discussions amongst the
2 community members that they would like to see such a
3 program in place?
4         A.   Community members would like to see it,
5 but they're also understanding it's not going to
6 happen, and, you know, it's the struggle.  You know,
7 it's tough.
8         Q.   What other kinds of electives do you
9 offer to the students in Sierra Grande outside the

10 main courses you've described?
11         A.   Well, we still have a music department.
12 We're struggling to keep that going.  We do have some
13 technology, although it's hard for us to keep in pace
14 with technology, but we've been successful through
15 some grants in technology to get money to do that.
16              We do have an art department that has
17 been successful.  Our art department has won some
18 awards, and they have been extremely successful in the
19 art.
20         Q.   What kind of awards has the art
21 department won?
22         A.   You know, through Pan America and
23 through some of the art showings, that we've shown our
24 art against some other kids and, you know, they've
25 fared really well in the judging.
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1         Q.   Are you aware of any other awards that
2 the Sierra Grande School District has won at least in
3 the last couple years?
4         A.   Other than the Knowledge Bowl --
5         Q.   You have to go back a ways farther?
6         A.   You have to go back a ways.  You know,
7 2002, back in there, I think, we had some successes.
8 We have had some success in the Pan American with our
9 students, but our demographic fits that fairly well

10 for the Spanish and whatnot.
11         Q.   Have you had a challenge in trying to
12 attract and retain the quality staff that you believe
13 is necessary for your educational program?
14         A.   You know, it's difficult.  You know, we
15 don't get a lot of applicants.  You know, one of the
16 biggest challenges is that our -- a lot of our staff
17 does not live within our district.  They live in
18 Alamosa, Monte Vista, some of the other communities,
19 so they all commute or a lot of them do commute to our
20 district to teach or administrate.  So that's one of
21 the biggest challenges, but we just don't get a large
22 pool when we have an opening, a large pool of
23 applicants.
24         Q.   And so what do you do to try to overcome
25 that?
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1         A.   Well, we are spending a little more
2 money than some districts have to to try to encourage
3 some to come, but it goes back to education, you know,
4 to try to grow your own, but if you get your kids out
5 of school, to be able to achieve in a college to get a
6 teaching degree, it's tough.  So it's just -- we're
7 having trouble making that full circle, but really the
8 only way to achieve it is to try to find local
9 teachers that will teach at the facility that you know

10 won't leave.
11         Q.   And has that played out in the
12 administrative ranks too?
13         A.   Oh, administrative, it's huge.
14         Q.   Do you have any examples?
15         A.   Well, our current superintendent right
16 now is -- we hired him as a principal.  We moved him
17 up to superintendent after the first year that he was
18 there because the superintendent we had was not from
19 the area and things didn't work out.  So we're hoping
20 that the current one we have will stay with us.
21              When Bob Rael was a superintendent, he
22 came to us and he stayed for ten years, but he's from
23 Alamosa.  He's a valley educator.  When John Roybal
24 was there in the past, he was a valley educator.  You
25 know, he was from the Blanca area, so it worked out
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1 well.  The ones that are from the area, we have luck
2 keeping.  The ones aren't from the area don't normally
3 last very long.
4         Q.   Is your current superintendent from the
5 area?
6         A.   He is.  He's from about an hour south of
7 us by road.
8         Q.   So what have you experienced with
9 superintendents or teachers who aren't familiar with

10 rural Colorado or aren't from the area?  What's your
11 experience with their longevity?
12         A.   They don't last long, and I think one of
13 the main problems they have is they don't understand
14 the demographic.  The community is a tight-knit
15 community.  It's extremely complex in its ways, just
16 language barriers, cultural barriers.  You know,
17 Costilla County is kind of unique in its own cultural
18 ways as well.  So it's been hard for them.
19              MS. GEBHARDT:  Your Honor, my next line
20 of questioning is about 20 to 25 minutes.  So I was
21 hoping I could break a few minutes early, so I don't
22 have to interrupt the -- and then I'll be able to
23 finish, you know, within the 20 to 25 after lunch,
24 recognizing you have a noon engagement.
25              THE COURT:  That would be fine then.
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1 Let's say 1:15.  I should hopefully be back by then.
2              MS. GEBHARDT:  Okay.  Thank you very
3 much, Your Honor.
4              THE COURT:  Thank you.
5              (Lunch recess taken, 11:54 a.m. to
6 1:18 p.m.)
7
8
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1     AFTERNOON SESSION, Wednesday, August 10, 2011
2              THE COURT:  Okay.  We'll go back on the
3 record in 05CV4794.
4              Sir, if you'd like to retake the witness
5 stand, and, of course, you're still under oath.  Thank
6 you.
7              Thank you.
8         Q.   (BY MS. GEBHARDT)  Good afternoon,
9 Mr. Ryland.

10         A.   Good afternoon.
11         Q.   I'd like to start talking this afternoon
12 about some of the budgetary issues that you've dealt
13 with in Sierra Grande.  First, have you ever tried to
14 pass a mill levy?
15         A.   We tried to -- the most recent was a
16 mill levy override that we tried to pass this year,
17 and it did fail.
18         Q.   By how many votes?
19         A.   The day after the election, it was four
20 votes.  When we did the recount, it was seven votes.
21         Q.   What is your understanding of why it
22 failed?
23         A.   I think it's the complexity of the
24 issues.  The ballot question had to read that year
25 taxes will increase.  A lot of people are concerned
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1 with that statement.  It is an agriculture community.
2 A lot of the people that are voting are working off
3 borrowed money from banks in farming.  Our other
4 constituents are struggling to make ends meet, and
5 even though it seems like a very small amount and they
6 are currently paying it, it was just hard in the
7 perception of them to go ahead and pass it.
8         Q.   What's the process that you as a board
9 undertake to trying to decide whether to ask your

10 community for a mill levy?  Can you talk about that a
11 little, please?
12         A.   It's somewhat the state of affairs in
13 the community.  Since we're agriculture-based, there's
14 a lot of issues that take place in going into that; is
15 there going to be water to irrigate, what are the
16 crops going to be like.  It's what are the profits
17 that are expected to be made from those crops.  You
18 know, is the hay going to be worth what it was last
19 year?  What are fuel prices going to be?
20              And also, you know, we have an elderly
21 community there.  They don't have kids in school
22 anymore, and they don't really understand the need for
23 the education.  So we have a number of groups that we
24 have to try to appease and get them to go along with
25 it.
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1         Q.   And you talk with those groups in
2 advance of trying to decide?
3         A.   Yes, we do.  We do try to have
4 discussions with them.  We are going to try for a mill
5 levy override this year.  We've changed our tactics a
6 little bit and got some business people within the
7 community to organize a committee to start having some
8 of those conversations with those different groups.
9         Q.   And why is it that -- when the mill levy

10 failed last year, what was the impact on the school
11 district of the failure of the mill levy?
12         A.   Well, we did not retain some teachers
13 that we would have been able to if we would have been
14 able to pass it.  There was two teachers in particular
15 we could not retain because of it.  There's also some
16 maintenance issues that we have deferred because we
17 could not afford to do.
18         Q.   How much are you going to try to raise
19 in your next mill levy?  Do you have a sense of that?
20         A.   Well, the mill levy override, it's 5.1
21 mills.  It will be approximately 250 to $300,000.
22         Q.   And what would you hope to use that for
23 if you were able to pass it?
24         A.   We hope to put it into -- it will go
25 into the general education fund to help sustain our
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1 education quality as we have now.  We're trying to
2 hold even with what we have, and some of it will be
3 used for maintenance items.
4         Q.   So what happens in Sierra Grande when
5 you have a serious maintenance issue?  How do you deal
6 with that?
7         A.   Well, we have a reserve.  We try to keep
8 a reserve on hand for those kind of issues to try to
9 weather the storm with it, and you have to spend down

10 your reserve, but we've been careful to try to keep
11 that reserve in case we do have an emergency we have
12 to pay for.
13         Q.   Have you been having to spend down your
14 reserves?
15         A.   We have spent down our reserves in the
16 past four or five years.  Since I've been on the
17 board, our reserve has gone down about $200,000.
18         Q.   And are you able to sustain that kind of
19 spending of your reserves?
20         A.   No, we can't.
21         Q.   Have you applied for a BEST grant for
22 your facilities?
23         A.   We did apply for a BEST grant this year.
24 It's to repair our roof.  Estimated cost of roof
25 repair is about $1.2 million.  We were successful in
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1 the BEST grant.  We did receive it.  We did put in a
2 letter of hardship when we applied.  Our letter of
3 hardship has been denied, so we're -- we have to come
4 up with the 20 percent match.  So if our letter of
5 hardship would have been accepted, we would have got a
6 10 percent match.  So now, it's -- the board and the
7 superintendent, we're kind of working together to see
8 if we can come up with the 20 percent for the match to
9 go ahead and accept the grant.

10         Q.   And are you concerned that you might not
11 be able to even accept the grant for failure to be
12 able to make the match?
13         A.   We are concerned in that we do need to
14 do the maintenance.  We've deferred it for a number of
15 years, and it's getting critical now that we need to
16 do it.  So we are concerned that we may have to deny
17 it because we can't come up with the revenue, but
18 we're looking at a few different avenues to try to
19 find that money to come up with the 20 percent.
20         Q.   And how has Sierra Grande in the past
21 been able to build up its reserves prior to when
22 you're having to spend them?  Did you have additional
23 mill levy income back then or bond money?
24         A.   No.  We didn't have additional mill levy
25 or bond money.  It was just, you know, we were frugal
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1 in the way we spent money knowing we had to maintain a
2 reserve.  There's different threats out there that
3 create issues, and, you know, one of them now, that
4 the State is talking about taking the zero percent
5 loan away from us that we can borrow money in lean
6 times of the year.
7              One of the concerns we have is that we
8 cannot make payroll during the winter months because
9 our tax revenue has not come up.  Every year, we have

10 to take out a loan from the State to be able to make
11 payroll.  One of the fears we have is if we can't make
12 that, we're going to have to reserve money in the
13 general fund to weather that piece of it every year.
14         Q.   Has -- so is any of the mill levy money
15 going to be used for additional supplemental programs
16 or just maintaining programs?
17         A.   Well, I don't think we're in the
18 position that we can increase anything.  We're going
19 to try to supplement the programs and maintain what we
20 have.  Over the last couple of years, you know, we
21 could see the issue starting to arise.  You know, back
22 in, you know, as early as 2005, we started cutting
23 spending at that time.  In the last couple of years,
24 we've cut over $250,000 out of our budget, and, you
25 know, we've taken a pretty good beating.  So we're
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1 hoping to sustain what we have.  I do not see any way
2 to increase anything.
3         Q.   Even if you pass the mill levy?
4         A.   Even if we pass the mill levy.  I think
5 we're just going to be trying to hold our own for a
6 while until we can stabilize.
7         Q.   And what if you don't pass the mill
8 levy?  What will that mean on the district?
9         A.   Well, if we don't pass the mill levy, I

10 think we're in a position that we've made a lot of
11 cuts to this point.  We're still going to have to make
12 some money.  If the mill levy override doesn't pass
13 this time, we'll probably need to make $170,000 in
14 cuts.  Where that's going to come from, I don't know,
15 because we've already cut -- we've cut busing, we've
16 cut teachers, we've cut programs, you know, we've cut
17 some activities.  So we're kind of -- we're scratching
18 at the bare minimum here of what we can continue to
19 cut.
20         Q.   So, Mr. Ryland, do you have your own
21 understanding of what "local control of instruction"
22 means?
23         A.   Well, you know, I do -- you know, I have
24 my opinion on it, I guess.
25         Q.   Could you share that with us?
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1         A.   Well, you know, it's -- we have to teach
2 to the standards.  That's kind of taken some of the
3 local control and some of the deviation we have away
4 from us to teach to our kids.  With some of the
5 programs that we've lost, you know, we can't
6 specialize in things or, you know, allow our kids to
7 go to TSJC and some of those --
8         Q.   TSJC?
9         A.   -- Trinidad State Junior College -- and

10 Adams State College, so we can get some technology-
11 based instructions, some more diverse education of
12 what we couldn't afford to give them in our community.
13 So as a board, we have lost some of that control --
14 administration has lost some of that control.
15         Q.   And do you have any flexibility in your
16 budget to offer anything other than what you've
17 already described?
18         A.   No, we don't.
19         Q.   So in your opinion, Mr. Ryland, are you
20 able to meaningfully exercise local control?
21         A.   Well, I don't think we really can
22 exercise local control because it's pretty much
23 mandated, and we don't have any additional funding to
24 where we can offer anything extra.  So we're just
25 basically at the standardized education at this point.
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1         Q.   And, Mr. Ryland, do you have an
2 understanding of what a "thorough and uniform
3 education" means to you?
4         A.   Well, yes.  I don't believe our kids get
5 a thorough and uniform education just because we can't
6 offer the extracurriculars that other schools can
7 offer.  You know, there's a lot of things that I see
8 my nieces and nephews doing at other schools that I
9 would dream about my kids having the opportunity to do

10 that, and they're not going to have those
11 opportunities.
12              I don't think kids from our district are
13 getting a well-rounded education because they are
14 missing out on that piece of the puzzle just because
15 it is not uniform.
16              MS. GEBHARDT:  One second.
17              That's all I have.  Thanks a lot,
18 Mr. Ryland.
19              THE WITNESS:  Okay.  Thank you.
20              MR. HINOJOSA:  No questions, Your Honor.
21              THE COURT:  Cross-examination?
22              MR. FERO:  Yes, Your Honor.  Thank you.
23                   CROSS-EXAMINATION
24 BY MR. FERO:
25         Q.   Good afternoon, Mr. Ryland.
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1         A.   Good afternoon.
2         Q.   You were testifying about some of the
3 awards that the district has received.  Do you recall
4 that?
5         A.   Yes.
6         Q.   And were you also aware that the high
7 school had received -- excuse me, was recognized for
8 its longitudinal growth with the 2010 Governor's
9 Academic Improvement award?

10         A.   Yes.
11         Q.   And the Sierra Grande School District
12 offers preschool; is that right?
13         A.   Yes, we did implement preschool.
14         Q.   And that's in a separate building -- a
15 separate facility that the district constructed?
16         A.   Yes, it's in a separate facility
17 attached to the school.
18         Q.   And the district offers full-day
19 kindergarten; correct?
20         A.   Yes, we do.
21         Q.   And the district also offers
22 after-school tutoring; is that right?
23         A.   We have offered after-school tutoring.
24 It's in jeopardy for next year because it was funded
25 by grants.
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1         Q.   It was offered last year; is that right?
2         A.   Yes, it was last year.
3         Q.   And is it right that the district has
4 experienced declining enrollment over the last five to
5 ten years?
6         A.   Yes, we have.
7         Q.   There was a large mine that closed?
8         A.   Yes, the mine to the south of us did
9 close.

10         Q.   And a lot of families left the district
11 when the mine closed?
12         A.   Some did, yes.
13         Q.   Mr. Ryland, you would agree that there
14 are real issues in small districts; is that right?
15         A.   Yes.
16         Q.   And the only way to overcome them is
17 with board support and working with the
18 superintendent?
19         A.   Yes, many of them, that is the only way
20 to overcome them.
21         Q.   And you believe that a good
22 superintendent is an absolute necessity; is that
23 right?
24         A.   Yes, sir.
25         Q.   The Sierra Grande School District could
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1 not function without a good superintendent.  Would you
2 agree?
3         A.   Yes.
4         Q.   The right superintendent can greatly
5 affect student achievement?
6         A.   Yes.
7         Q.   And before Mr. Edgar, the district did
8 not have the right superintendent; is that right?
9         A.   The one prior to Mr. Edgar, yes, we did

10 have some issues.
11         Q.   Mr. Whetzel was his name; is that right?
12         A.   Yes.
13         Q.   And his tenure was very, very difficult?
14         A.   Yes, it was.
15         Q.   There were issues with how he treated
16 the staff?
17         A.   The staff, students, parents.
18         Q.   And Mr. Whetzel upset and let go some
19 good people?
20         A.   Yes.
21         Q.   And you would say it was a nightmare; is
22 that right?
23         A.   It was a struggle, yes.
24         Q.   When you were -- in your previous
25 testimony, I believe you said that you spent
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1 approximately 20 to 30 hours a week working on
2 district issues.  Did you mean to say per month?  I
3 don't know if I misheard you.
4         A.   No.  As a board president, I've spent --
5 30 is at the high end, but I've spent 20 hours a week
6 in dealing with board issues as a president of the
7 board.
8         Q.   And you spent a lot more time on
9 district issues when Mr. Whetzel was superintendent;

10 is that right?
11         A.   Yes, I did.
12         Q.   I believe you were testifying that the
13 district narrowly lost a mill levy override last
14 election?
15         A.   Yes, we did.
16         Q.   And you would agree that the poverty
17 level in the district is pretty high?
18         A.   Yes.
19         Q.   You heard that people were concerned
20 about more money going out?
21         A.   Explain that to me.
22         Q.   You heard from the community that people
23 were concerned about paying more in taxes?
24         A.   Yes.  In that community, there are some
25 that are concerned about paying more in taxes, yes.

2213

1         Q.   But you don't think people understood
2 the ballot question, is that right?
3         A.   I think that was one of the issues, yes.
4         Q.   And you would agree that the question
5 was extremely confusing?
6         A.   Yes, sir.
7         Q.   You don't think people understood that
8 they were already paying that tax and it wasn't going
9 to be an additional tax; is that right?

10         A.   Yes, I think that is correct.  I think
11 they didn't understand that, you know, it was going to
12 be an ongoing tax, that it wasn't going to sunset at
13 the end of it.
14         Q.   And you would agree that the district
15 learned a lot from that election?
16         A.   Yes, sir.
17         Q.   And the district plans to ask for that
18 very same mill levy override this fall, correct?
19         A.   Correct.
20         Q.   You were just testifying about a BEST
21 grant for a roof project; is that right?
22         A.   Yes, sir.
23         Q.   And you mentioned that the district had
24 requested a waiver of the required match; is that
25 right?
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1         A.   We put in a letter of hardship to try to
2 get the match reduced.
3         Q.   Did the disclosure -- what level did the
4 district ask to have the grant -- to have the match
5 reduced to?
6         A.   We asked it be reduced to 10 percent.
7         Q.   Instead of 20 percent?
8         A.   Yes.
9         Q.   And you testified on direct that the

10 district is considering not accepting the funds from
11 the state?
12         A.   We told the BEST grant committee we
13 would accept it.  We are trying to find the funding
14 now, but if we cannot find that funding, then we do
15 not have an option except to allow that to go back.
16         Q.   So if I understand correctly, the
17 district is willing to pay a 10 percent match, but not
18 a 20 percent match; is that right?
19         A.   Well, at the present time, we felt we
20 had enough in reserve that we could do the 10 percent
21 but not the 20 percent.
22         Q.   You hold an engineering degree; is that
23 right?
24         A.   Mechanical engineering technology
25 degree, yes.
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1         Q.   You've worked at power plants in Texas
2 and Virginia?
3         A.   Yes.
4         Q.   And you chose to return to the San Luis
5 Valley and manage a ranch when your father retired; is
6 that right?
7         A.   Yes, as he was retiring, I came back and
8 took his position.
9         Q.   You like living in the San Luis Valley;

10 is that right?
11         A.   I do, yes.
12         Q.   You like the tight-knit community and
13 the people there?
14         A.   Yes.
15         Q.   And you're aware that parents in
16 Colorado have the right to choose which district their
17 children attend?
18         A.   Yes, we do.
19         Q.   And you would believe, though, that your
20 children have received a good education in the Sierra
21 Grande School District?
22         A.   I believe my kids have received a good
23 education for what we have to offer there.  I think it
24 could have been better in other schools and other
25 school districts.
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1              MR. FERO:  That's all the questions I
2 have for you.  Thank you.
3              THE WITNESS:  Okay.  Thank you.
4              THE COURT:  Redirect.
5                 REDIRECT EXAMINATION
6 BY MS. GEBHARDT:
7         Q.   Mr. Ryland, are you able to offer any
8 summer school?
9         A.   We do have a summer school that's around

10 the last few years.  It is based on grants.  It's --
11 the discussion that we've had lately is probably will
12 not be renewed for the grant for the upcoming year, so
13 it is in jeopardy of going away.
14         Q.   And you talked about the tutoring and
15 grants.  Do you remember that?
16         A.   Yes.
17         Q.   Are there concerns you have about trying
18 to run programs with grant-based funding?
19         A.   Grant-based funding looks good upfront.
20 You receive money for programs.  It is virtually
21 impossible for a district to sustain the program once
22 the grant runs out.  Every grant we've had, we've had
23 extreme trouble sustaining that.  Reading First is a
24 good example.  Once the grant stopped paying for the
25 coaches, it was up to teachers to teach new teachers
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1 about Reading First.  Well, they're not versed in the
2 Reading First culture like a coach would be, so it
3 becomes obsolete very quick.
4              And that happens in a number of areas.
5 You know, summer school is another example.  If the
6 funding goes away, the programs go away.  So it's not
7 only a challenge to apply for grants just because of
8 our staff level, the superintendent has to write the
9 grants.  The superintendent is busy doing other

10 things.  We cannot afford to pay for grant writers,
11 contract grant writers.  So it's a struggle all the
12 way around, but, you know, it has paid some bills, but
13 it's difficult to sustain.
14         Q.   How long was Mr. Whetzel the
15 superintendent?
16         A.   He was there about nine months.
17         Q.   And who was the superintendent before
18 him?
19         A.   Mr. Bob Rael.
20         Q.   And how long was he there?
21         A.   Ten years.
22         Q.   And before that, Mr. Roybal?
23         A.   Mr. Guste I believe was before him.  He
24 was there I don't know how many years.  A number of
25 years.  Mr. Roybal was before that, was umpteen years.
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1         Q.   So you've not had a problem, except for
2 Mr. Whetzel, with superintendents not staying?
3         A.   Mr. Whetzel was the only one we had
4 trouble with, and there was some issues there that
5 would never have been able to be overcome.
6         Q.   And did you take the vote turning down
7 the mill levy that your community does not support the
8 schools in Sierra Grande?
9         A.   I think they support us extremely well.

10 It's just hard -- for the diversity of the community,
11 it is extremely hard to get them to understand what
12 they are voting on and voting for, and just the way
13 the question read I think was difficult for them to
14 understand.
15         Q.   And can you explain that a little more?
16 What would you have liked -- if you could have written
17 the question, what would you have liked it to say?
18         A.   I'd like it to say what it is:  "You are
19 currently paying a tax for a bond.  We're going to
20 override the bond, and you're going to continue to pay
21 that.  It's not that you're going to have a new tax."
22         Q.   And for what purpose?
23         A.   Well, it would be for the purpose of
24 hiring teachers, maintenance issues, helping to pay
25 the matches on some of these grants on some extreme
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1 maintenance issues that we have to have.
2         Q.   So for the kids?
3         A.   Absolutely.  It's everything for the
4 kids, to try to keep the school maintained, running
5 functionally so they have a good learning environment
6 to be in.
7         Q.   How important is it for the citizens to
8 understand the complicated language that they have to
9 vote on?

10         A.   How hard is it for the citizens?
11         Q.   How important is it?
12         A.   Well, it's extremely important for the
13 citizens to understand, but it's extremely complex for
14 the board to get out to them to understand, English,
15 Spanish, trying to get them all to understand what it
16 is.  It has been an extreme challenge.  It's been a
17 challenge for the citizens, but we're hoping to use
18 this parent-business community to try to help bridge
19 that gap to where they all understand it this next
20 time.
21         Q.   And despite all of the awards that
22 Sierra Grande has received, are all children where you
23 believe that they could be if they had sufficient
24 funding in your school?
25         A.   Say that again.
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1         Q.   Are all the children in Sierra Grande
2 achieving where you believe they could be if they'd
3 had sufficient funding?
4         A.   You mean if we had sufficient funding --
5         Q.   I know I'm asking you to think about
6 something you don't let yourself think about.
7         A.   Well, I think the funding has been
8 lacking, so no, they have not had a sufficient
9 education.  I think that if there was sufficient

10 funding there, that we could bring them all a lot
11 further than they have come.
12              MS. GEBHARDT:  Okay.  Thanks a lot,
13 Mr. Ryland.
14              THE WITNESS:  Thank you.
15              THE COURT:  Recross?
16              MR. FERO:  No, Your Honor.  Thank you.
17              THE COURT:  Thank you.  Thank you, sir.
18 You may step down.
19              THE WITNESS:  Thank you.
20              THE COURT:  Next witness.
21              MS. VELTE:  Good afternoon, Your Honor.
22 My name is Kyle Velte, and I'm here on behalf of the
23 Plaintiffs.  And the Plaintiffs call Buck Stroh.
24              THE COURT:  Thank you.
25                      BUCK STROH
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1 was called as a witness, and having been sworn or
2 affirmed, was examined and testified as follows:
3              THE COURT:  Please be seated.  And, sir,
4 if you could state your full name and spell your last
5 name for the record.
6              THE WITNESS:  Full name is Buck Stroh.
7 The last name S-t-r-o-h.
8              THE COURT:  Thank you.
9                  DIRECT EXAMINATION

10 BY MS. VELTE:
11         Q.   Good afternoon, Mr. Stroh.  Can you
12 please tell the Court where you currently work?
13         A.   I am the superintendent at the Creede
14 School District in Creede, Colorado.
15         Q.   How long have you been the
16 superintendent of Creede?
17         A.   This is my ninth year as superintendent.
18 I've been in the district -- this is my 32nd year.
19         Q.   What did you do in Creede before you
20 were the superintendent?
21         A.   I started as a business teacher, taught
22 some math, and then for 15 years as principal, but in
23 Creede, because of the size, the principal also is a
24 full-time teacher.  So did that for 15, and I assumed
25 the superintendent's job.
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1         Q.   I need you to speak up a little bit.
2 Maybe bring the microphone --
3         A.   I speak soft.  Is that a little better
4 if I bring it close?
5              MS. VELTE:  Is that better?
6              THE COURT:  Yes, thank you.
7         Q.   (BY MS. VELTE)  Mr. Stroh, where did you
8 grow up?
9         A.   Grew up in Golden, outside of Golden,

10 went to Wheat Ridge High School, graduated high school
11 from there.
12         Q.   And where did you go to college?
13         A.   Did my undergraduate at Western State.
14 Picked up a business administration with an accounting
15 minor from Western.  No education courses.  Then I did
16 some work at CU, working towards an M.B.A.  Went back
17 to Western and picked up the master's after I decided
18 that I did want to be a teacher and picked up a
19 master's there in -- well, actually, I went back and
20 got my certificate.  Then years later, I decided to be
21 a principal, got my master's in administration for
22 education.
23         Q.   Do you hold any other certifications?
24         A.   Oh, along the way.  Vocational business,
25 the principal's endorsement, of course, administration
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1 endorsement, and I'm sure there's some scattering of
2 other things that were required during the time.
3         Q.   Please describe for the Court your
4 responsibilities as superintendent of Creede schools.
5         A.   As a superintendent, you are responsible
6 for overseeing the budget, preparing the budget for
7 the board.  Primarily it's the general administration
8 of a district.  In our case, it would be hiring
9 personnel, not the evaluations per se, but we'd bring

10 somebody in as one of their main jobs.  I would say,
11 just in a nutshell, general administration of the
12 school district.
13         Q.   Have you held any leadership roles
14 beyond your superintendent duties?
15         A.   I have.  I was president of the San Luis
16 Valley Superintendents Advisory Council for a year.  I
17 also headed up the self-insurance pool for the twelve
18 districts that were participants in the San Luis
19 Valley as well.
20         Q.   Let's describe and talk about Creede
21 itself for a little bit.  Where is Creede located?
22         A.   Creede is a remote town.  If anybody has
23 been down toward Wolf Creek Pass, we are about, as the
24 crow flies, 20 miles -- 15, 20 miles north of Wolf
25 Creek Pass.  Del Norte is about 40 miles to the
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1 southeast, and Lake City is about 40 miles to the
2 north.
3         Q.   And could you please describe the
4 demographics of Creede?
5         A.   It started as a mining town way back in
6 the 1890s and remained a mining town until 1984, when
7 the Bulldog Mine operation actually shut down.  Right
8 now, we have about 400 people in the community of
9 Creede.  Actually, that's the county, I believe.

10 Between 400 and 425, I believe, is the last numbers I
11 saw.
12              At the school, we currently have -- I
13 believe we ended the year last year with 81 students.
14 I could be off a student or two, but we're looking at
15 this year probably having anywhere from 69 to 75
16 students to begin the fall with.
17              At one time, when the mine was in
18 operation, when I started back in 1980, we had about
19 185 students in that category.  So losing the mine had
20 a significant impact.
21         Q.   Can you please describe the racial and
22 ethnic groups that are represented in the Creede
23 School District?
24         A.   Certainly, primarily, we're an
25 Anglo-based community.  I would say that for
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1 minorities we have, I would guess on average,
2 5 percent.  Very, very low.
3         Q.   Do you have any English language
4 learners in your schools?
5         A.   During the time that I've been there, we
6 have had two students that came up from Mexico.  So we
7 had ELL for two years, and that was the only time.  I
8 believe that was just a few years ago.
9         Q.   Do you have any students on the free and

10 reduced lunch program?
11         A.   Currently, we have 52 percent, is what
12 my bookkeeper tells me.
13         Q.   Are you familiar with the term "remote
14 school district"?
15         A.   I have been told that we -- CDE
16 classifies us as one of thirteen remote districts.
17 Now, what their definition of "remote" is, I'm not
18 sure, but I would certainly agree that we are in a
19 remote area.
20         Q.   Please describe the economics of the
21 region.  What do people do for work in Creede?
22         A.   Well, since the mine went down, we
23 have -- one of the big factors for Creede is that in
24 Mineral County, we are the sole and only town.
25 Consequently, we are the county head, if you will, but
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1 we have -- 96 percent of the land belongs to the
2 Forest Service, so we don't have a lot of opportunity
3 for commercial growth.
4              In the last demographic numbers that I
5 saw, I believe over 60 percent of the group is -- the
6 working group is construction.  We have -- it was in
7 the ballpark of 20 percent had college education.  I
8 think 80 percent -- don't quote me on these numbers
9 because I'm sure I'm off, but around 80 percent had

10 high school diplomas, 20 percent had a four-year
11 college degree, 7 percent, I believe, had an advanced
12 college degree.
13              Outside of the construction aspect, we
14 have workers at the school, with the Forest Service,
15 and then the majority of the business is actually in
16 the tourist industry.  And in our situation, we really
17 have the business people in town have about two and a
18 half months that they can actually make money to last
19 them for the twelve-month year.
20         Q.   How close is the nearest hospital to
21 Creede?
22         A.   Del Norte, and that's about 40 miles.
23         Q.   How about the nearest college?
24         A.   That would be Adams State.  That's in
25 Alamosa.  In good weather, it's about an
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1 hour-and-a-half drive.
2         Q.   If you know, what's the median income in
3 Creede?
4         A.   Looked that up on the Internet as well,
5 and I believe it was around 35,000.
6         Q.   How many teachers do you currently
7 employ this academic year in Creede?
8         A.   I can back up a bit.  Last fall, we
9 started with 18 teachers, and because of the cuts, we

10 are now starting this year with 13.  That's an
11 attrition rate of 28 percent, if my math is correct.
12         Q.   What about administrators?
13         A.   Last year, and again, superintendent,
14 and we had two principals, but again, the principals
15 themselves we had at the secondary -- which last year,
16 we started at 7-12, but then midyear, it became
17 6-12 -- also teaches full-time English.  Our
18 elementary teacher, which is preschool through 5 now,
19 is also a full-time fifth-grade teacher.
20              That's not the case for this coming
21 year.  I will be on a reduced contract.  We eliminated
22 the elementary principal position.  The individual
23 that is doing the secondary or has done the secondary
24 principal duty is now going to be doing preschool
25 through 12 and also will be teaching at the same time.
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1 So he's got a very heavy load.
2         Q.   Are there any paraprofessionals that
3 work in Creede School District?
4         A.   I might add, if I can jump back, those
5 folks are on reduced contracts as well.  So both those
6 folks are actually working on a 140-day contract.  So
7 I'd better throw that in.
8         Q.   Can you describe for us what it means to
9 be on a reduced contract?

10         A.   Sure.  What has happened with the state
11 pension group, PERA, Public Employees Retirement
12 Association, if the acronym is correct, they have
13 allowed for several years to have 110-day contract,
14 meaning that you could retire and then come back and
15 still work for a PERA employer for 110 days, no more.
16 They break it down into hours somehow too.
17              Last year, I believe -- and it might
18 have been the year before --  they allowed a 140-day
19 contract.  And because we're on a four-day week, so we
20 go 144 days, what we ended up doing -- there are three
21 of us -- and those are the two principals and myself
22 that have been there since the beginning of time --
23 that felt that it might be beneficial to the district
24 if we went ahead and did our retirement now.  I might
25 add, this isn't something we were jumping up and down,
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1 because with the PERA system, once you lock into your
2 retirement, you can't come back and go, "I want to
3 come back and go to work full time."  Once you've
4 committed, you're in place.  That means you are locked
5 on the matrix.  So whatever step you are at, that's --
6 when you actually do finish up, that's the remainder
7 of your time.
8         Q.   Does that mean that your time and
9 benefits are different because you took early

10 retirement --
11         A.   Because we're taking it earlier, it
12 won't be as high as it would have been if, in fact, I
13 would have waited a few years.  What will happen with
14 that because we did take it, the district will come
15 back and actually reduce our contract.  I'll be back
16 at 25, 26 percent less than I was making last year.
17 The principals are actually going back on a first-year
18 teacher's salary.  And the reason they did this is
19 because we felt that we might be able to save a
20 teacher or two their jobs, and I think we have in
21 doing that.
22         Q.   I'd like to show you a video clip of
23 Creede that's about three minutes long and have you
24 describe for the Court what it is that she's seeing.
25         A.   Sure.
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1              (At this time a videotape was played.)
2         Q.   And let me know if you'd like me to stop
3 it at any point, Mr. Stroh.
4         A.   Can you back it up too because I missed
5 the first slide?  Sorry.
6              That is coming up from Highway 149.  We
7 have one highway that comes into Creede.  That's 149.
8 It comes up from South Fork.  This is along the Rio
9 Grande River.  We are at the headwaters of the Mesa

10 Canyon.  I might point out, as you're coming in, as
11 I'll mention later, that one of the problems -- if
12 you're asking how come you don't want to consolidate
13 with another district, keep in mind we're 40 miles
14 separated from the closest district.  Going toward Del
15 Norte and you're going through this canyon which is
16 subject to rock slides, snow slides, it's not the
17 safest path, if you will, to take students.
18              This is as we come in.  Welcome to the
19 mining community.  Looking at 149 this way, you're
20 looking up toward town itself, and that is actually
21 all of Creede.  So it ends, well, just where you can
22 see the canyon up toward the left.  That's the end of
23 town, what we call North Creede.  There is our solo
24 gas station.
25              The big news in Creede is they're going
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1 to put credit cards in there so we can actually get
2 gas at night.  We do not have a streetlight.
3              That's Jimmy Hessel, by the way, who
4 just drove by.  I have no idea what this picture is
5 of.  This is the back alley of Main Street.  You can
6 see those are the main businesses, but this is the
7 back side of them by the hardware store.
8              And that is most of Main Street that you
9 saw back in there.  A lot of the folks in Creede do

10 live in trailers, and I do not know what Stefan was
11 taking a picture of there.  Again, more trailers that
12 we have.  Again, this is coming up 149.
13              More trailers.
14              This is looking up towards the Snowshoe
15 Mountain, and that is Main Street.  So if you haven't
16 been to Creede, if you're looking down from the county
17 building, that would be what you would have seen.  And
18 again, that's Main Street again.
19              And these are the businesses.  If you
20 look down that side, those are the ones that are open
21 during the summertime but in the wintertime are closed
22 up.
23              More Main Street on the other side.
24              Yes.  That belongs -- that is a picture
25 of the backyard of one of the folks in Creede that has
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1 weights.  Stefan must like weights.  So looking down
2 this way again, Main Street again.  There's not much
3 to see.
4              The flume coming down -- this is just
5 kind of a side note, but I know the Army Corps of
6 Engineers is in, and the city is having a heck of a
7 time trying to find money to replace the current
8 flume.  Back in the 1890s, the turn of the century --
9 the previous century -- the town was actually washed

10 away twice.  So the flume was built, and now we have a
11 problem because the flume apparently is falling apart;
12 and they're trying to figure out a way to come up with
13 the millions of dollars to replace that.
14              Again, looking up the canyon toward
15 Creede, and this is looking down from the top.  And
16 that is, again, Creede; so you're not just seeing a
17 portion of Creede.  You are looking at all of Creede.
18              That is the school's tennis court, which
19 was built with some DOW money, recreation money, back
20 in, I believe, the 1980s.
21              That is the school.  That is where we
22 house 6 to 12.  That was actually community-built back
23 in the '40s, and so we put all of the -- it was until
24 last year 7 through 12.  Now it's 6 through 12.
25              This is our gym, and I think Stefan
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1 focused on the gym because one of the problems that we
2 have is our basketball court.
3         Q.   What are we seeing here?
4         A.   Well, this particular shot, if I can see
5 it -- okay.  We are looking at cafeteria tables, and
6 the reason that that was probably pointed out is we
7 don't have a cafeteria, per se, like a normal kitchen.
8 What happened, we went to a hot lunch program.  We
9 took the concession stand in the gym and converted

10 that into a kitchen to serve the students their
11 lunches.  At lunchtime, the kids will come out and
12 unfold those tables, have lunch there.
13              This Tartan floor has been a continuous
14 issue because it's basically falling apart.
15         Q.   What is this?
16         A.   Our weight room, which was a storage
17 room at one time.  And we're not able to use the
18 universal gym as well -- there's just a few exercises
19 we can do because it's in a state of disrepair.
20 Storage is definitely a problem for the PE, as you can
21 see.  I don't know if you can see, but part of the
22 Tartan floors were getting divots and bubbles.  Not
23 only is it a challenge for the players on the court,
24 but the ball kind of behaves in different ways too.
25         Q.   Is this the closet storage/gym again?
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1         A.   That's the weight room again, what we
2 call the weight room.  More shots of the gym.  Our
3 weight room.
4              Gym.
5              That's our middle school PE class right
6 there.  Stefan evidently liked the gym a lot.
7         Q.   What are we seeing here?
8         A.   That good-looking fellow is showing our
9 second-grade classroom, and the reason -- in that

10 particular building, we had -- when it was built back
11 I believe in the '60s for the elementary school, it
12 basically had like a big cathedral ceiling.  It didn't
13 have a second floor, and it was decided at that point
14 that it would really be beneficial to have a second
15 floor.  So the miners would come down in the evenings
16 and on weekends and actually put in the second floor.
17 We didn't have a real strong building code back in
18 those days, so they built it to the best of their
19 capability.
20              We find out when the fire inspector came
21 around two years ago -- I might add, in the 30 years
22 I've been there, the fire inspector -- the first time
23 I ever met him was two years ago; nice gentleman, nice
24 guy -- came in and said, "You can't use the upstairs
25 of the elementary."
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1              I asked him why.  If you'll notice, that
2 the slant of the stairs, apparently the angle is too
3 steep, the width of the actual stair steps is a bit
4 too narrow, so that we cannot have students upstairs
5 any longer.  What we will have to do somehow is to put
6 egress stairs somehow on the outside and locating
7 that.  Right now, financially, it's just not doable.
8 So that's on hold.  And plus also it just kind of
9 exits down right into the classroom itself.

10         Q.   What is this?
11         A.   This is the upstairs of the elementary.
12 This is the part that we're not using, but since we're
13 shy on storage, it's kind of nice to use it for that.
14 As you can see, it does make a nice classroom.  So
15 we've just moved those students to another area.
16         Q.   What is this?
17         A.   This building was when the district was
18 a consolidated district.  Even though it says that,
19 we're actually just Creede School District, but back
20 in the day, 1st through 12th grades for the entire
21 area were in that particular building.  It was a
22 teacherage.  Now it is the preschool.  In fact, we had
23 a voluntary group -- volunteer group that came up from
24 Texas and completely redid the inside, and it's
25 beautiful.  However, we closed it last year to save



Lobato v. The State of Colorado TRIAL DAY 8 8/10/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

37 (Pages 2236 to 2239)

2236

1 costs.  So that preschool sits on mothballs.  It's
2 empty.  We moved the kids over into the modular unit.
3              And we had an opening in the modular
4 unit because our fifth-grade teacher, her husband was
5 accepted into the School of Mines in Mexico, so her
6 family took a move.  Instead of replacing the fifth-
7 grade teacher, to save money, the board made the
8 commitment and we can cut anywhere and not have to
9 replace, that's what we're going to do.  So when Emily

10 left, we just simply took the sixth grade, moved them
11 into the secondary building, and now the fifth grade,
12 we just didn't replace the teacher.  So that's where
13 it stopped, and that was -- Frisky I believe is the
14 dog's name you saw run across.
15         Q.   What is this?
16         A.   One of the first areas we cut was
17 industrial arts, and that was about three years ago.
18 And so this is what has happened to our wood shop.  We
19 have one industrial arts program, and it was wood
20 shop.  Again, that's all we could offer because the
21 building -- I want to say it's OSHA that comes in and
22 actually does the safety inspections.  Don't quote me
23 on that, but whoever comes in and checks the safety.
24 We can't do metal shop.  We can't do automotive.  So
25 we had wood, but right now, we have nothing.

2237

1         Q.   Is this another image of the closed
2 shop?
3         A.   Okay.  I really can't tell what it is.
4 That is for sure.  It's just another view looking --
5 now, the maintenance individual we have or custodian
6 lacks the opportunity to go out there and work, but
7 that's really not what it was designed for.  The wood
8 shop is actually a separate building.  So one of the
9 reasons the board looked at it when we were first

10 looking at ways to reduce costs, because it is a
11 separate building, not attached to the main building,
12 although it is very close, you know, we could cut back
13 on utilities, overhead.  So it was a pretty slam-dunk
14 order to make that cut.
15              (At this time the videotape play was
16 concluded.)
17         Q.   How important are the Creede Schools to
18 the community?
19         A.   Well, I could be a little biased on
20 this, but I think it's extremely important.  I know
21 when Ty was up here speaking for Sierra Grande, he
22 mentioned how it might be the hub.  I think that's
23 very true in any small town.
24              Ty had mentioned this too.  When there's
25 a big funeral, it's held in the gym of the school.
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1 When the team -- the basketball team -- we don't have
2 football.  We don't have a track.  We don't have a
3 football field.  When our kids practice track, they're
4 out on the main street running in front of the school.
5 So we have track.  We have basketball.  We have cross-
6 country.  We have volleyball.
7              When the basketball season is going,
8 that's when the whole town is there.  Even when we
9 have just -- in a good year -- when I say good year,

10 we're winning more than 50 percent of our games.  When
11 those years happen, everybody I think in the town
12 supports the kids.  It's fun to watch.  So I think
13 it's a very important part of the community.
14         Q.   Does the school have a library?
15         A.   We do, although in our case, it's
16 actually a joint regional library so that it's housed
17 in -- it's a small library in size, but it's located
18 inside the high school.  If you go down that main
19 alumni hall, it's over on the right side.  We share it
20 with the county, so the kids can use it during the
21 day.  In fact, this year, one of the cuts we made, we
22 cut the librarian.  The county thankfully came up and
23 said, "Look, we'll continue to pay the salary so we
24 can continue to keep the library."  So thankfully,
25 knock on wood, we still have the library open for the
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1 kids from 8 to 4 during the school day.
2         Q.   Does the school open its doors to offer
3 any programs for senior citizens?
4         A.   In our lunch program, we actually
5 have -- we have a day care in town, so we provide
6 lunches for the kids in the day care, so the
7 three-year-olds, two-year-olds and younger.  We also
8 have -- when all the students at the high school are
9 done eating, we have a senior citizen program where

10 they come in and have a hot lunch as well.
11         Q.   Who pays for the senior citizen lunch?
12         A.   There is a program in the San Luis
13 Valley, and I'll be darned if I know what it's called,
14 but they assist in paying for that.
15         Q.   Mr. Stroh, let's turn for a moment and
16 talk about the state standards.  What's your general
17 understanding of state standards?
18         A.   Well, my interpretation of standards
19 basically is the criteria that has been selected in
20 which you're going to measure student achievement, and
21 the state standards are those particular criteria that
22 has been selected by the State to use for our
23 students.
24         Q.   How many state standards are there?
25         A.   Well, currently, not going to the new,
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1 you are (sic) social studies, math, reading, and
2 writing, science.  I want to say there's five.
3 Science, social studies, reading, and writing.  But
4 that's going to change because we're going to go to 13
5 standards real soon.
6         Q.   And who sets those standards?
7         A.   The State.
8         Q.   In your mind, is there a difference
9 between standards and curriculum?

10         A.   Well, again, standards is the criteria
11 to measure student achievement.  I believe that
12 curriculum is everything that encompasses teaching
13 those standards, so it would be what happens in the
14 classroom, the lesson plans, the extracurricular,
15 everything encompassing to get to that point that the
16 students ultimately learn the standards.
17         Q.   How does Creede develop its curriculum?
18         A.   We have -- in our situation, we have one
19 math teacher 6 through 12, one social studies, one
20 English teacher -- actually, 1.2 English teachers, but
21 basically one teacher for content area.  So they're
22 responsible for their own development.  With that, we
23 do have PLCs, or professional learning communities.
24 Well, the teachers will actually work together in a
25 lot of areas, but because they're teaching in

2241

1 different content areas, the responsibility to
2 develop, say, a social studies curriculum will fall
3 upon the social studies teacher herself.
4         Q.   Does Creede receive any support from the
5 state in developing its curriculum?
6         A.   We have a regional representative.  I
7 might throw in here too, and Dr. John Connolly (sic)
8 is the regional rep that is serving the area that
9 Creede is included in now.  Impressive.  Have nothing

10 but the utmost respect for Dr. Connolly.  We may get a
11 visit from John maybe -- I think last year we saw him
12 once or twice.  Because CDE has had so many cutbacks,
13 that the regional rep which we would see three or four
14 times a year and have a smaller number of districts to
15 visit, John now has a much wider region to cover.  So
16 there's a lot more pressure and a lot less time for
17 them to get around.
18              In terms of helping with curriculum,
19 there are workshops offered on occasion.  You can go
20 to their website, if you can find it on their website,
21 where the standards, the bullets are listed.  To
22 actually post how the curriculum is written, not that
23 I'm aware of.  I do know that in the valley, we had --
24 Monte Vista was trying to purchase a predone
25 curriculum, if you will.  It might have been Harrison
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1 School District that was doing it.  The cost for us
2 was prohibitive for what we thought we could get out
3 of it.
4         Q.   Do the current textbooks used in Creede
5 schools align with the new standards?
6         A.   I know that the math does because one of
7 the areas we felt a few years ago we needed to beef up
8 was our math so to have -- so we could meet the
9 standards, so our CSAP scores would indicate we're

10 meeting that challenge.  So we bought from McGraw-Hill
11 a series of math books because they were touted as
12 being they were addressing the Colorado state
13 standards.  So I can tell you in math, they do.
14         Q.   What about the other subjects?
15         A.   I'm not sure.  It probably falls on the
16 teachers to make sure they align.
17         Q.   Do you know how much it costs to buy new
18 textbooks for a single subject?
19         A.   Well, for Creede, average class size
20 might range from 2, 3, 5 to 10, so we're not looking
21 at anything like Jeff Co. would have to face, but
22 because of the teacher editions and all the other
23 material that has to go with it, it's several thousand
24 dollars to bring a new textbook series in.
25         Q.   Will the new standards require

2243

1 additional resources from Creede to meet them?
2         A.   Oh, of course.  Any time you have a
3 change, you're going to have to have professional
4 development.  Teachers may require new materials to
5 have that -- to be able to teach.  So I would say
6 without a question they would.
7         Q.   Is Creede required to meet all the
8 standards for all of its students?
9         A.   That's what the state intends, yes.

10         Q.   Are you aware of any waivers from the
11 state that the district can apply for in terms of
12 meeting the standards?
13         A.   Oh, I've heard of other districts
14 applying for waivers, but it still doesn't take away
15 the fact that even if you did, you're still going to
16 have to meet those standards.
17              I know that one of the districts out on
18 the Eastern Plains did obtain a waiver, but you still
19 have to show 50 percent improvement.  That hasn't
20 changed, so I didn't really personally see any benefit
21 in doing so.  So no matter if a waiver is even
22 granted, as I understand it, it's not going to be a
23 lot of change to what's required anyway.
24         Q.   Has Creede considered seeking any
25 waivers from the state?
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1         A.   No, no.  We meet AYP.  We address, so we
2 haven't seen a need to do that.
3         Q.   Do you believe with the state standards
4 the state has essentially created a state curriculum?
5         A.   Can I get on the soapbox?  Here's my
6 thought.  Since I've been in education a long time --
7 Benjamin Franklin was teaching at Creede, in fact --
8 we had -- there was a lot of push by folks in the
9 legislature to have a state curriculum.  Well, because

10 of the constitution saying there had to be state
11 control -- local control -- excuse me; that was a slip
12 of the tongue -- that you really couldn't have a state
13 curriculum.
14              Intended or not, I think what has
15 happened because of the state standards, all of the
16 schools are put in the position you're forced to teach
17 to the test.  Well, you're teaching to the test; that
18 means you're teaching the materials.  Whatever I'm
19 teaching in Creede, they're going to be teaching in
20 Jeff Co.  What they're teaching in Jeff Co., they're
21 going to be teaching in Kit Carson.  I think what
22 they've accomplished is a state curriculum.  So if
23 that answers your question.
24         Q.   Do you understand that postsecondary and
25 work force readiness is one of the new standards?

2245

1         A.   I do, indeed.
2         Q.   How would you describe being work force
3 ready for students that want to stay in Creede?
4         A.   As I just said, one of the first areas
5 that we cut, the first content area, was industrial
6 arts.  The sad part about that -- as I said, over
7 60 percent of the work force in Creede right now
8 according to the demographic printout is construction.
9 For the kids that stay in Creede, obviously,

10 construction, that type of work is probably what
11 they're going to be getting into.  Yet the school, we
12 do not prepare them for that.
13              The reason we don't -- we're looking to
14 make cuts.  I might add, we're having to make cuts of
15 about $197,000.  We'll probably get into that, but the
16 gap between revenues and expenses is 197.  So we're
17 talking about cutting 70,000 a year for three years to
18 get it to a point, but I digress.
19              With the industrial arts, when we've cut
20 that -- and the reason we cut that is because we're
21 having to stay with the core subjects; the social
22 studies, the English, the reading and writing, the
23 math, the science because, again, we have to perform
24 well on the CSAPs, we have to meet AYP.  You don't
25 meet accreditation, as Ty mentioned, that could be a

2246

1 catastrophe for the district.  So the school board
2 doesn't have an option but to make sure we keep those
3 core areas.
4              When you only have one teacher per
5 content area, it's not like you can cut an English
6 teacher and then you're going to have to combine and
7 add -- as bad as it is to have more bodies in that
8 classroom, you're talking about cutting that entire
9 content area.  We don't have that luxury, if it is a

10 luxury.
11              In this case, when they're looking to
12 make the cuts, the first to go is industrial arts.
13 Well, for our community, I would say that's a negative
14 considering where the kids are going to be going for
15 work.  For the state, it might meet the state's needs,
16 but it certainly doesn't meet Mineral County's needs.
17         Q.   Have you heard the term "local control"?
18         A.   I've seen that term, yes, I have.
19         Q.   What does it mean to you?
20         A.   Not much.  As I've pointed out, I think
21 the idea of local control, the premise behind it is
22 that monies that come into the school, the school
23 board will have the ability to decide how the money is
24 going to be distributed.  I think they have the
25 opportunity to decide how policies are going to be

2247

1 governed.
2              I think what the reality is, because of
3 the mandates that are put forth by the state, the
4 budget concern isn't -- especially when it's declining
5 enrollment, when you have rescissions put in by the
6 state, you don't have as much latitude in that as you
7 would like.  When you have to have highly qualified
8 teachers, what's being offered -- when you have to
9 teach to the core subjects, I don't think that the

10 board has the latitude that may have been intended
11 originally.
12         Q.   In your opinion, does Creede have local
13 control right now?
14         A.   No -- well, I mean, of course, they
15 decide where the money is going to be spent, but
16 again, in reality, they have very few options in where
17 it's going to go.  They have to teach to the core.
18 I'm not saying that's bad, but I'm saying that there's
19 not a lot of latitude there to what the board could
20 actually do with those monies.
21         Q.   What has CDE provided in terms of
22 support to Creede with the new standards?
23         A.   You know, I'm not really 100 percent
24 sure I could answer that because I know that our
25 principal -- if the materials have been out there, I
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1 personally haven't seen them, but I don't want to say
2 CDE has provided us nothing, and I believe that the
3 standards are still being put together at this point
4 in time.  I do know our elementary school staff has
5 been working since last winter on the new standards or
6 on their new curriculum to meet the new standards.
7 How much they've actually gleaned from CDE, I really
8 don't know.
9         Q.   In your opinion, are the new standards

10 and the related achievement requirements an unfunded
11 mandate from the state?
12         A.   Oh, of course.  I mean basically they're
13 telling us that they need to do this, but at least I
14 haven't seen where we're going to be receiving extra
15 money to put it into place with the professional
16 development, with the extra hours that are going to be
17 needed for the PLC with the teachers.  And as the
18 papers often say, it's just another unfunded mandate,
19 so . . .
20         Q.   You mentioned AYP a couple minutes ago.
21 What is AYP?
22         A.   Annual yearly progress.
23         Q.   Is that a state or a federal
24 requirement?
25         A.   It's under NCLB, so I hope I'm not
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1 misquoting, but I believe it was a federal
2 requirement.
3         Q.   Let's take a look at Exhibit 2601.  Do
4 you recognize this?  I can blow it up a little.
5         A.   Yes, I'd appreciate it.  With my
6 eyeballs, that would be -- that is our AYP results for
7 the year 2008-2009 at the elementary level.
8         Q.   I'm going to just scroll up here a
9 little bit, and I'd like you to briefly explain to the

10 Court what the chart reveals.
11         A.   If you could blow it up a little more
12 too, please.
13         Q.   Even more?  Let's start with this
14 column.
15         A.   I can squint.  That's good.
16         Q.   I can go a little bit more.  Let's look
17 at this first column.
18         A.   In the first column, folks that haven't
19 seen this before, that covers the reading, language
20 arts, and as you move across two columns -- major
21 columns, you have mathematics, and I believe there
22 should be science or social studies coming up.  So at
23 the elementary school, basically the first column
24 dictates what the district has performed.  And then
25 the second column usually in the green is what it

2250

1 compares to with the state so you can see how the
2 state has done.
3              So really where it comes into in reading
4 and language arts is the part that really matters to
5 the district and I think other folks would be where it
6 says "proficient."  So basically it's saying how many
7 of these folks, how many of the students are
8 proficient or better.  And you can see at the
9 elementary school that for 2008-2009, they were at the

10 99 percentile, which surpassed by the state -- I can't
11 read that.  Does that say 96 or 86?  88.
12         Q.   Would it help you to have a hard copy in
13 front of you to refer to?
14         A.   I could probably use an obstetrician --
15 optometrist.  Obstetrician, I didn't say that.  Oh,
16 thank you.  I can read this.
17         Q.   Let's go to the next column.
18         A.   In mathematics for the elementary, the
19 district performed 99, and the state were at about
20 91 percent.  And the other indicators are broken down
21 into advanced reading and then advanced mathematics.
22              Again, the goal -- I should have
23 mentioned that.  What the goal wanted to have the
24 districts meet are placed right above those numbers,
25 and the goal for the state on the advanced reading was

2251

1 1.2 and was for the advanced math a 1.2 also.  Our
2 district for the elementary met 41.  The state
3 actually achieved a 7.6.  The district had about a
4 58.7, and the state reached 27.6.
5         Q.   Creede looks good on AYP at the
6 elementary school, doesn't it?
7         A.   It certainly does.
8         Q.   At least in the years 2008-2009?
9         A.   Yes.  I might -- if I can, one of the

10 things you'll find at a small school is we're looking
11 at one year.  Keep in mind, we're talking about, in
12 2008-2009, 40, 45 students probably on this.  If you
13 have a group of students that are all academically
14 inclined, you're going to shine, and those are the
15 years the teachers are going to say, "Let's have merit
16 pay.  This is the way to go."
17              You can look at this year -- when I saw
18 the CSAP scores for this year, as an example, our
19 seventh grade, which are two students -- we have two
20 students in the seventh grade this year.  Last year in
21 the CSAP in math was the first time I ever saw where
22 they were not proficient.  So because we had two
23 students and because both were not proficient, that's
24 a pretty bleak statistic.  So in a small district, to
25 utilize data like this to really say how well the
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1 students are doing needs to be taken with a bit of a
2 grain of salt, I think.
3         Q.   Was the data in this AYP captured before
4 you had to make any budget cuts?
5         A.   Yes, it was.  We didn't start making
6 cuts -- well, on this one, 2008-2009, so this would
7 have been the year that we actually did cut industrial
8 arts.  The cuts that actually came into the core
9 areas, the elementary where we do the combining,

10 actually came under this year.  In fact, the two
11 students that underperformed was this year, after some
12 of the cuts had been made.
13         Q.   Let's look at Exhibit 2602.  I'll scroll
14 down here.  Are these the AYP results for the same
15 year for the middle school?
16         A.   Yes, it is.
17         Q.   Let's take a quick look at the three
18 categories, and I can blow it up for you.
19         A.   Thank you.
20         Q.   So describe the results in the reading
21 and language arts.
22         A.   Well, as I can read them, we have -- you
23 don't have a handout on that too?
24              (Document tendered.)
25         A.   Sorry.  Thank you.  See, if I could
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1 afford glasses, I could see.  Reading, language arts
2 at the district scale -- again, this is the second
3 column going over -- for proficient or better at the
4 middle school -- now, middle school when this test was
5 given, it was sixth -- I'm sorry, just seventh and
6 eighth grade, only two grades.
7         Q.   About how many students would that have
8 been?
9         A.   Between twelve and fifteen.  I can't

10 remember exactly, somewhere in that number.  So figure
11 six or seven per class.  So on this, the district had
12 98 percent, close to 99 percent, and the state
13 achieved 89.  On mathematics, we had close to a 97,
14 and the state again had close to 85.  And on the other
15 indicators, advanced reading, 36 as opposed to 9.4,
16 and advanced mathematics, 49.5 compared to 23.4.
17         Q.   Okay.  And then one more of these I'd
18 like to look at before we move on is 2603.  I've got a
19 hard copy for you.
20         A.   Thank you, ma'am.
21         Q.   Is this the AYP results for that same
22 year for the high school?
23         A.   Same year but for the high school,
24 exactly.
25         Q.   And let's talk through that quickly.
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1         A.   And very quickly going through, reading,
2 language arts, proficient or better, 100 percent.  The
3 state had 92.  Mathematics, Creede achieved close to
4 an 87; the state, close to a 66.  And our graduation
5 rate -- now this is kind of interesting -- we've got
6 an 84.6, I believe.  The state had 73.  We usually
7 have 100 percent graduation, and this is another
8 indicator why when you look at a small district with a
9 very small number of students that just what one

10 student can do in terms of percentages and statistics
11 can alter the grand page we have.
12              What happened was we had one student
13 that checked in at the beginning of the year.  She
14 came in, I believe, late.  Came in during middle of
15 September and then checked out before the beginning of
16 December, if memory serves, and she never checked back
17 into another district.  So we had one student that was
18 there for just a very short term, but because she
19 would count as a dropout, decreased our graduation
20 rates.
21         Q.   By 15 percent?
22         A.   By 15 percent.
23         Q.   For all three of these exhibits, 2601,
24 2602, and 2603, the data was captured before the cuts
25 were made; is that right?

2255

1         A.   That's correct.
2         Q.   Did Creede receive any grants to assist
3 its students and teachers in preparing to meet AYP?
4         A.   Yes, indeed.  We were fortunate enough
5 eight, ten years ago to have received REAP, R-E-A-P.
6 And if I can get the acronym correctly, it stands for
7 rural education -- do not recall the A or the P, but
8 basically what the whole idea behind REAP is it is
9 monies by the federal government to help rural schools

10 meet AYP.  So we've been the recipient of those
11 monies.  It averages about $18,000 a year.  What I've
12 done is just to give -- split it in half and give
13 50 percent to the elementary, 50 percent to the
14 secondary, and they utilize that monies for
15 professional development, buying textbooks, those type
16 of things.  So it's been wonderful for us.
17              The other big grant money that we have,
18 which is vital to Creede right now, is the Secure
19 Rural Schools Act money.  I believe they changed that
20 description name to Secure Rural Schools Act and
21 Community Improvement, and this was monies or a grant
22 set up by Congress in Washington to assist those
23 counties in the country that have a large amount of
24 Forest Service land or BLM land.  And the idea behind
25 that is that those areas that have so much Forest
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1 Service and BLM land -- in Mineral County's case,
2 Creede's case, 96 percent of our county is Forest
3 Service, that you could not develop commercial
4 properties, businesses, so that the tax base is never
5 going to be what it would be in those areas that don't
6 have Forest Service or BLM.  So thankfully, that was
7 passed several years ago.  It was based on a four-year
8 sliding scale.  So for four years, I believe the
9 county received $800,000, and then it stepped down to

10 700; and I think it's around 5 next year.  Anyhow,
11 this coming year is going to be the last year.
12              The problem that happened with that --
13 can I go and just ramble for a bit?
14         Q.   Sure.
15         A.   Thanks.  The problem with that, when it
16 first came out, the way it was written up with the
17 Secure Rural Schools money is that the money would be
18 distributed by the county commissioners, and that's
19 true all around the country.  Colorado is no
20 exception.  And BLM is a little bit different, but the
21 Forest Service, basically the county could distribute
22 it.
23              What happened in the first year -- and
24 Creede was no exception -- that the county
25 commissioners only gave us the minimum that they had

2257

1 to, which was 5 percent.  Basically, we had over a
2 $800,000 gift from the government, what I would
3 consider to be a windfall.  They kept about pretty
4 close to 800,000, and I think we got 30 or 40,000, but
5 because we got that 30 and 40,000, it kind of woke us
6 up to where did this money come from.
7              So we looked into that and realized we
8 weren't the only school that was in that situation.
9 So very quickly, a lot of other districts got on

10 board.  And kudos to the House -- I forgot what House
11 bill it was -- where now those monies that are coming
12 in have to be 50 percent -- well, let me back up.
13 25 percent will go to road and bridge.  25 percent
14 goes to the school district.  The remaining 50 percent
15 will be decided upon between three members of the
16 county and three members of the school district.  And
17 since that time, which has been two years, we've been
18 fortunate in that we've received 50 percent of the
19 rural schools money.
20              Without reauthorization, next year will
21 be the last year of those monies, and for us, for this
22 coming year, that is 22 percent -- 22.2 percent of all
23 our revenues.  So for Creede, it is a vital amount of
24 money, which when we lose -- if we lose, if it's not
25 reauthorized by Congress, we're going to be in a very,
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1 very, very tough situation.
2         Q.   The federal REAP grant that Creede
3 received to assist in its AYP results, do you see a
4 connection between the money from the federal
5 government and the results of your AYP?
6         A.   Well, as a direct connect, again,
7 professional development, a large amount of
8 professional development was obtained through the REAP
9 money.  We were able to send teachers -- we're, again,

10 remote, so to send them off to be trained is a
11 distance and time consuming.  So we were able to help
12 pay for that.
13              I would say yes, absolutely, it
14 definitely helped us --
15         Q.   More generally --
16         A.   -- achieve AYP.
17         Q.   Excuse me.  More generally, do you
18 believe there's a tie between resources and student
19 achievement?
20         A.   How could it not?  Absolutely.
21         Q.   Have you heard the terms "educational
22 outcomes" and "educational opportunities"?
23         A.   Sure.
24         Q.   What are the differences?
25         A.   Well, the outcomes, and that's actually
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1 showing what the results are at that point, but I
2 think the opportunities might even be the bigger
3 picture, maybe the better picture.  I think the
4 opportunities are what is being offered to the
5 students.  I think to have a well-rounded citizen.  If
6 you're going to have a student graduate and go out
7 into the world, you have to have them be a productive
8 citizen.  To do that, I believe that it's going to
9 take more than just the three Rs to achieve that.  You

10 need to have wood shop.  You've got to have music.
11 You've got to have art.  You've got to have health.
12 There's a lot of things you have to have to produce
13 that citizen.  So I think there's a big difference
14 between outcomes and expectations or opportunities.
15         Q.   Is AYP an outcome or an opportunity?
16         A.   It's an outcome.
17         Q.   How is Creede doing at providing
18 opportunities for its students?
19         A.   The opportunities?
20         Q.   The opportunities.
21         A.   As I just pointed out, we cut industrial
22 arts two years ago, three years ago.  We just
23 eliminated home ec, what they now call family and
24 consumer education.  Our music program is a part, part
25 time.  Our art teacher is -- now she will be doing --
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1 she does preschool and art.  We do not have -- the one
2 vocational program we have left is business, which I
3 might point out, it's not even mentioned in the new
4 standards, but that is the only vocational program we
5 have now.
6              When we make cuts -- what we're doing --
7 because we have $197,000 gap between revenues and
8 expenses, what the budget committee opted to do and
9 the board was instead of making this one chunk,

10 they're going to break it into three sections.  So
11 we've going to have to chop 70,000 for three years.
12 So 70,000 last year is where we made some of the cuts,
13 18 to 13.  We're still looking at 70,000 for this
14 year.
15         Q.   And when when you say cuts from 18 to
16 13, do you mean the teachers?
17         A.   Yes, just the teaching faculty.  With
18 cuts coming up this year, again, because we have to
19 keep going to the core, keep going to the standards,
20 that we're going to be looking at probably dropping --
21 I hope our business teacher doesn't read this, but
22 we're probably looking at vocational business.  We're
23 probably looking at those areas that are not core
24 subjects.  We don't have a choice.
25         Q.   I'd like to show you Trial Exhibit 2605.
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1              MS. VELTE:  And for the record, this
2 doesn't have a trial exhibit sticker on it.  This one
3 that we scanned was black and white and was not
4 legible.  I got some agreement from the State that it
5 was okay to replace it with a color copy, but it is
6 the exact copy of what was previously marked as 2605.
7         Q.   (BY MS. VELTE)  What is this document,
8 Mr. Stroh?
9         A.   I will tell you soon.  Thank you.  This

10 is our performance report for the district.  It covers
11 a three-year span.  Basically, it shows us that we
12 have met or not met the indicators that the state has
13 put out.  And I believe -- you can see it -- it says
14 we're accredited in the green, so we did meet
15 accreditation.  And on the indicators they're given,
16 academic achievement, growth gaps, et cetera, we met
17 all of those indicators.
18         Q.   I'd like to turn to the second page,
19 please, and take a look at the data underlying the
20 accreditation.  And I will get there.  There we go.
21              Mr. Stroh, can you explain to the Court
22 why there are zeros and "not applicable" for the
23 academic growth section of this district framework
24 work?
25         A.   Again -- and it's totally
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1 understandable -- what CDE has done is if you have a
2 school or a class that has less than 16 students,
3 those results will not appear.  They'll give them as
4 an NA or a zero, and the reason why, it's the belief
5 that if you have under 16 students and you have -- in
6 particular, a number that's stands out, it's going to
7 be very easy to come back and identify that student
8 from that group.  So I can understand that, and that's
9 probably beneficial to that student.

10              The problem we've seen in this as well,
11 which is if you go to SchoolVIEW, which is a CDE
12 website that you can go to and look at what school
13 district numbers are, one of the problems we've had is
14 when teachers are looking at -- say they live in South
15 Fork, a neighboring community, where they send their
16 particular student.  When they come and look at
17 SchoolVIEW, our numbers don't appear.  It protects our
18 students, but also it causes confusion on the part of
19 the parents.  So we have been told after the fact that
20 they presumed Creede wasn't performing very well
21 because there were no numbers on the indicators.  I
22 don't think schools should ever be in a position where
23 we have to compete.  So I would argue that point that
24 schools should compete against each other, and I don't
25 think that's our business, but because we are in that
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1 situation, it does serve as a bit of a handicap for
2 us.
3         Q.   Let's take a look at the next page,
4 which is -- is this the data for the middle school for
5 2010?
6         A.   A lot of my colored boxes are blacked,
7 so it's kind of hard to match it up.  I think I'm on
8 the same page.
9         Q.   Mr. Stroh, if I can provide you a color.

10         A.   Color would be good.  Thank you, ma'am.
11              MR. VELTE:  Thank you, Mr. Heinke.
12         Q.   (BY MS. VELTE)  Turn to Page 3, please.
13         A.   Page numbers are red, too.  Okay.
14         Q.   And is this the data for the middle
15 school?
16         A.   Yes, ma'am, this is the three-span for
17 the middle school.  Again, at the time this was taken,
18 it would have been just seventh and eighth grade.
19         Q.   The science category for academic
20 achievement is approaching.  Do you see that?
21         A.   I do.  It's on the fourth line down.
22         Q.   And academic growth for reading,
23 mathematics, and writing either are pushing or does
24 not meet, correct?
25         A.   That's correct.
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1         Q.   Does that mean that Creede is falling
2 short of state standards in these categories?
3         A.   It's means that we're in jeopardy in
4 science of not hitting the standards stationed to
5 them.  Obviously, this is an area we'll be looking
6 at -- but again, we're looking at in science, for
7 example, it goes back to the numbers.  If you look at
8 the middle school here, same science teacher, okay,
9 because of the small number there, we may have a

10 couple of students, science just may not have been
11 their thing that year, but if you go to high school,
12 on the next page, by coincidence, we have the same
13 science teacher, different group of students, exceeds
14 the state.
15         Q.   Well, while we're on the high school
16 page there, there's also an approaching category for
17 academic growth gap in writing.  Do you see that?
18         A.   For -- oh, I do, yes, down at the
19 bottom.
20         Q.   In your mind, would additional resources
21 make a difference in these "approaching" or "does not
22 meet" categories?
23         A.   Oh, I believe they would.
24         Q.   How so?
25         A.   There's a -- yes, they would.
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1         Q.   How so?
2         A.   Again, if I was the English teacher
3 putting this in, that particular English teacher -- we
4 have an English teacher who teaches six periods a day.
5 I might also add that a lot of times our teachers even
6 though we have -- we have a seven-period day.  They
7 teach six periods of that.  Because we have so few
8 courses offered per year, one of the things that our
9 kids have to do is that when they come in the ninth

10 grade, they have to kind of plan out for four years
11 what they need.  If they're going to go to CU, we may
12 have, science as an example, physics one year,
13 chemistry another year, another high-level science the
14 following year, but not all offered on the same year.
15 With that in mind, we may have a student -- for
16 example, last year, we had two students who wanted to
17 take forensics.  Our science teacher who wanted to
18 accomplish them actually taught forensics at the same
19 time he was teaching physics.
20         Q.   Do you mean the same class period?
21         A.   Same class period.  Now, this wasn't
22 pushed by the school.  This is just something that the
23 teacher felt he should be doing for the students.  Our
24 math teacher does that.  He'll offer, like, AP
25 calculus because he again has to teach from sixth
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1 grade now all the way to the end.  So he's bringing in
2 geometry, trig, AP calculus, precalc, all of those
3 things that he has to have.  To get all those kids in,
4 a lots of times Mr. Beltrame will actually have two
5 classes being taught simultaneously so that he can
6 cover those students.
7         Q.   Do those teachers that teach basically
8 two classes over the one-class period receive any
9 additional compensation for that extra work?

10         A.   Zero, zero.  So we go back to the
11 question, would extra resources help?  Absolutely.
12 It's totally voluntary on their part.  If we could
13 bring in teacher aides, if we could bring in any other
14 resources, if we could bring in even another half-time
15 math teacher, it would be huge.  It would be a great
16 help to us and the students.
17         Q.   I'd like to turn now to Exhibit 2604,
18 which I think you'll be able to see on the screen
19 adequately.  Let me know if you need a hard copy.
20 What is this document, Mr. Stroh?
21         A.   This is off our website.  You click onto
22 the school board.  It gives the name of the school
23 board, our members.  It also gives our mission
24 statement and, at the bottom, just a brief description
25 of where Creede is located and something about the
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1 community and the school.
2         Q.   Can you read into the record, please,
3 the mission statement?
4         A.   I may stutter a bit as I go through
5 because I can barely see it.  "Mission statement:  The
6 Creede School District shall strive to provide a safe
7 environment, meaningful opportunities, and innovative
8 educational programs for all students to reach their
9 learning potential.  This will be accomplished in

10 partnerships between home, school, and community."
11         Q.   I'd like to talk about this one piece at
12 a time with you, Mr. Stroh.  In striving to provide a
13 safe environment, do you think Creede achieves its
14 mission on that element, the safe environment piece?
15         A.   On the safe environment?  Yes, I do.
16         Q.   In striving to create meaningful
17 opportunities for its students, do you think Creede
18 achieves that piece of its mission?
19         A.   Not now, not currently, and again
20 because we have had to cut classes.
21         Q.   What about its striving for innovative
22 educational programs?  Do you think that Creede meets
23 that piece of its mission?
24         A.   If the three Rs are innovative, I think
25 we're doing extremely well.  If, however, innovative



Lobato v. The State of Colorado TRIAL DAY 8 8/10/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

45 (Pages 2268 to 2271)

2268

1 means you bring in any other classes well-rounded
2 student, a well-rounded citizen, I'd say we're
3 probably falling on that particular job right now.
4         Q.   And what about the last piece of that
5 sentence, for all students to reach their learning
6 potential?  Do you think in striving for that that
7 Creede has met that goal, that mission?
8         A.   Again, I think if you cut the classes
9 the way we have cut and are looking at still cutting,

10 obviously, we're not.
11         Q.   One -- did you draft this mission
12 statement?
13         A.   I worked on helping with the mission
14 statement.  It's kind of a boilerplate mission
15 statement, but yes.  There was a committee that -- our
16 particular DAC, district accountability committee,
17 years ago put that together.
18         Q.   About how long ago was it written?
19         A.   Eight to ten years ago.
20         Q.   Is that before any cuts to your budget?
21         A.   Oh, yes.
22         Q.   Let's look at the last sentence of your
23 mission statement.  Can you read that -- well, you
24 already did.  This will be accomplished through
25 partnerships with home, school, and community.  Has
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1 the school succeeded in developing some partnerships
2 between school and home?
3         A.   We have.  As districts are required to
4 do, we have the district accountability committee, the
5 building accountability committee.  We also have PTA
6 depending on the year.  So there is a partnership
7 between parents, home, if you will, and the school.
8         Q.   And what about the partnerships between
9 the community and the school?  Has that been achieved?

10         A.   In part.  Obviously, we have.  We have
11 participation.  We have a cooperative program where
12 businesses will have students come in and work for
13 them.  That's one of the problems we have with the
14 co-op, is that a lot of the businesses are closed for
15 the winter.  So for the students to find a cooperative
16 business to be cooperative can be a daunting task for
17 them, but they've been very helpful.
18         Q.   What about the music program?  Has the
19 community been involved in partnerships with the
20 school in that?
21         A.   Right.  With that, it's kind of
22 interesting.  We have a teacher that teaches preschool
23 through 12th.  That's part of what she does.  She was
24 a professor at the college for a while in music.  Came
25 in, developed the music program.  Because we don't
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1 have a lot of funds, what we're finding, like, for the
2 kids that play instruments, few of the students have
3 their own instruments.  The teacher herself has
4 purchased out of her own pocket quite a few, but the
5 community, a lot of the folks from town have actually
6 come in and donated or loaned their personal
7 instruments to the music program.  So they've been
8 great in that area.
9         Q.   Let's take a look at the language in the

10 box.  Did you write this language?
11         A.   I did.
12         Q.   Was it -- when did you write it?
13         A.   Five, six years ago, I think.
14         Q.   Was that before any cuts to the budget?
15         A.   Yes.
16         Q.   I'd like you to read the last two
17 sentences, please.
18         A.   Starting "class sizes?"
19         Q.   That's right.
20         A.   "Classes sizes have remained small,
21 provided a quality education for all of its students.
22 Today, the Creede School District stands among the
23 highest-performing districts in the region on state
24 academic assessments."
25         Q.   What did you mean when you used the
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1 phrase "quality education for all of its students"?
2         A.   Well, the intent is that the education
3 they're going to have when they graduate from Creede
4 will be on the same par as a larger district.  So
5 they're graduating from Jeff Co. -- I graduated from
6 Wheat Ridge in Denver, Arvada side of Denver.  Even
7 though we can't offer everything simultaneously, by
8 the time they graduated, they will have had the same
9 opportunities, provided the same quality education.

10 Are we meeting that?  No, we're not now.
11         Q.   There's a reference to class size in
12 that particular sentence.  Was that at all related to
13 the quality education you were taking about?
14         A.   Well, I think on that, my intent was to
15 show that we do have a smaller teacher-student ratio.
16 You are going to receive more of a -- by nature, you
17 will have differentiated instruction.  You don't have
18 to teach differentiated instruction.  It's going to
19 happen by default because you have such a small
20 student ratio to the teacher.  Any time you have that
21 small ratio, your teaching is going to be improved.
22 The student benefits.
23         Q.   Mr. Stroh, has Creede School received
24 any awards?
25         A.   We have.  Going back -- and I can't tell
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1 you how far back -- way before we made any cuts, we
2 received the John Irwin award, which is an award from
3 CDE for high-achieving schools, and that was measured
4 by CSAP.  We also received a Standard & Poor's -- and
5 this is about the same time; I want to say 2005,
6 somewhere in that ballpark.  Don't quote me on that.
7 Back in time, there was a Standard & Poor's; I can't
8 remember what the award was, but it was basically for
9 high-achieving schools that have shown growth for two

10 years, and we did receive that.
11         Q.   Have you received any awards since the
12 2005 time frame?
13         A.   Our math teacher received -- and I can't
14 remember what it was -- from some group.  Nothing big
15 like this.  Just minor awards.  Reading First plaques,
16 those kind of things.
17         Q.   What is Creede's operating budget for
18 this year?
19         A.   Thank you.  I want to say all incoming
20 revenue is about $1.6 million.
21         Q.   And I think you mentioned this earlier.
22 What percentage of that is from federal grants?
23         A.   About 70 -- federal grants, just
24 22.2 percent.
25         Q.   How has Creede's operating budget
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1 changed this year from last year?
2         A.   Oh, it's dropped.  It's dropped.  Again,
3 we have a declining enrollment.  We have rescissions
4 by the state that all the districts have experienced.
5 Basically we're getting a double whammy in terms of
6 money reductions.
7         Q.   Tell the Court about the impact of
8 declining enrollment on your budget.
9         A.   For our situation, our school receives

10 something called PPOR -- excuse me, that's the old
11 term; that's retro.  It's PPR, per pupil revenue,
12 where it used to be per pupil operating revenue, I
13 believe.  We received last year approximately
14 13,000-some-odd dollars.  This year, we're going to be
15 receiving 12,000-some-odd dollars.  I know the
16 difference is going to be about $1200 per student.  So
17 a pretty significant chunk of change for Creede.
18         Q.   And so declining enrollment has an
19 impact in what way?
20         A.   Major impact.  For every student you
21 lose or gain, you're receiving that PPR; you're
22 receiving that approximately $1300.  For every
23 student -- we had a family of four that moved out for
24 financial purposes this year -- not family of four, a
25 family of four children.  They left the district.
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1 Now, when you have approximately 75 students in a
2 school district and you lose a family with four
3 students, multiply 13,000 times four; that's a
4 significant amount of money.
5         Q.   You mentioned 22 percent of your budget
6 coming from federal grants.  What is the remainder of
7 your budget, the source of your budget?
8         A.   34 percent of it is coming from local.
9 That would be the county, property tax.  36 percent is

10 coming from the state of our total revenues.  And then
11 we have approximately .3 percent from investments that
12 we have for reserves.
13         Q.   Mr. Stroh, what are the two largest
14 components of your budget?
15         A.   Definitely faculty.  I think you'll find
16 just businesses -- it's about the same as any
17 business.  Your major -- if you look on a pie chart,
18 your bigger slice of the pie is going to be on
19 salaries.
20              An interesting note I'll throw in, it
21 doesn't make any difference the size of your district.
22 Irregardless of your size, the major expenditure
23 categories are going to be the same.  Even in a
24 declining enrollment district, those remain the same.
25 So number one, definitely salaries.  And then I would
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1 have to say following that, we would probably have to
2 say maintenance, all the overhead, utilities,
3 operations crew; our one custodian.
4         Q.   You've talked throughout your testimony
5 this afternoon about what Creede has cut.  I want to
6 make sure you've had an opportunity to tell the Court,
7 beyond what we've talked about, what cuts Creede has
8 made and how they decide what to cut.
9         A.   Well, the process that we used last

10 year, we knew that we had a pretty significant gap
11 between revenues coming in for this year and
12 expenditures.  So a budget committee took those
13 numbers, looked at what we had offered, made
14 recommendations to the board.
15              What the board -- and the board took
16 those recommendations and basically what they came
17 down to -- not basically.  So I can remember when that
18 happened -- I mentioned the administration.  So we are
19 talking -- again, the superintendent is on a reduced
20 contract.
21         Q.   That's you?
22         A.   That's me.  The elementary principal has
23 really dropped.  He is going back to a full-time
24 classroom teacher at a first-year pay.  Even though
25 he's been there 30 years, he'll be on a first-year
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1 teacher's contract.  Secondary high school, English
2 teacher, principal is still doing the English portion
3 he did.  He does like a college cooperative in some
4 other areas, and then assumed the K-12, but he is also
5 going back to a first-year teacher's salary.  That
6 will be his salary.  The school nurse was cut down
7 25 percent of her time.  We shut down the preschool
8 building and moved them over to the modular units,
9 which, by the way, we're going to shut down those

10 modular units now.  When this happened, we did not
11 replace the fifth-grade teacher that went to New
12 Mexico.  Our home ec teacher, who we did cut to a
13 half-time position, just resigned two days ago.  She
14 decided to retire.  Long story.  She wants to travel
15 with her husband.  We're not going to refill that
16 position.  We're going to leave that as is and fill
17 that from within.  Basically teachers are going to
18 shuffle around to fill that gap.  We cut no -- well,
19 no increases on salaries this year for anybody.  So
20 all increment steps are frozen.
21              We were paying for the staffs' lunches
22 for the hot lunch.  That was completely cut.  For
23 years, one of the benefits we gave the faculty was to
24 assist them with receiving their credits for renewal.
25 So we would help them.  That was cut or reduced.  I
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1 wasn't -- we cut it to half time.  It'll probably be
2 cut full time with the next cut process.
3              I know I'm missing something here.
4 Administration.  Faculty, staff.  I don't think there
5 was one area or component of our district that wasn't
6 cut or affected.  Supplies.  All the line items were
7 trimmed significantly.
8         Q.   In your opinion, have these cuts had an
9 impact on Creede's educational program?

10         A.   Of course.  Once again, we -- well, one
11 of the things that has happened that I failed to
12 mention, one of the other areas that was cut, one of
13 the teachers that was cut was our fourth grade, and
14 she was cut because she's our newest teacher, but
15 she's our fourth grade and our special education
16 teacher.  So our sped and our fourth-grade teacher are
17 cut.  So we are combining -- for next year, we are
18 combining fourth and fifth grade.
19              We are likely -- depending on what
20 happens in the fall, we could be combining at least
21 for a while kindergarten and first.  We won't stay
22 there long because that's not a best practice, but
23 we're kind of stuck in that situation.  So we are
24 looking at -- not looking at, we are combining classes
25 in the elementary.  And then, the electives at the
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1 high school level, we're bringing on-line classes on
2 just to fill the gap because of the teachers.
3 Students have to have somewhere to go because our
4 teacher pool is so small now that we're being forced
5 to offer more on-line classes.  And that's tough for
6 us because the bandwidth -- the Internet bandwidth is
7 so horrendous that we can't do live streaming.
8 Basically you send in an assignment, maybe in a day or
9 two you'll get a response back from the professor.

10         Q.   Have you ever asked your community for a
11 mill levy override?
12         A.   Prior to the time I was superintendent,
13 they did get a -- I believe it was 2.088 mill
14 override.
15         Q.   Does Creede plan on going to its
16 community and asking for another mill levy override?
17         A.   You know, the board talks about that,
18 and one of the factors that we have is that with the
19 demographics -- we have a very high retiree population
20 and they're on a fixed income.  We also have -- as you
21 saw, we have a lot of construction up there.  So we're
22 not talking a lot of high income, big paychecks.  It
23 was felt right now, especially because we do have a
24 declining enrollment, it might be -- and talking.
25 They've gone around and talked to the people in the
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1 community as an informal survey, if you will, will you
2 support a tax increase, if you will, and the feedback
3 was not possible.  So the board felt at this point in
4 time would not be the best time to pursue that.  So --
5         Q.   Has the district ever sought a bond?
6         A.   Years ago -- and I believe it took place
7 in the '70s, and I think it was only time that Creede
8 has ever actually done a bond.  They built a gym and
9 floated a bond for that period of time.

10         Q.   Is that the same gym where the floor is
11 now falling apart?
12         A.   Yes, and I think it's the same floor
13 too.
14         Q.   Is the district considering seeking
15 another bond at this time?
16         A.   They are not.  One of the reasons -- I
17 heard BEST being mentioned.  Our matching on the BEST
18 grants is 80 percent.  We're at the same rate that
19 Aspen and Vail are.  Lake City, I might add, just on
20 the other side of the pass, another small community,
21 they're also at 80 percent.  Even with a waiver, even
22 if they did consider us a hardship, it would still be
23 such a high price for us.  That goes back to assessed
24 valuation, how much you can float a bond for.   Very
25 simply you can float a bond for 20 percent of the
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1 county assessed valuation.  Ours is about $30 million
2 for the assessed valuation.  The bottom line is the
3 most we could float a bond for is $6.7 million.  The
4 new buildings even in the San Luis Valley, I think
5 Centennial, cost them like 18.1, $16.1 million.
6 Sargent, it was 22 to 23 million.  We're looking at --
7 the most we could raise is 6.7 million.  It's not
8 something we can pursue right now, obviously.
9         Q.   How is student morale given all the

10 cuts?
11         A.   The teachers strive really hard not to
12 have the cuts and what's going on affect the students
13 directly.  To say that it doesn't affect the
14 students -- they miss the industrial arts.  When we --
15 a lot of community members are really upset when the
16 industrial arts went down -- or program went down.  I
17 know that if the students had their druthers, that
18 would probably be the first program we'd bring back.
19 I know they would like to see more electives being
20 offered, more course offerings.  Are they still
21 positive?  Yes.
22         Q.   Does Creede effectively manage its
23 money?
24         A.   I'm a little biassed on this too, but I
25 would think we do an excellent job.
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1         Q.   Mr. Stroh, in your opinion, is Creede
2 providing a thorough and uniform education to its
3 students?
4         A.   If you would confine "thorough and
5 uniform" to the three Rs, the core subjects, I think
6 we're doing an outstanding job, but I personally don't
7 think thorough and uniform is just the three Rs.
8 Again, I think you need to have that wide span of
9 offerings to make that well-developed citizen.  So no,

10 I do not believe we're meeting that.
11         Q.   Just one moment.
12         A.   Sure.
13              MR. VELTE:  I have no further questions
14 for you, Mr. Stroh.  Thank you for your time.
15              THE WITNESS:  Sure.
16              THE COURT:  Why don't we take our break.
17              MR. KAWANABE:  A quick scheduling item.
18              THE COURT:  Yes.
19              MR. KAWANABE:  I was hoping that we
20 might be able to go until 5:15.
21              THE COURT:  If that's okay with the
22 court reporter, I can go later today.
23              MR. KAWANABE:  We have two teachers that
24 are catching flights tonight that we have scheduled.
25              THE COURT:  That's fine.  If that works
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1 for everybody, that's fine.  We'll take the recess
2 until 3:15 then.
3              (Recess taken, 2:57 p.m. to 3:20 p.m.)
4              THE COURT:  Okay.  We're back on the
5 record.  Yes.
6              MR. HINOJOSA:  May I proceed?
7              THE COURT:  Direct examination, go right
8 ahead.
9              MR. HINOJOSA:  Thank you.

10                   DIRECT EXAMINATION
11 BY MR. HINOJOSA:
12         Q.   Good afternoon, Mr. Stroh.
13         A.   Good afternoon, sir.
14         Q.   I'll show you Exhibit 2605.
15         A.   Is there a page number on that, sir?
16         Q.   I'm sorry?
17         A.   Do you have a page number on that?
18         Q.   Well, we're going to be looking at
19 Page 2 right now, the three-year framework.  So it's
20 on the back of Page 1 perhaps.
21         A.   Oh, thank you.
22         Q.   And the N column that we have
23 highlighted here, that reflects the number of students
24 who took the test over the three-year period; is that
25 correct?
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1         A.   That's correct, sir.
2         Q.   So how many students took the reading
3 test over the three-year period?
4         A.   Under the reading, 72.
5         Q.   And then if we look at the free and
6 reduced price lunch program under the academic growth
7 gaps section, how many of those students were
8 identified as free and reduced price lunch eligible
9 students?

10         A.   For the reading?
11         Q.   Yes.
12         A.   14 under the reading, 15 math, 14
13 writing.
14         Q.   So that's about -- less than 20 percent
15 for writing and reading and right around 20 percent
16 for the math, correct?
17         A.   Sounds right.
18         Q.   And then how many English language
19 learners took the reading, math, and writing tests out
20 of the 72 and 73 students who took those tests?
21         A.   One student, sir.
22         Q.   That's at the elementary school,
23 correct?
24         A.   Correct, which would be from K through 6
25 at that time.
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1         Q.   And grades K through 2 actually aren't
2 tested under the CSAP, correct?
3         A.   Correct, correct.
4         Q.   And then if we go to Page 3, the middle
5 school, how many students took the reading, math, and
6 writing test over the three-year period in middle
7 school?
8         A.   49.
9         Q.   And how many of those students were on

10 the free and reduced price lunch program?
11         A.   For the reading, 18.  Same for
12 mathematics.  Same for writing.
13         Q.   And how many English language learner
14 students?
15         A.   Zero.
16         Q.   There were six minority students who
17 took the test in those three areas -- subject areas,
18 correct?
19         A.   Correct.
20         Q.   If we go to Page 4 of Exhibit 2605, how
21 many students took the reading, math, and writing
22 test?
23         A.   55.
24         Q.   And how many of those students who took
25 the reading test were identified as free and reduced
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1 price lunch?
2         A.   19.
3         Q.   And how many in math?
4         A.   17.
5         Q.   And how many in writing?
6         A.   19.
7         Q.   And how many of those students on the
8 reading, math, and writing tests were identified as
9 English language learners?

10         A.   One student.
11         Q.   So is it fair to say that as far as the
12 minority students, it looks like there were 10 who
13 took the reading, math, and writing; is that correct?
14         A.   Yes.
15         Q.   And is it fair to say you don't have a
16 very significant minority student population?
17         A.   No, sir, not in the 30 years I've been
18 there.  It's been very low.
19         Q.   So it is fair to say that?
20         A.   It is fair to say, yes, sir.
21         Q.   Is it also fair to say you have a couple
22 or a few English language learners in the schools?
23         A.   In the time -- yes, sir.
24              MR. HINOJOSA:  Pass the witness.
25              THE COURT:  Thank you.
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1 Cross-examination.
2              MR. HEINKE:  Thank you, Your Honor.
3                   CROSS-EXAMINATION
4 BY MR. HEINKE:
5         Q.   Good afternoon, Mr. Stroh.
6         A.   Good afternoon.  Good to see you again.
7         Q.   Good to see you as well.  Mr. Stroh,
8 when you and Miss Velte were talking, I think you
9 mentioned that you at one point served as the

10 president of the San Luis Valley Superintendents
11 Council?
12         A.   Correct.
13         Q.   So Creede is part of the San Luis
14 Valley?
15         A.   There are 14 districts.  Even though
16 we're not geographically actually in the valley, we
17 are considered, because of our location, to be
18 involved with them.
19         Q.   I believe you mentioned with Miss Velte
20 that the school has about 52 percent of its students
21 on free and reduced lunch?
22         A.   That's about 52 percent.
23              THE COURT REPORTER:  "That's about"?
24              THE WITNESS:  52 percent.
25              THE COURT:  Thank you.
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1         Q.   (BY MR. HEINKE)  And I think you also
2 mentioned that the median income in Creede is
3 somewhere around $35,000?
4         A.   Correct, yes, sir.
5         Q.   It's not a wealthy population in Creede?
6         A.   No, sir.
7         Q.   You and Miss Velte also looked at
8 Exhibit 2605, which was the accreditation report,
9 correct?

10         A.   Yes, sir.
11         Q.   And despite the economic challenges we
12 just talked about, Creede is, in fact, accredited by
13 the state, correct?
14         A.   That is correct.
15         Q.   It meets the academic achievement goals?
16         A.   It does, yes, sir.
17         Q.   It meets the academic growth goals?
18         A.   It does.
19         Q.   It meets the academic growth gap goals?
20         A.   It does.
21         Q.   It meets postsecondary and work force
22 readiness?
23         A.   It does.
24         Q.   You and Miss Velte also discussed some
25 of the programs the district has had to cut recently,
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1 and I don't mean to belittle that at all, but I want
2 to talk for a moment about the programs the district
3 is still able to offer.  It's my understanding there
4 still is an art program, although be it part time?
5         A.   Yes.
6         Q.   A music lab program?
7         A.   A music lab, yes.
8         Q.   Can you describe for the Court what that
9 music lab looks like?

10         A.   Certainly.  Mrs. Gray, who is our music
11 teacher -- because we have such few numbers, we
12 obviously can't have an orchestra or a band.  So what
13 she did, she opened up the opportunity for the
14 students.  So if they wanted to learn to play the
15 piano, trumpet, harmonica, the drums, or guitar, she
16 would teach that during the period.  So we have
17 outside community members that actually come in that
18 may have some expertise in that area to help those
19 students with that.
20         Q.   I think, am I right, that the district
21 also offers a senior skills course?
22         A.   That is a questionable right now.  Our
23 teacher is our home ec teacher that I just said
24 resigned just a few weeks ago.  She taught that
25 course.  Right now, that particular class is in a
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1 state of limbo.  We're not sure what's going to happen
2 with that.  We hope so.
3         Q.   Last year, that class existed?
4         A.   Yes, sir, it did.
5         Q.   And can you describe for the Court what
6 the senior skills did?
7         A.   Senior skills took all the seniors and
8 would help them writing out scholarships,
9 applications, those type of things that would benefit,

10 well, getting them into college.
11         Q.   I think you also discussed with
12 Miss Velte at least at points in time the district has
13 offered AP calculus?
14         A.   We have.  We offer it every year, but
15 it's only given when we have students that actually
16 qualify for it.
17         Q.   You also mentioned physics being taught?
18         A.   Correct.  That's not every year.  It's
19 one of those rotational.  It might be every two years
20 or three years depending upon where it falls into the
21 schedule.
22         Q.   You also mentioned forensics?
23         A.   The last two years, Mr. Brink has given
24 forensics during another course just because we had
25 some kids who were really interested in it, so . . .
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1         Q.   You also talked about the vocational
2 business program, and my understanding is that there's
3 a series of courses within that program; is that
4 correct?
5         A.   Correct.  Mrs. Carpenter from
6 keyboarding or word processing up through I think she
7 teaches accounting 2 and some technology-type classes
8 as well.
9         Q.   There's also, am I right, a video basics

10 or Java programming?
11         A.   Correct.
12         Q.   Computer applications?
13         A.   Yes.  She taught that last year, sure
14 did.
15         Q.   Business law?
16         A.   On occasion.  She hasn't taught that as
17 frequently as I would like to see, but she has taught
18 that on occasion, yes.
19         Q.   How about marketing?
20         A.   I'm sure she has taught that at some
21 point.  Now, this is -- again, this isn't an every
22 year.  This marketing or business law might be taught,
23 you know, once every three, four years depending
24 again, and she will survey or canvass the students to
25 see what they're interested in; and a lot of times
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1 that would be the base of what she offers.
2         Q.   The district also offers a cooperative
3 internship program; is that correct?
4         A.   Right.  Again, as to the vocational
5 business where the students actually for minimum wage
6 work one hour or two hours, one of the problems we've
7 had is, again, we don't have a lot of businesses open
8 during the winter, so the students have to find a
9 business that will do that, but we do have that.

10         Q.   And I think you talked with Miss Velte
11 about most of the sports programs, but I just want to
12 make sure the record is clear.  The district offers
13 volleyball?
14         A.   Girls' volleyball in the fall.
15 Cross-country also in the fall for both genders, also
16 for the middle school.  Volleyball is also offered at
17 middle school.  Wintertime, we have basketball, boys'
18 and girls', middle school and high school.  And then
19 in the springtime, we have track for both.
20         Q.   And the district also participates in
21 the Knowledge Bowl; is that correct?
22         A.   We do.
23         Q.   What is the Knowledge Bowl?
24         A.   Knowledge Bowl, if you haven't
25 participated, think of it as a team jeopardy.  You'll
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1 have teams of approximately five members per side.
2 You compete with other districts, other schools around
3 the table.  You'll buzz in, answer questions, and it's
4 a state-level event.
5         Q.   When we looked at the video on the
6 screen earlier, you pointed out that the preschool
7 building had been closed.  But the district still
8 offers a preschool program; is that correct?
9         A.   Yes, sir.  Basically, the preschool is

10 on mothballs.  We're hoping to get it open again as
11 soon as possible.  Right now, we moved the students
12 actually into that empty classroom our fifth-grade
13 teacher left void.
14         Q.   The school -- the district also still
15 offers a full-day kindergarten?
16         A.   We do.
17         Q.   You think that's a quality full-day
18 kindergarten program?
19         A.   We do.  If we didn't, we wouldn't offer
20 it.  Right now, we're only reimbursed I want to say
21 .58 of an FTE for that.  We don't get a full-day pay
22 for the teacher from the state.  So yes.
23         Q.   This year, the district, I believe you
24 said, closed with 81 students?
25         A.   I know we started with 81, and I want to
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1 say we probably finished close to that.  So -- but I'm
2 not 100 percent sure on that, sir.  Somewhere in that
3 area.
4         Q.   And I believe you mentioned that there's
5 about 13 teachers; is that correct?
6         A.   We started with 18 in the fall last
7 year, and we will start with 13 this fall.
8         Q.   What's the total staff count, teachers,
9 administrators, everyone?

10         A.   I should know that off the top of my
11 head, shouldn't I?  We have one and a half custodians,
12 13, one and a half cooks.  20ish.
13         Q.   Now, there are students that choice in
14 from out of district; is that correct?
15         A.   That's correct.
16         Q.   And maybe you can describe for me and
17 for the Court what choicing in means.
18         A.   Sure.  If they're coming from outside
19 our district boundaries -- and our district boundary
20 is all of Mineral County.  We are the only school in
21 Mineral County.  So if we have a student that is
22 coming in from, say, Rio Grande County or Hinsdale,
23 that would be choicing in.  And we have -- at last
24 count, about 30 percent of our students are coming in
25 from outside of the district.
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1         Q.   So these are students from another
2 district that choose to go to Creede?
3         A.   That is correct.
4         Q.   The district also -- I shouldn't say
5 "also."  The district is on a four-day school week; is
6 that correct?
7         A.   That is correct.
8         Q.   You think that's a positive, don't you?
9         A.   It is for us.  We're so remote that if

10 we had a student that needed to go have their braces
11 checked or, you know, to buy a prom dress, they miss a
12 whole day of school.  So we have seen since we went to
13 the four-day week that our attendance rate is far
14 higher than it was prior, even for the teachers.  You
15 know, they can take care of their personal business on
16 a Friday to go to the valley and take care of personal
17 needs.
18         Q.   So both student and teacher attendance
19 went up?
20         A.   Yes, I think so -- I don't think so.  I
21 know it did.
22         Q.   You also discussed a little bit with
23 Miss Velte some of the challenges of being a declining
24 enrollment district.  Do you recall that conversation?
25         A.   Yes, sir.
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1         Q.   And declining enrollment in general
2 means the district has fewer students today than it
3 did before?
4         A.   Yes, sir.
5         Q.   I think you said in the late '80s when
6 the Bulldog Mine shut down, student count was around
7 185?
8         A.   Right around there.  Shut down in '84,
9 '85, and I want to say we were pushing 200, which was

10 high and actually a lot of bodies for our particular
11 school.  We're a pretty small-school-size building.
12         Q.   So it dropped from that pushing 200.  I
13 believe I'm right that somewhere a few years ago the
14 district's numbers were about 120?
15         A.   About five years ago.
16         Q.   And you mentioned, again, the numbers
17 were around 81 this year?
18         A.   Correct.
19         Q.   And I think you said next year you
20 expect somewhere between 69 and 75?
21         A.   Correct.
22         Q.   You mentioned that you lose in the
23 neighborhood of $13,000 for each student, correct?
24         A.   Correct.  Last year, I want to say it
25 was 13,500.  This year, the projection -- I know the
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1 difference is $1200.
2         Q.   And the loss of a student from declining
3 enrollment is not from a state cut.  It's because that
4 student is no longer in the district?
5         A.   Correct.  Typically the family has moved
6 out for employment.
7         Q.   You and Miss Velte also discussed the
8 Secure Rural Schools funding?
9         A.   Yes, sir.

10         Q.   And to make sure I have the time line
11 right, the federal government provided the funds in
12 2008?
13         A.   Correct.
14         Q.   The county made the decision that year
15 to only give the school 5 percent?
16         A.   That is correct.  This was the county
17 commissioner's decision to do so.
18         Q.   And you and other districts lobbied the
19 state general assembly to fix the problem?
20         A.   Along with CASE, CASB, a lot of
21 organizations, yes, sir.
22         Q.   And as a result of that effort, I
23 believe you said that now the district gets roughly
24 50 percent of --
25         A.   Since that time, the monies that have

2297

1 come in, we split 50/50.
2         Q.   And that's because of a fix that the
3 Colorado general assembly put in place?
4         A.   Correct.
5         Q.   Mr. Stroh, in preparing Creede's
6 spending, you look to prior year's spending to build
7 the budget, correct?
8         A.   I do.
9         Q.   The prior year's budget gives you a

10 common ground in building the budget?
11         A.   It does.
12         Q.   You can't imagine preparing a budget
13 without looking at historical spending, correct?
14         A.   Not how I do the budget, no, sir.
15         Q.   You also talked a bit with Miss Velte
16 about the building itself.  You're partial to that
17 school building, aren't you?
18         A.   I'm fine with it.  I think it's quaint.
19         Q.   You and Miss Velte also talked a bit
20 about state mandates and requirements.  The district
21 hasn't sought a waiver of any of those mandates or
22 requirements, has it?
23         A.   No, sir, it has not.
24         Q.   And the district hasn't been subject to
25 any punitive sanctions for the failing to meet any
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1 state requirement?
2         A.   No, sir.  We've jumped all the hoops.
3              MR. HEINKE:  Those are all the questions
4 I have.  Thank you, Mr. Stroh.
5              THE WITNESS:  Thank you.
6              THE COURT:  Redirect.
7                 REDIRECT EXAMINATION
8 BY MS. VELTE:
9         Q.   Mr. Stroh, you spoke just right now with

10 Mr. Heinke about a list of classes that he went
11 through.  Do you recall that conversation from the
12 past, business law, that list of classes?
13         A.   Yes, ma'am.
14         Q.   Is it fair to say that that's a listing
15 of all the courses that have ever been offered at
16 Creede?
17         A.   Sure.  I taught business as well before
18 I got into administration and --
19         Q.   And -- I'm sorry.  Go ahead and finish.
20         A.   What I would typically do --
21 Mrs. Carpenter does the same.  The standard class, we
22 would have internal business and keyboarding.  That's
23 offered every year.  The other classes is basically
24 you have a list, "Are you interested in taking any of
25 these?  What kind of classes would you like to take,"
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1 based on what the students would like to take, their
2 interests, and that's what would be offered.  So
3 marketing, for example, I believe Mrs. Carpenter has
4 taught once or twice in the last eight years.
5 Business law, I think she's only taught once.  So it's
6 just who knows when it'll come.
7         Q.   So those classes aren't all offered
8 every year?
9         A.   No, no, not by any means.

10         Q.   And they weren't all offered last year?
11         A.   No.
12         Q.   How many students that graduate from
13 Creede go to college?
14         A.   Well, in going down the alumni hall --
15 when you went into the building, you can walk down the
16 alumni hall and you see pictures of the graduates.  So
17 we went through and counted up exactly that question.
18 We figure 75 percent over the years, at least going
19 back to 1980, have probably gone off to college.
20         Q.   And how many -- were you finished?
21         A.   I was going to say, but it depends in
22 some years.  I know one year, in the 2009 class, there
23 were eight students, I believe, and they all went on
24 to college, so it varies.  It varies.
25         Q.   And how many students that go to college
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1 from Creede finish college?
2         A.   We looked at that too.  In going through
3 it, the ones that we looked at are the ones that could
4 have completed in the four years.  We saw only
5 50 percent of those students had actually completed
6 the four years.
7         Q.   Do you remember talking with Mr. Heinke
8 about the forensics class that was offered this past
9 year?

10         A.   Yes, ma'am.
11         Q.   Is it accurate that that class was only
12 offered because a teacher voluntarily agreed to teach
13 it during an additional -- as an additional class
14 without compensation?
15         A.   He's done that twice.  It's totally on
16 his own volition to do so.  One was during his prep
17 hour.  He just gave up his prep hour to do it.  The
18 other time he did it, I believe it was during the
19 physics class.  He was teaching at the same time.  But
20 no, no extra pay.
21         Q.   And do you recall discussing the co-op
22 program with Mr. Heinke?
23         A.   Yes, ma'am.
24         Q.   How many students participated in that
25 last year?
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1         A.   Last year, we had one, and we may have
2 two this year.
3              MS. VELTE:  I've got no further
4 questions.
5              THE COURT:  Thank you.  Any additional?
6              MR. HINOJOSA:  No.
7              THE COURT:  Any recross?
8              MR. HEINKE:  No.  Thank you, Your Honor.
9              THE COURT:  Thank you.  You may step

10 down.
11              Next witness for the Plaintiff?
12              MR. KAWANABE:  Yes, Your Honor.
13 Ms. West will be calling the witness.
14              THE COURT:  And you are?
15              MS. WEST:  Natalie West.
16              THE COURT:  Thank you.
17              MS. WEST:  We'd like to call Matthew
18 Keefauver.
19                   MATTHEW KEEFAUVER
20 was called as a witness, and having been sworn or
21 affirmed, was examined and testified as follows:
22              THE COURT:  Thank you.  Please be
23 seated, sir.  And then once you're seated, if you
24 could state your name and spell your last name for the
25 record.
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1              THE WITNESS:  My name is Matt Keefauver.
2 My last name is spelled K-e-e-f-a-u, V as in Victor,
3 e-r.
4              THE COURT:  Thank you.
5              THE WITNESS:  You're welcome.
6                  DIRECT EXAMINATION
7 BY MS. WEST:
8         Q.   Mr. Keefauver, where do you reside?
9         A.   Cortez, Colorado.

10         Q.   How long have you lived in Cortez?
11         A.   About seven and a half years.
12         Q.   How would you describe Cortez?
13         A.   Cortez is a community in southwest
14 Colorado, about 8,600 people.  I would consider it to
15 be a border town.  We are a border town for the Ute
16 Mountain Ute Reservation and the Navajo Reservation.
17 I think economically it's probably on the lower end of
18 the spectrum for other communities in Colorado.
19         Q.   And what is it that you do for a living?
20         A.   I teach fourth grade.
21         Q.   How many years have you been teaching?
22         A.   Fifteen years total.
23         Q.   And have all of those years been in
24 Cortez?
25         A.   My first eight years as a teacher were
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1 in Buena Vista, and the last seven have been in
2 Cortez.
3         Q.   You just mentioned that you teach fourth
4 grade.  Is that at Kemper Elementary?
5         A.   Kemper Elementary.
6         Q.   And what subjects do you teach?
7         A.   I teach math, science, social studies,
8 language arts, reading.  We're a self-contained
9 classroom, so I teach all of the subjects.

10         Q.   What does "self-contained" mean?
11         A.   It means I have the kids for the
12 majority of the day.  They leave for specials like
13 art, music.
14         Q.   Tell me a little bit about the students
15 in your class.
16         A.   It's kind of an interesting makeup.
17 It's about one-third Native American, one-third
18 Hispanic, and one-third white.  I think that a common
19 thread with most of the kids is that between 65 and
20 70 percent of the students are on free and reduced
21 lunch.  So it's, again, a group that's reflective of
22 the community.  There's a lot of poverty.
23         Q.   With having such a large population on
24 free and reduced lunch, do you see that in your
25 classroom?  How is that reflected in your classroom?
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1         A.   You know, it's different at some times.
2 We provide -- we have a breakfast program, and we're
3 doing breakfast in the classroom.  We also have a, you
4 know, lunch program.  And, you know, what I've noticed
5 as a teacher, especially an elementary teacher,
6 sometimes when it comes snack time and kids are hungry
7 and just need a little boost, I have a lot of students
8 that aren't able to bring a snack from home.  One of
9 the things I'll do is I'll go to the grocery store and

10 bring snacks for the students.
11         Q.   The lunch and breakfast that they
12 receive at the school, is that sometimes the only
13 meals they have?
14         A.   Yes, absolutely the case.  I've had
15 numerous students tell me that before, and so they
16 really look forward to it.  They actually race to the
17 classroom in the morning for breakfast because some of
18 them are so hungry.
19         Q.   Are you familiar with the achievement
20 levels at Kemper?
21         A.   Yes, absolutely.  I would like to say
22 that the achievement levels at Kemper really mirror
23 the rest of the elementary schools in the district,
24 but to be honest, they're a little bit lower than some
25 of the other elementaries.
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1         Q.   What does your incoming fourth-grade
2 class look like?
3         A.   I had the opportunity to look at CSAP
4 scores, and I have a good idea of the students who are
5 coming into my class.  And two of those students
6 are -- there are 21 students total.  Two of them were
7 proficient in writing, there were six that were
8 proficient in mathematics, and seven of the 21 were
9 proficient in reading.

10         Q.   Does that mean that the students that
11 are incoming at fourth grade would not be performing
12 at a fourth-grade level?
13         A.   Very much so.  What will happen is I'll,
14 of course, take a look at the overall curriculum and
15 tweak things.  I've already started to talk to some of
16 the third-grade teachers specifically about specific
17 students and ways that I can differentiate
18 instruction, but in general as a whole, yeah, I won't
19 be able to start with the normal fourth-grade
20 curriculum.
21         Q.   Mr. Keefauver, I'm going to put a
22 document up here on the Elmo.  This is a stipulated
23 exhibit.  It's the performance framework for Kemper
24 Elementary.
25              What is it that stands out to you about
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1 this exhibit?
2         A.   Unfortunately, the academic growth and
3 academic growth gaps, the fact that for academic
4 growth, 25 percent of the points were earned; growth
5 gaps, 31 percent of the points were earned.  And when
6 we look at academic achievement, I think it's really
7 important to point out the word "approaching," it's a
8 range of percentage points.  If we go from approaching
9 to meets, meets is somewhere in the 60 -- low

10 60 percent range.  We're at 43.  That approaching
11 category actually starts at about 40 percent.  So even
12 though it says approaching, we're still really far
13 away.
14         Q.   In the academic growth and academic
15 growth gaps, what populations would that be serving or
16 reflecting?
17         A.   So the academic growth gaps, in
18 particular, look at a variety of things; ethnic --
19 ethnicity, free and reduced lunch, students who maybe
20 are ESS students.  So they look at very specific
21 categories.
22         Q.   What does ESS stand for?
23         A.   Exceptional student services.
24         Q.   And by exceptional, what does that mean?
25         A.   They are kids that usually require extra

2307

1 services.  It might be, for example, someone who is
2 deaf even, for example.
3         Q.   Does Kemper have a high population of
4 Native American students?
5         A.   It does.  I'd say overall it's about,
6 like I said earlier, a third maybe Native American.
7              MS. WEST:  Your Honor, may I approach
8 the bench and the witness to hand you a copy of this?
9              THE COURT:  Yes.

10              (Document tendered.)
11              THE COURT:  Thank you -- whoops.  Thank
12 you.
13              MS. WEST:  And I'd like to move for the
14 admission into evidence of Exhibit 10461.
15              THE COURT:  Any objection?
16              MS. WESTON:  No objection.
17              THE COURT:  All right.  10461 will be
18 admitted.
19              (Exhibit 10461 was received in
20 evidence.)
21         Q.   (BY MS. WEST)  Mr. Keefauver, you were
22 just mentioning there's a high population of Native
23 American students because of bordering on a couple of
24 reservations?
25         A.   Correct.
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1         Q.   What are the proficiency levels or
2 achievement levels for this subpopulation?
3         A.   I wish I could say they mirrored the
4 larger picture, but in talking with my principal just
5 last week, she told me that of third and fourth-grade
6 students who are Native American and took the CSAP
7 that none of them were proficient or advanced in
8 writing or in mathematics.
9         Q.   Why do you think it is that this

10 population is struggling so much?
11         A.   I think it's -- you know, there are
12 several factors, but I think there are two things that
13 really sort of stand out, and one of those really has
14 to do with culture; and the ways in which Native
15 Americans learn I think is very much different than
16 the model that we use in our public school system.
17 And by that, I mean that, you know, some of the things
18 that I've personally found effective -- I can only
19 really talk to myself and colleagues I work with, but
20 things like small groups, hands-on, experiential,
21 vocabulary enrichment, front-loading, things like that
22 that really are effective for Native American students
23 that specifically help them along.  So there's that
24 cultural piece that happens in the classroom and then
25 the cultural piece that happens as part of the
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1 curriculum and part of CSAP.
2              And I'll just give you an example that
3 most people don't think about, but if there is a
4 question on CSAP, for example, that talks about the
5 garage.  Well, if you're a student who's recently
6 moved from the Navajo reservation to Cortez, you might
7 not have any idea what a garage is because garages
8 really don't exist on the Navajo reservation.  A few
9 years ago, there was a question -- several years ago

10 on a CSAP that had to do with the Number 16 bus goes
11 downtown, charges $1.25.  I'm sorry, but not only do
12 the Native American students and the students from the
13 reservation not understand that question, but it's
14 also biased I believe to kids that are in rural
15 Colorado.
16         Q.   Is that vocabulary issue something that
17 you consistently see in the classroom?
18         A.   It really is, and it's a little bit
19 different than an ELL issue, I believe.  The
20 vocabulary issue is, you know -- again, goes a lot
21 back to culture, and I think that, you know, one of
22 the things we try to do is really build academic
23 vocabulary in particular.
24         Q.   And how does that vocabulary issue and
25 sort of the modalities -- the learning modalities you
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1 were talking about, how does that play out in the
2 classroom when you have Native American students and
3 non-Native American students?
4         A.   So really, it's about differentiation
5 and striking a chord with individual students and
6 trying to find out the best ways that they learn,
7 so . . .
8         Q.   Do you find that student engagement is a
9 problem?

10         A.   I think, you know, if you talk to any
11 educator, they'll say at some point or another student
12 engagement is a problem, and I in particular really
13 wanted to find out why Native American students
14 weren't engaged at some of the same levels as some of
15 the other students.  So some examples of things that I
16 did to try to increase that engagement, last year, I
17 took my entire class to the Crow Canyon Archeological
18 Center just outside of Cortez.
19         Q.   What is the Crow Canyon Archeological
20 Center?
21         A.   It's a center really that explores
22 cultural and historical aspects of, fortunately, our
23 area.  In fourth grade, we teach Colorado history.  I
24 thought it would be a really good opportunity for my
25 Native American students in particular to really gain
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1 an appreciation of their cultural and historical
2 background.
3         Q.   Did you see this happen?
4         A.   I did.  It was really neat.  There was a
5 Navajo girl that was on the trip, and we were in a
6 kiva type of a setting.  And one of the implements was
7 a feather tool that is meant to be ceremonial, and it
8 was hanging up.  And she turned to me and said,
9 "Mr. Keefauver, that is so cool.  I've seen one of

10 those before on the reservation."  And she was
11 immediately engaged.  It was really something that was
12 fantastic.
13         Q.   And did that engagement level stay after
14 she returned to the classroom?
15         A.   It did.  There are a few things.  For
16 me, that was really a learning lesson.  And I have
17 this really cool poster in my classroom, and it's
18 called "Math of the Denai," and it shows a Navajo
19 woman weaving a rug.  We had just started a unit on
20 geometry, and I said to my group of Navajo girls, who
21 all happen to be very traditional this past year, I
22 said, "You know, Navajo girls are just so incredible
23 at math.  Just look at the things they can do,
24 geometry, and those sorts of things."  And what that
25 led into was those girls bringing rugs that they had
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1 worked on with their grandmothers and bringing in
2 cultural artifacts, clothes from dances and things
3 like that, and wanting to share those things.  So the
4 engagement level was through the roof.  So, you know,
5 I guess it was a learning lesson for me as well.
6         Q.   And does the school district provide you
7 with funds to increase the -- to do these kinds of
8 activities?
9         A.   You know, I wish I could say yes.  I --

10 no.  No, they don't.
11         Q.   How did you fund the trip to Crow
12 Canyon?
13         A.   I paid for it myself.  It was --
14 unfortunately, it's kind of an expensive thing, but I
15 started a business on the side literally to use some
16 of that money to enrich things in my classroom.  So I
17 work all summer long, and I sell herbs at the farmers'
18 market and a couple different places, and I'll take a
19 chunk of that to take my kids on field trips.
20         Q.   What other ways do you try to
21 differentiate instruction in the classroom?
22         A.   You know, it really is, like I said
23 before, an individualized type of situation, and we've
24 had instruction in differentiated instruction this
25 past year in ways we can individualize things.
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1         Q.   What type of materials do you need in
2 order to accomplish that?
3         A.   You know, that's really the hard thing.
4 I realized I didn't have the materials in my classroom
5 and the things that I needed.  I was looking in
6 particular at mathematics, and I really wanted to
7 target fourth-grade multiplication, division, some of
8 the hard skills.  And then I didn't have those.  We
9 don't have a budget.

10              So I went on a website called
11 donorschoose.org, and I put up a proposal for those
12 supplies that I thought would be good for enrichment
13 and initiation.  So those were funded.  So I was able
14 to buy the materials through that website for my
15 classroom.
16         Q.   Have you had to make materials?
17         A.   Yes, absolutely.  That was the most
18 frustrating thing about the differentiation workshop,
19 because they showed us all these really great things
20 and they exist and they're out there, and you can buy
21 them.  And then, you know, at home at night cutting
22 index cards and making games.
23         Q.   What kind of time did that take?
24         A.   You know, it was late.  It was late.
25         Q.   Let's talk some about the challenges
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1 that you face as a teacher.  Do you feel like you have
2 enough basic supplies in the classroom?
3         A.   We -- our budgets have been slashed to
4 zero.  We have no classroom budget.  This last year,
5 it was interesting, and as I've been here hearing
6 people speak, you know, there was some grant money
7 that this past year that they said, "Oh, well, maybe
8 this will work."  The time line for the grant was up,
9 and they got permission for us to use that.  They

10 said, "You have 48 hours, get everything you think you
11 might need."
12              So, of course, I'm sitting there making
13 my list, and it's paper, pencils, erasers, rubber
14 bands, all of the really basic supplies.  So we had to
15 go home and take the catalogs home or go on line and
16 fill them out.
17         Q.   And this grant money was for this coming
18 year?
19         A.   It's for this year, yeah.
20         Q.   What did you do last year?
21         A.   Last year was the first year -- it was
22 really an extraordinary move.  I was really shocked,
23 but on the school supply list for the kids, we put
24 copy paper for the copy machine.  We asked the parents
25 to buy that at Wal-Mart and send it with the regular
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1 supplies and --
2         Q.   How many students were able to bring in
3 a ream of copy paper?
4         A.   I had about five out of 22 that were
5 able to afford the extra supply.  So one of the things
6 I do at the end of every school year in May is I'll
7 say, "Don't throw away that half-used pencil or don't
8 throw away that marker," or whatever because they'll
9 clean out their desks and --

10         Q.   Are pencils and crayons and markers and
11 erasers and those kind of things part of that
12 classroom budget that you don't have?
13         A.   Right.  So I typically -- I buy those
14 things out of my own pocket because I don't think the
15 educational experience should be upheld because
16 someone doesn't have a pencil.  That's just
17 ridiculous, to say, "Okay.  Well, no school today, not
18 enough students have pencils."  So I'll buy those.
19 The kicker is I have to buy the expensive ones because
20 the cheap ones ruin the pencil sharpener, and I don't
21 have money to buy a new pencil sharpener.
22         Q.   So is the money for this coming out of
23 your own pocket?
24         A.   Yes, absolutely.
25         Q.   And how does that affect your life on a
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1 daily basis?
2         A.   It's definitely -- it's one of the
3 things that I think about a lot, and it's always in
4 the back of my mind.  I always think about do we have
5 the things that we need to get the job done for the
6 day, and it's really frustrating for me when the
7 things that we don't have are things that you would
8 assume were basic supplies for a school.
9         Q.   Have you taken on other jobs?  You

10 mentioned having a job on the side or a business on
11 the side.  Have you taken on other jobs to supplement
12 your income?
13         A.   Yes, I have worked nearly every day this
14 summer at a garden center, and I water plants for a
15 couple hours every day for --
16         Q.   What else do you do?
17         A.   I have the herb business on the side
18 and, you know, just odd jobs and stuff here and there.
19 I just kind of piece it together.
20         Q.   Are you also on the city council?
21         A.   Yes, I'm the major part time in Cortez.
22 I'm on the city council.  That does pay a little, but
23 it's a lot of work.
24         Q.   Your salary as a teacher, do you feel
25 that that's sufficient for you to make ends meet or do
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1 you have to supplement it?
2         A.   You know, I think I used to be able to
3 make it, and I used to think to myself, "Yeah,
4 absolutely, I can do it.  I can eat beans twice a week
5 kind of thing and I can figure it out."  However, the
6 last four years, we haven't had a raise.  This will be
7 the fourth year without a raise.  For this coming
8 year, they asked us to take two furlough days, which
9 sounds like a lot of fun, but it's $540 out of my

10 pocket, out of the bottom line.  So that's --
11         Q.   Is that also less time in the classroom?
12         A.   It would be less time.
13         Q.   Does that require you to essentially get
14 through the curriculum with the students that you have
15 in fewer days?
16         A.   Yeah -- yes.
17         Q.   Last but not least, have you considered
18 leaving the teaching profession at all?
19         A.   You know, when I entered teaching 15
20 years ago, I really -- I did it as a calling.  Like I
21 thought, you know what, like I'm great with kids, I
22 can do it, this is what I want to do, this is where my
23 heart is, I love working with kids and -- sorry.  I
24 never, ever would have thought I'd be put into a
25 position where I would have to consider after 15 years
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1 of giving up because I can't make ends meet on a
2 monthly basis, and I can't do things like take extra
3 jobs because that takes away from my ability to be an
4 effective classroom teacher.  It's exhausting to work
5 three additional jobs so I can stay teaching.
6              Like I said, I never really thought I'd
7 be in this position, but I really -- I am.  So I don't
8 know what to -- how to work.
9         Q.   One last question, why is it that you

10 agreed to testify in this case?
11         A.   You know, this probably sounds really
12 rote and crazy, but I'm here for my kids.  My kids
13 deserve the same opportunities as any kids in the
14 State of Colorado, any kids in the country.  They're
15 just as capable as any students in terms of learning,
16 and I feel like it's, you know, frankly, unfair that
17 they have to do without some of the things that, you
18 know, I had as a student growing up and things that
19 even we had five, six, seven years ago.
20              MS. WEST:  No more questions.
21              THE COURT:  Thank you.  Direct
22 examination?
23              MR. HINOJOSA:  No, Your Honor.
24              THE COURT:  Cross-examination?
25              MS. WESTON:  No, Your Honor.
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1              THE COURT:  Thank you, sir.  You may
2 step down.  Thank you.
3              Next witness?
4              MS. WEST:  Yes.  We would like to call
5 Justine Bayles.
6              THE COURT:  Thank you.  If you'd come
7 forward, ma'am, to the witness stand.
8                    JUSTINE BAYLES
9 was called as a witness, and having been sworn or

10 affirmed, was examined and testified as follows:
11              THE COURT:  Thank you.  Please be
12 seated.  And you can adjust that mic so it's
13 comfortable for you.  Then if you would spell your
14 full name.  Why don't you spell both your first name
15 and last name for us?
16              THE WITNESS:  My full name is Justine
17 Bayles, and my first name is spelled J-u-s-t-i-n-e,
18 and my last name, B-a-y-l-e-s.
19              THE COURT:  Thank you.
20                  DIRECT EXAMINATION
21 BY MS. WEST:
22         Q.   Justine, where do you reside?
23         A.   I live in Cortez.
24         Q.   How long have you lived in Cortez?
25         A.   I have been a resident of Cortez for
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1 three years now.
2         Q.   How long have you lived in Montezuma
3 County?
4         A.   I've lived in Montezuma County for the
5 last 19 years.
6         Q.   Where did you grew up?
7         A.   I grew up in northern New Mexico.  I was
8 born and raised in Shiprock, New Mexico, which is the
9 reservation just south of Cortez.

10         Q.   So did you grow up on a reservation?
11         A.   I did.
12         Q.   What is your background then, what
13 tribe?
14         A.   I am Navajo.
15         Q.   What is it that you do for a living?
16         A.   I'm an eighth-grade science teacher at
17 the Cortez Middle School.
18         Q.   Why did you become a teacher?
19         A.   It was kind of a selfish move because I
20 have -- once I became a mother, I decided that I
21 wanted to teach and coach in the same district.  It
22 was my aspiration to teach and coach in the same
23 district that my children attended.
24         Q.   And how many years have you been
25 teaching?
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1         A.   This will be my fourth year.
2         Q.   And have all of those years been in
3 Cortez?
4         A.   They have.
5         Q.   What did you do before you became a
6 teacher?
7         A.   I was a stay-at-home mom.  So I was very
8 fortunate to be able to stay home with my children.
9         Q.   How many children do you have?

10         A.   I have four children.  Sydney is 17.
11 She's going to be a senior this year.  I have two
12 13-year-olds who are going to be in eighth grade and
13 in my eighth-grade class, so I'm looking forward to
14 this.  And my youngest daughter is 6, and she will
15 entering the second grade.
16         Q.   Where all do they attend school?
17         A.   They all attend Cortez School.
18         Q.   Have you taught anything other than
19 eighth-grade science?
20         A.   I have.  The first two years I was hired
21 on in Cortez, I had the position of family consumer
22 science teacher, and when a science position opened, I
23 jumped on it just for the realization that I knew that
24 elective classes, you know, are the first things to be
25 eliminated in budget cuts.  So as much as I loved the
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1 position, I made the choice to move over to science.
2         Q.   What else do you do in the school
3 district?
4         A.   I also -- I coach middle school
5 basketball -- girls' basketball, so I'm the head coach
6 there, and I am the head coach at the high school for
7 the girls' basketball program there.  I'm also the
8 team leader for our pod, for our group of teachers in
9 eighth grade.

10         Q.   Yeah.  Can you explain to the Court what
11 a pod is?
12         A.   In our middle school, we have a pod
13 system, where there are four core teachers who work
14 together, and we have about 100 students in our pod;
15 and so we are able to collaborate and communicate and,
16 you know, have data-driven instruction.
17         Q.   Does that help you try to meet the
18 individualized needs of the students?
19         A.   Definitely.
20         Q.   Are your students -- are you familiar
21 with the achievement levels at Cortez Middle School?
22         A.   I am.  According -- just based on the
23 standards set by the state, we fall short of
24 proficiency level for most of our students.
25         Q.   What resources do you think you would
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1 need to help improve the performance of your students?
2         A.   There are several levels.  I think a lot
3 of it is staffing.  Some of it could be books,
4 supplies, you know.  At the science -- being a science
5 teacher, we lack the resources really to be an
6 effective science teacher.
7         Q.   Let's talk about each of those in step.
8         A.   Okay.
9         Q.   You talk about needing some additional

10 staff.  What does the population of your students look
11 like in your classroom?
12         A.   It's predominantly white.  About a third
13 of our students also are Native American.  And so --
14         Q.   Do you have special needs students in
15 your classroom?
16         A.   Yes, yes.  It's an all-inclusive
17 classroom.
18         Q.   And do you have English language learner
19 students in your classroom?
20         A.   I do.
21         Q.   Do you have advanced students or
22 proficient students in your classroom?
23         A.   Yes, yes, and they are usually sometimes
24 all in the same class.
25         Q.   What would that be like?  What's
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1 teaching like when you have such a wide range?
2         A.   Well, I'll give you an example.  One of
3 my largest classes is I have 26 students in that
4 class, and I have to do four levels of differentiation
5 in my curriculum to be able to instruct that class.  I
6 have just a handful of students who are at grade level
7 and they're fine.  I have another group of students
8 who just work well in a group setting.  They need a
9 little more guidance, a little more direction.  And

10 then I have another group of students who actually
11 need somebody to sit with them to guide them, to
12 model, sometimes to read and scribe for them.  And
13 then I also have one student who has trouble
14 controlling his bowels, and he poops his pants.  And
15 so --
16         Q.   Does that actually happen in your
17 classroom?
18         A.   Yes, it does.  It does.
19         Q.   Were you able to send him to the nurse
20 or somewhere to change his clothes?
21         A.   Well, yeah, you would think that he
22 would be excused from class and allowed, you know, to
23 go ahead and take care of himself, but actually,
24 there's no nurse to send him to because that position
25 has been cut to half time.  So sometimes it becomes a
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1 challenge to try to meet the needs of four different
2 levels of students.
3         Q.   Sorry.  Did you have any help in the
4 classroom, any support staff?
5         A.   Yes.  I did have one paraprofessional
6 who comes in, and she works with the small group that
7 just needs a little instruction.  And so when she
8 takes that group away and she's able to work with --
9 because they're the largest group, she works with

10 them.  Then it is my -- I feel it's my obligation to
11 try to work with the kids at grade level and then the
12 kids who need individual instruction and also my one
13 student who actually needs someone to read and scribe
14 for him.  I fall short as a teacher.
15         Q.   Do you feel like you're able to meet the
16 individualized needs of any of those students?
17         A.   No, I'm not.
18         Q.   Do you think any of them are able to
19 grow a year's worth of growth in that time frame?
20         A.   I hope that my at-grade-level students
21 are able to.  It's a hard admission to make.
22         Q.   Do you feel like they'll be able to be
23 prepared for the next level?
24         A.   I -- no.
25         Q.   Do you lack supplies in the classroom?
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1         A.   I do.  I do.  I think -- I'm very, very
2 passionate about science.  Growing up, I enjoyed
3 learning about science.  I love it.  It is my -- it's
4 my ultimate passion, and I believe that science is an
5 experiential learning.  You learn through doing.
6              And unfortunately, in my classroom, I
7 lack the supplies to be able to give my students
8 adequate resources to be able to do very many
9 laboratory experiences.

10              And especially with my Native American
11 population, a lot of times that kinesthetic, hands-on
12 stuff really hit home and able to understand it, but
13 they're not.
14         Q.   What kind of things would you do if you
15 had more supplies, if you can give us an example?
16         A.   I think there would be an increased
17 number of lab experiences.  I would be able to just
18 purchase supplies that we would consume.  So . . .
19         Q.   And is that important in learning
20 science?
21         A.   It is.  It is very important.  I believe
22 that science is based on a scientific method.  And you
23 can apply the scientific method to any aspect of your
24 life.  "Oh, that doesn't work" or "Oh, I'm not going
25 to do that again," you know.  So for them to
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1 understand and be able to question their world around
2 them is so important, and, you know, we have to -- I
3 have to get creative.
4         Q.   What are the textbooks and other
5 instructional materials like at Cortez?
6         A.   The textbooks in my classroom are
7 lacking, and it seems like a generational thing for my
8 students because they are so connected to the world
9 around them, and everything is so quick and so fast.

10 And as soon as they see that textbook which is very
11 dated and they open it up and they see the girl with
12 the popped collar and the big bangs, they're
13 immediately turned off to the information that is
14 relative to them in the book because they're just not
15 used to that anymore.  I mean the information is still
16 good information, but when you open the book, they
17 just -- they lose their engagement.  They have no
18 interest.
19         Q.   So does it make it harder to teach them
20 and help them learn the curriculum?
21         A.   It does, it does, and sometimes I think
22 that I wish that I'm able -- I try to supplement.  I
23 try to supplement with, you know, streaming media from
24 the Internet or documentaries that I can stream from
25 on line.  I try to bring other things into it and not
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1 just text -- I try -- I use the textbook, but it's not
2 an effective tool.
3         Q.   Are there any other subjects -- are you
4 familiar with any of the books in other subjects?
5         A.   Yes, actually, I am.  I have a friend
6 who teaches social studies at the seventh-grade level,
7 and on the last few days of school this last school
8 year, he was -- he had a pink eraser, and he was
9 erasing the profanity from the inside of the book.

10 When you look at the outside of the book, you know,
11 the binding's ripped and some of them are a little
12 cattywampus, you know, they don't close right.  So I
13 offered.  I said, "Give me an eraser.  Let's just get
14 through this."  I proceeded to visit, and we erased
15 profanity from the book.
16              And all of a sudden, the book flopped
17 open to this page.  There was a picture of the Twin
18 Towers, and someone had drawn an airplane into the
19 towers.  And he said, "Some of my students have taken
20 the liberty of updating my book.  You don't need to
21 erase that one," because someone had drawn an airplane
22 into the Twin Towers into his social studies book.  So
23 and I kind of -- it was just a little comic relief,
24 but we erased the profanity but left the airplane into
25 the Twin Towers.
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1         Q.   And why is it that you guys don't have
2 updated books?
3         A.   Just the lack of resources and money
4 within our district to be able to, you know, update
5 textbooks.
6         Q.   Do students have to share books?
7         A.   We do, we do.  In our science -- in our
8 science department, we have a limited number of books,
9 and so since the Colorado standards have changed, we

10 kind of teach all of the subjects, you know, physical
11 science, earth science, life science.  And so there's
12 a rotation, and we have to coordinate between sixth,
13 seventh, and eighth grade to share those books.  So
14 we're not teaching the same area of science at the
15 same time because once somebody is done, the book has
16 to move to the next person.
17              So for myself and the other eighth-grade
18 science teacher, we have to coordinate and stagger our
19 lessons so that one day I can have the books and then
20 the next day he can have the books.  So some days,
21 we're rushing books back and forth.  So, yeah, we --
22 textbooks are an issue in our science department.
23         Q.   What does that do to your ability to get
24 through a year's worth of curriculum for students?
25         A.   It slows us down.  It slows us down
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1 because I am not able to send homework home.  There's
2 no homework assignments because I don't have enough
3 textbooks that every student can have a book.  And if
4 one book is lost, that means in the classroom someone
5 is short a book the next day.  So homework is just not
6 something we do.
7         Q.   Let's talk a little bit about the
8 technology that's available.  You talked a little bit
9 about the lab materials.  What kind of document

10 viewers or teaching aids do you have in the classroom?
11         A.   I'm very, very fortunate in my
12 classroom, I think.  I count myself lucky because I
13 have this nice laptop, a brand-new laptop.  I also
14 have a document camera and a projector for the
15 document camera and laptop.  I was very lucky I
16 received the funds for that from CSU.
17              Last year, I participated in a program
18 offered by CSU for teachers to go up there for a
19 research experience.  And I had to move my family up
20 there for six weeks to be able to participate, but
21 they provided $3,000 for classroom supplies.  So with
22 the money that I earned, I was able to kind of update
23 some things in my classroom.
24         Q.   Do other teachers have a doc viewer or a
25 laptop in their classroom?
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1         A.   No, no.
2         Q.   What types of laptops or computers are
3 available for the students?
4         A.   Well, at our middle school, there are
5 two school computer labs that are shared among the 600
6 students.  So a lot of times, scheduling is -- you
7 have to schedule way in advance when you need access
8 to the computer labs.  So a lot of times, you know,
9 you can almost just count on not getting the computer

10 labs.  But in our science department, we're very
11 fortunate we were able to buy -- to purchase last year
12 a portable cart that had about 24 netbooks in it, and
13 that is shared among the three different grades and
14 six science teachers.  So if we coordinate, then we
15 have access to those books.
16         Q.   And how many students are at Cortez?
17         A.   There are about 600.
18         Q.   And two computer labs?
19         A.   Uh-huh.
20         Q.   Which are --
21         A.   That makes it really difficult because
22 the Colorado science standards have just recently been
23 modified, and over about 50 percent of the standards
24 are, you know, technology-based.  They want research,
25 and, you know, they want simulations -- computer
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1 simulations and models.  They want the students to be
2 able to explore, but I'm not able to meet those
3 standards for the lack of technology.
4         Q.   Do you have any concerns about whether
5 students in your classroom are able to go out and be
6 prepared for college?
7         A.   I am.  I am.  It makes me very concerned
8 just for the fact that -- could you imagine having to
9 write a paragraph and not use a word processor right

10 now?  I mean how difficult would it be for anyone in
11 this room to be able to, you know, prepare any kind of
12 written work like an essay without the use of a word
13 processor, but yet I'm asking my children to spell-
14 check and edit and do all of these functions with
15 paper and pencil when even as an adult it's difficult
16 to go back to that.  So I feel like my students are
17 short-changed.
18         Q.   Do any of your students have home
19 computers?
20         A.   Many of them don't, and since we live in
21 a rural area, Internet access is very, very limited.
22         Q.   Do you think your students are able to
23 obtain the technological savvy that they would need to
24 enter the work force?
25         A.   I would say a majority of them will not
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1 be college-ready to implement the technology that they
2 need to be successful.
3         Q.   Let's talk for a minute about the
4 extracurricular activities.  You mentioned that you
5 were head basketball coach.  What type of
6 extracurricular activities are available at Cortez
7 schools?
8         A.   We have the basic volleyball,
9 basketball, football, and track, but recently we've

10 had to cut several of the extracurricular activities
11 in addition to the number of games and the number of
12 teams that are available.  So that really limits the
13 opportunities for a lot of our students to be able to
14 participate.
15              I firmly believe that there are some
16 students who stay in school because they want to
17 participate in a sport, they stay eligible.  As a
18 coach and as a mentor, I monitor my girls and say,
19 "You're not cutting it.  You can't come on the court
20 until this grade comes up."
21              And they toe the line, and that's the
22 reason they stay in school, is to be able to
23 participate.  With the budget cuts, a lot of it is
24 falling on the shoulders of the parents, and so our
25 activity and participation fees are going up.  Myself
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1 as a parent, I'm starting to have to decide what
2 sports my children participate in now because I have
3 three children who are actively -- who are very
4 active.  So now I'm having to say I can't afford to
5 pay those activity fees anymore.
6              So I can't even imagine -- and, you
7 know, I know that is a hindrance for some of our
8 students, to be able to pay those fees.
9         Q.   What is transportation for

10 extracurricular activities like?
11         A.   The school district provides
12 transportation to and from the competitive meets and
13 the games that we have to do, but it is the parents'
14 and families' responsibility to get students to and
15 from practices in addition to any food.  You know, we
16 get them there, but food and anything else they might
17 need on a trip falls on the responsibility of the
18 parent.
19         Q.   And in your experience, you know, are
20 parents able to pick up their kids from practice or --
21 what kind of hours do they work?
22         A.   It makes it difficult because of the
23 area that we live in.  A lot of times, that will -- it
24 makes it hard for parents to have to coordinate that.
25         Q.   Do you think there are students that
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1 would participate if they had a way to get home after
2 practice?
3         A.   Oh, definitely, definitely.  That would
4 probably increase our numbers substantially.
5         Q.   Are you familiar with the graduation
6 rate?
7         A.   The graduation rate at the middle
8 school --
9         Q.   At the high school.

10         A.   -- or at the high school, I believe it
11 was -- I can't remember.
12         Q.   I'm going to hand you what has been
13 marked as Exhibit 10107, and I'm going to put it up
14 here on the doc viewer.
15              MS. WEST:  I'm sorry.  It's not a
16 Bates-stamped -- an exhibit-stamped copy, but it is a
17 stipulated exhibit, and it's already into evidence.
18              THE COURT:  All right.  Thank you.
19         Q.   (BY MS. WEST)  Looking down at the
20 bottom under postsecondary/work force readiness, do
21 you see that?
22         A.   I do.  I do.  I see the graduation rate
23 as well at 58.8 percent.
24         Q.   Yes.  And does that meet state
25 standards?



Lobato v. The State of Colorado TRIAL DAY 8 8/10/2011

depo@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490
CONTAINS NO CONFIDENTIAL MATERIAL

62 (Pages 2336 to 2339)

2336

1         A.   No, it does not.  It does not meet state
2 standards, and it's really kind of disappointing when
3 you see a rate like that because in our school
4 district, it seems like once a student falls behind,
5 then this is what we see.  And that's kind of the
6 trend that we see because once they fall behind, they
7 never have the opportunity or they get frustrated and
8 they end up dropping out.  So I can say that student
9 achievement, you know, is a major factor in that it

10 becomes a frustration level.
11         Q.   Do you think that the funding cuts for
12 extracurricular activities might be contributing to
13 that?
14         A.   I would think so, yes, yes, because not
15 only extracurricular activities -- and I don't want to
16 be sports-minded, but a lot of the academic activities
17 as well have been cut.  We've also cut Knowledge Bowl.
18 We don't have Destination Imagination.  Any kind of
19 those academic extracurricular activities have also
20 been cut from the budget, and that's just leaving out
21 an entire other population of students.
22              MS. WEST:  Your Honor, would you like to
23 see a full copy of this?
24              THE COURT:  Thank you.
25              (Document tendered.)
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1         Q.   (BY MS. WEST)  Miss Bayles, I just have
2 a few concluding questions for you.  Given all you've
3 been talking about and the circumstances under which
4 you teach, do you feel you're able to be an effective
5 teacher?
6         A.   No, I am not.  I have -- I don't meet
7 the requirements.  My students don't meet the
8 requirements set by the state to be considered
9 proficient in science.  So . . .

10         Q.   Is that difficult for you?
11         A.   It is.  It is very difficult.  I think
12 that teaching is my passion, and it's something that I
13 do enjoy.  And I chose to be a teacher because I
14 wanted to be a part of my children's education and --
15         Q.   Why do you continue to do what you do
16 when you face the challenges you do?
17         A.   Well, there was -- I question myself
18 because I have four children, and a lot of times it's
19 hard to stay in a profession that we're taking pay
20 cuts, but there was a pivotal moment in my career a
21 couple of years ago when I was family consumer science
22 teacher that I gave an assignment to my students after
23 a unit on choices and decision-making, and I just gave
24 them a quick writing assignment.
25         Q.   Would there be a document or anything
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1 that would refresh your recollection of what that
2 assignment was?
3         A.   Yes.  Actually, there's a letter -- or a
4 paragraph written by one of my students that I keep in
5 my professional portfolio that was just --
6              MS. WEST:  Your Honor, can I approach
7 the witness and give her this?
8              THE COURT:  Yes.
9              (Document tendered.)

10         A.   This was a paragraph written by one of
11 my students.  He has very -- his writing is very
12 elementary.  It's almost like kindergarten.  Probably
13 a 4-year-old could write better than this.  He
14 reverses a lot of letters.  B are a lot of D's, and he
15 spells phonetically, but he talks about how -- what
16 his family life is like at home.  He talks about
17 alcohol and how he sees people in his tribe -- all he
18 sees is drunk people everywhere and how he has to run
19 from the cops because of certain family members in his
20 family.
21         Q.   (BY MS. WEST)  What strikes you the
22 most -- obviously, this is something that has stood
23 out in your memory.  What strikes you the most about
24 that letter?
25         A.   He just wants to be a normal -- he wants
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1 to live a normal life, and he states that in this
2 letter.  He says, "All I want is a normal life."  And
3 just the last few sentences of it, he says, "I know if
4 I do the right thing, my future children will have a
5 better life than me.  I will never treat my future
6 children the way I lived.  They will not grow up like
7 me."
8              And the first time I read this,
9 I just -- I bawled.  I just cried, and it's

10 heartbreaking because education is what breaks the
11 cycle; and he does not have the skills to be able to
12 do that.  And he never returned back to school after
13 this year.  So I don't know where he is.
14              And this is just one of many.  And I
15 love my students very much, and they are all -- it
16 breaks my heart because education is what is going to
17 get these students where they want to be.
18         Q.   Is that why you agreed to testify today?
19         A.   It is.
20              MS. WEST:  No more questions, Your
21 Honor.
22              THE COURT:  Yes.
23              MR. HINOJOSA:  Just a few.
24              THE COURT:  Ma'am, I'm sorry.  There
25 might be some other questions.  Sorry.
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1                  DIRECT EXAMINATION
2 BY MR. HINOJOSA:
3         Q.   Good afternoon, Miss Bayles.  You
4 said -- you testified earlier that you have some ELL
5 students in your class?
6         A.   Yes.
7         Q.   And do you have ESL certification?
8         A.   I do not.
9         Q.   Do you have a certification in any other

10 ELL programs, such as SIOP, which is the Structured
11 Immersion Observation Protocol?
12         A.   I do not.
13         Q.   And what challenges do you face in
14 trying to meet their educational needs?
15         A.   My challenges are that I'm not able to
16 give them the time and the attention that they need.
17 Just differentiating the curriculum in my instruction
18 is very time-consuming, and so I lack the time and the
19 resources to be able to effectively instruct those
20 students.
21         Q.   And does your district have the
22 resources to provide you any additional support for
23 those specific students?
24         A.   In the last two years, there were eight
25 ESS students -- or ESS support staff, and that's been
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1 cut down to four now within the whole school.  So we
2 do not lack (sic) the support staff for that due to
3 funding.
4         Q.   ESS, is that specific towards special
5 education students or is it a broader spectrum beyond
6 special education students, to include English
7 language learners?
8         A.   Well, they overlap in my classes.  I
9 have one class that has a severely -- a child who

10 needs support all the time, and he lacks it in my
11 classroom.  And the ELL students, I have one
12 paraprofessional who helps in one class.
13         Q.   Is that paraprofessional a certified
14 teacher?
15         A.   She is not.
16              MR. HINOJOSA:  Pass the witness.
17              THE COURT:  Thank you.
18 Cross-examination?
19              MS. WESTON:  I have no questions for
20 this witness.
21              THE COURT:  Thank you.  Thank you,
22 ma'am.  You may step down.  Thank you.
23              MR. KAWANABE:  I was premature in my
24 request for additional time, Your Honor.  We have no
25 further witnesses.
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1              THE COURT:  Thank you.  So I guess we'll

2 be in recess until 8:30 tomorrow?

3              MR. KAWANABE:  Yes, please.

4              THE COURT:  Thank you.

5              WHEREUPON, the within proceedings were

6 adjourned at the approximate hour of 4:28 p.m. on the

7 10th day of August, 2011.

8               *     *     *     *     *
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