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1 MORNING SESSION, MONDAY, AUGUST 8, 2011
2           WHEREUPON, the court reconvened at 8:31 a.m., 
3 and the following proceedings were had:
4                *     *     *     *     *
5              THE COURT:  Good morning.  Please remain 
6 seated.  Calling up Case 05CV4794.  The parties are 
7 present.  Ready to proceed?  
8              MR. HALPERN:  Yes, Your Honor.  
9              MR. KAWANABE:  Jon.  Mr. Fero.  

10              THE COURT:  Thank you.  
11              MR. FERO:  Your Honor, we forgot to move 
12 for admission of a document on Friday.  We have a 
13 number, and I believe we have a stipulation from all 
14 sides for admission of Defendants' Trial Exhibit 30190.    
15              THE COURT:  Thank you.  And it's been 
16 stipulated to?  30190.  Okay.  Oh.  That was the CV?  
17              MR. FERO:  This was the copy of the 
18 textbook.  With Dr. Baker.  
19              THE COURT:  Oh.  Thank you.  That will be 
20 admitted then.  Okay.  Thank you.  
21              MR. HINOJOSA:  Your Honor, just for the 
22 record, 'cause we had reserved an objection to that 
23 particular exhibit, but we're not going to be making an 
24 objection to that exhibit.  But we've also stipulated 
25 to the admissibility of Plaintiff-Intervenor's  
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1 Exhibits 20118 and 20119.    
2              THE COURT:  And what are they?  
3              MR. HINOJOSA:  20118 are jury instructions 
4 from the file of Dr. Linda Darling-Hammond, who will 
5 later testify in this case, and 20119 is a ballot 
6 initiative also from the file of Dr. Linda 
7 Darling-Hammond.  And we'd move for admission of both 
8 of those exhibits.    
9              THE COURT:  Have they been stipulated to?  

10              MS. MARKEL:  Yes, Your Honor.  
11              MR. FERO:  Yes, Your Honor.  
12              THE COURT:  Okay.  They'll be admitted.  
13 That's 20118 and 20119.  
14              MR. HINOJOSA:  Thank you.    
15              THE COURT:  Thank you.  Yes, next -- and I 
16 don't know if the court reporter -- we talked about it 
17 last time -- may be asking witnesses to slow down a 
18 little bit when they're testifying.  Some of them have 
19 spoken very rapidly.  So we'll try -- she'll let us 
20 know.  Right?  
21              THE REPORTER:  Yes.    
22              THE COURT:  Thank you.  
23              MR. HALPERN:  All counsel agreed to hold 
24 up our end of that.    
25              THE COURT:  Thank you.  Are we ready, 
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1 Counsel?  
2              MR. HALPERN:  Yes.  Plaintiffs call Justin 
3 Silverstein.    
4              THE COURT:  If you'd come forward to the 
5 witness stand.  If you'd raise your right hand, sir.  
6                 JUSTIN RYAN SILVERSTEIN,
7 having been first duly sworn to state the whole truth, 
8 testified as follows:
9              THE COURT:  Thank you, sir.  Please be 

10 seated.  And then once you're seated, if you could 
11 state your full name and spell your last name for the 
12 record.  
13              THE WITNESS:  Justin Ryan Silverstein.  
14 S-i-l-v-e-r-s-t-e-i-n.    
15              THE COURT:  Thank you, sir.  
16              MR. HALPERN:  You can move that -- yeah.  
17              THE COURT:  And there's water there if you 
18 would like as well.  
19              THE WITNESS:  Thank you, Your Honor.  
20              MR. HALPERN:  Let's see.  For the record, 
21 I'm going to be referring to Exhibit 8302, which is 
22 Mr. Silverstein's CV; 8303, which is the report 
23 "Costing Out the Resources Needed to Meet Colorado 
24 Education Standards and Requirements;" Exhibit 10213, 
25 which is updated Appendices D and E to Exhibit 8303; 
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1 and somewhat in passing, the Augenblick, Palaich 
2 Colorado CAP4K implementation cost study, Exhibit 67; 
3 and their 2006 Colorado costing out resources study, 
4 Exhibit 61. 
5              THE COURT:  Thank you.  
6                    DIRECT EXAMINATION
7 BY MR. HALPERN:
8         Q.   Mr. Silverstein, what's your present 
9 employment?

10         A.   I work for Augenblick, Palaich and 
11 Associates.  I'm the vice president.
12         Q.   And can you give us a description of your 
13 postsecondary education?
14         A.   I attended the University of Colorado, 
15 received a bachelor's degree in state accounting.
16         Q.   And, please, a description of your 
17 post-graduation employment.  
18         A.   I actually have worked for Augenblick, 
19 Palaich and Associates since graduation.  I actually 
20 started with the firm as an intern the year before I 
21 graduated, and have been with the firm since.  I 
22 started as an associate and have moved up as a senior 
23 associate, and now vice president.
24         Q.   What kind of work does Augenblick, Palaich 
25 do?
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1         A.   APA -- Augenblick, Palaich and 
2 Associates -- 
3         Q.   No, APA is fine.  
4         A.   Thank you.  APA is an education policy 
5 consulting firm.  We have a strong emphasis on school 
6 finance consulting at the state level and for school 
7 districts.  We also consult on different evaluations 
8 and in other education policy areas.
9         Q.   Okay.  And what is APA's history in terms 

10 of conducting studies of state education finance 
11 systems?
12         A.   APA has conducted studies of finance 
13 systems since, I believe, the -- it began in 1983, both 
14 equity studies and general studies of school finance 
15 system structures, and, of course, costing-out studies.
16         Q.   My recollection is that John Augenblick 
17 actually testified in the Lujan case?  
18         A.   Could be true.  
19         Q.   Can you identify the states where APA has 
20 conducted studies of finance systems?
21         A.   We've conducted 18 -- I believe -- studies 
22 in 18 states.  I'll try to remember them all.  They 
23 include Tennessee, Colorado, Connecticut, Maryland, New 
24 Jersey, Pennsylvania, Kansas, Nebraska, Nevada, 
25 Missouri, Delaware, North Dakota, South Dakota, 
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1 Minnesota, and I'm sure -- Montana.  And we did a 
2 little work in Wyoming.  And I might be missing a 
3 couple.
4         Q.   Has APA performed studies for the State of 
5 Colorado?
6         A.   We've performed a number of studies over 
7 the history of the firm.  We're currently working with 
8 the state.  We're working with the BEST program, 
9 looking at the charter match description -- or 

10 the -- how they calculate the match for charter schools 
11 as the BEST program.  We're currently working on the 
12 second phase of CAP4K, which is the -- the CAP4K 
13 costing-out study.  We previously did the first phase 
14 of that study.  And in January, we completed a study on 
15 the -- looking at average daily membership and the 
16 impacts that would have for the state.
17         Q.   Referring to the CAP4K study, which is 
18 Exhibit 67, who was -- who employed APA to do that 
19 work?
20         A.   We're working with the department of 
21 education on a contract basis.  It was part of the 
22 legislation for CAP4K that a costing-out study be done.  
23 But we are contracted with the department of education.
24         Q.   And when you did that study on the costs 
25 for CAP4K, what methodology -- which methodologies did 
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1 you use?
2         A.   We focused on using the professional 
3 judgment methodology.  
4         Q.   Have you also previously done any studies 
5 relative to costing out the Colorado school finance 
6 system?
7         A.   Yes.  We've worked with the Colorado 
8 School Finance Project on a number of occasions 
9 starting, I believe, in 2002, and looked at -- done 

10 costing-out studies of -- both full studies and updates 
11 of those studies.  
12         Q.   Is it correct in October of 2006, you 
13 issued a report, a complete report, based on costing 
14 out Colorado public school education at that time?
15         A.   Yeah.  That is true.
16         Q.   Individually, what are your 
17 responsibilities at APA?
18         A.   Currently, I help manage the company, so 
19 as far as day-to-day operations, working on the finance 
20 side, the accounting.  I also help lead projects and do 
21 some small projects on my own.
22         Q.   When you say lead projects, are you 
23 referring to costing-out studies?
24         A.   Costing-out studies and other projects.
25         Q.   What is your experience conducting 
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1 costing-out studies?
2         A.   I have worked in, I believe, 18 states on 
3 costing-out studies.  And actually more studies than 
4 that, because we've done a number of updates in several 
5 states.  I started, when I first started working on the 
6 costing-out studies, as an associate, was working with 
7 a small team and doing a lot of the numbers work and 
8 the background work, less of the leadership.  And have 
9 progressed to helping lead the studies and taking a 

10 leadership role, and still doing a lot of the numbers 
11 and different pieces of that work.
12         Q.   During that time, have you worked for both 
13 sides, so to speak?
14         A.   Our costing-out studies generally have 
15 been done either for states, often state legislatures 
16 or state school boards, and they've also been done for 
17 advocacy groups.  So we've definitely worked for 
18 different -- different sides.  
19         Q.   Have you participated in the publication 
20 of professional papers and reports?
21         A.   A couple.  Yes.  
22              MR. HALPERN:  Your Honor, at this time we 
23 would offer Mr. Silverstein as an expert in the areas 
24 of conducting studies concerning the costs of providing 
25 public education that meet standards of educational 
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1 equality and the analysis of the results of those 
2 studies.    
3              THE COURT:  Voir dire or objection?  
4              MS. MARKEL:  No objection, Your Honor.    
5              THE COURT:  Thank you.  He'll be admitted 
6 as an expert in those areas.  Thank you.  
7              MR. HALPERN:  Your Honor, I have a copy of 
8 Mr. -- of the APA study referenced in this case, as 
9 well as the appendices, which is Exhibit 8303 and 

10 10213.  And opposing counsel has one.  May I approach 
11 and give you a copy to follow along?  
12              THE COURT:  Yes.  Thank you.  
13              MR. HALPERN:  You're welcome.  
14         Q.   (BY MR. HALPERN)  In, let's say, the most 
15 succinct terms, what is a costing-out study?
16         A.   A costing-out study is a study that 
17 identifies a objective and then undertakes some sort of 
18 analysis to determine what the cost of that -- meeting 
19 that objective is for -- for some entity such as a 
20 school district -- or a state or school district.
21         Q.   And what was your role in preparing the 
22 study, Exhibit 8303?
23         A.   I helped lead the study.  I was a lead on 
24 the study and worked on all parts of the study as we 
25 completed it from last year to this year.
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1         Q.   Was your firm APA -- was APA compensated 
2 for its work in preparing this study?
3         A.   We were.
4         Q.   And what was the amount of your 
5 compensation?
6         A.   $150,000.
7         Q.   Can you tell us essentially how that 
8 figure was arrived at?
9         A.   It was an agreement between ourselves and 

10 Children's Voices based on the work we were going to do 
11 and the availability of dollars to get that work done.
12         Q.   How does that price compare to other 
13 prices, prices that you've charged for studies in other 
14 states?
15         A.   The prices have ranged based on the number 
16 of approaches that are going to be used, how big the 
17 study is.  But an example is our study in Pennsylvania 
18 that was undertaken a couple years ago was closer to 
19 $600,000.  We've had other studies that are much higher 
20 than the $150,000.
21         Q.   In recent years, what's been the impetus 
22 for states, educators, and others to undertake 
23 costing-out studies?
24         A.   In the '90s, early '90s, standards-based 
25 reform really came to the forefront of education 
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1 reform, and what standards-based reform was doing was 
2 setting standards, performance standards, for districts 
3 and students and educators.  And then they were 
4 creating assessments and different ways to measure that 
5 performance.  And then they were actually creating 
6 accountability systems that held those schools or 
7 districts or students, even educators, accountable for 
8 their performance.  
9              And so a question started to arise, were 

10 the resources available to these entities to actually 
11 meet those goals, those standards-based reform goals.  
12         Q.   And to your knowledge, have the results of 
13 these sorts of studies been incorporated into any 
14 states' school funding systems?
15         A.   Yes.  A number of states have incorporated 
16 these results.  They include Maryland, Kansas, 
17 Pennsylvania, and New Jersey.
18         Q.   Moving to the costing-out study itself, 
19 what are the three key components of a costing-out 
20 study?
21         A.   The first component is to actually 
22 identify the objectives that are being costed out, so 
23 what is it that the entities have to be meeting.  
24 Second, you need to identify what costs are going to be 
25 measured.  So are you looking at the full cost of 
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1 meeting the objectives, or are you simply looking at 
2 the compliance or implementation costs.  And then 
3 third, you need to decide on the approach or approaches 
4 that need to be -- or that will be used during that 
5 study.
6         Q.   And what -- when you speak of the 
7 approaches, what are your options?
8         A.   So there are four generally accepted 
9 approaches that have been developed over the past 

10 decade or decade and a half around costing-out studies 
11 for school finance, and they include the successful 
12 schools approach, the professional judgment approach, 
13 the evidence-based approach, and the statistical 
14 approach.
15         Q.   In relation to the study you performed in 
16 Colorado that's Exhibit 8303 and the three elements, 
17 what objectives were adopted?
18         A.   So the objectives for this study in 
19 Colorado were actually all of the standards and 
20 requirements put in place for districts and schools and 
21 educators by Colorado and the federal government.  So 
22 it's everything that districts have to do as part of 
23 what the state has set forth and the federal government 
24 has set forth.
25         Q.   In a nutshell, can we call that the 
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1 Colorado standards-based education system?
2         A.   I think that would be -- yes.
3         Q.   That would include, for example, CAP4K and 
4 the Education Accountability Act and so on?
5         A.   Includes CAP4K, Senate Bill 191, all the 
6 accreditation standards that have come about, including 
7 all the performance objectives underneath that.  
8         Q.   And what cost -- what costs did you 
9 determine to -- what level of costs were -- was part of 

10 the study?
11         A.   So we were looking at the full 
12 implementation costs, the full ongoing costs for 
13 districts and schools and educators to actually meet 
14 the standards set forth.  So that included having the 
15 ability to get students up to the performance levels 
16 that are expected to fully implement CAP4K.  
17              So it's really the full, ongoing costs, 
18 not just the compliance costs of getting things going, 
19 but fully implementing it and having the opportunity to 
20 succeed under the accreditation system and those sorts 
21 of things.  
22         Q.   Were there any normal district costs that 
23 you eliminated from consideration?
24         A.   We did not look at transportation, food 
25 service, capital, or adult education, community 
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1 education, any of the -- in our study.
2         Q.   Can you explain why you excluded those?
3         A.   Transportation is one topic that often 
4 comes up, and transportation doesn't lend itself very 
5 well to the approaches that are available for this type 
6 of study, because a district's size doesn't necessarily 
7 lend itself to what -- its transportation costs.  
8 There's other characteristics that talk about that.  So 
9 we didn't study that.

10         Q.   When you use the term "district size," are 
11 you -- what are you referring to?
12         A.   Excuse me.  District size.  So the -- in 
13 transportation, the number of students isn't 
14 necessarily the driver as much as the size -- the 
15 little -- geographic size of the district.  For food 
16 service, we consider that to be ongoing costs, and the 
17 other two we don't consider costs for -- you know, 
18 ongoing towards the student objectives.
19         Q.   And which approaches did you use to cost 
20 out the objectives that you've described?
21         A.   We fully implemented both the professional 
22 judgment approach and the successful school districts 
23 approach, and then we included the evidence-based 
24 approach, and we integrated that into our professional 
25 judgment approach.
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1         Q.   Can you, before we launch into the -- into 
2 this, can you give a thumbnail description of the 
3 successful -- of these three approaches?
4         A.   Yeah.  The successful schools approach 
5 focuses on identifying successful districts or schools 
6 in a state and looking at their current expenditures, 
7 basic expenditures, in order to understand what it 
8 takes to meet the goals of the state.  
9              The professional judgment approach 

10 actually relies on professional educators to talk about 
11 the resources that are needed in order to meet those 
12 objectives.  
13              And the evidence-based approach relies on 
14 looking at the research around what types of 
15 educational resources have been successful in improving 
16 performance, and then looking at what ratios and 
17 different levels those are being shown to be -- being 
18 successful at and incorporating those into the costing 
19 out.  
20         Q.   And you referenced the fourth approach, 
21 the statistical approach.  What's that one, and why did 
22 you choose not to use it?
23         A.   The statistical approach is a data-driven 
24 approach that uses often school-level data to 
25 understand the effects of expenditures on performance.  
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1 It's not an area that we're experts in.  We have used 
2 it before, but we've contracted with others to help do, 
3 undertake that approach.  And within this study, we 
4 decided not to use it.
5         Q.   Did you have a substantive reason other 
6 than the fact that you're not experts in it?
7         A.   Again, we have used it in a number of 
8 occasions, and we haven't -- it is not part of our 
9 process, generally.  And so -- we just have not used it 

10 historically.
11         Q.   Okay.  Okay.  Let's turn, then, to how you 
12 utilized the successful school district approach in 
13 your study.  And I'll put up this little demonstrative.  
14 So could you please explain.  
15         A.   Yeah.  So this slide talks about the 
16 general approach for the successful school districts 
17 and how this works.  And so the successful school 
18 districts approach, it only examines basic spending.  
19              And I think before we get into these, we 
20 have to step back and talk about what are the different 
21 levels of expenditures you might need to talk about in 
22 order to understand the slide, if that's -- 
23         Q.   Yes, please.  
24         A.   Okay.  So when you're undertaking a 
25 costing-out study, you're generally looking to identify 
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1 a handful of numbers, and those numbers start with a 
2 base per-pupil spending amount, a base cost amount.  So 
3 that is the dollars per pupil that would be needed for 
4 a student with no special needs in a district with no 
5 special circumstances.  You then also need to look at 
6 what are the additional resources needed for special 
7 needs students or for special district circumstances, 
8 and those include for students, special education 
9 students, or at-risk students, gifted students, or 

10 English language learners.  And for districts, it's 
11 often district size, is that characteristic.  
12              Well, with successful school districts, 
13 the only level of -- the only type of expenditure -- 
14 or, sorry, cost you can look at is the base cost 
15 amount, the basic spending.  It really only lends 
16 itself to looking at that amount for a student with no 
17 special needs in a district with no special 
18 circumstances.  So you are focusing on identifying a 
19 group of successful school districts and then looking 
20 at how much they spend at that basic level.  
21              Again, you can't identify the adjustments 
22 here.  And one of the advantages of the successful 
23 school districts approach is that it has a -- you can 
24 use some efficiency screens as part of the process.
25         Q.   Could you briefly explain why the 
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1 successful school district approach is not conducive to 
2 identifying adjustments for special circumstances?
3         A.   A couple reasons.  First, historically, 
4 the expenditure data that you would need to actually 
5 examine the per-pupil expenditures for those special 
6 needs types of students, including special ed or 
7 at-risk or ELL, has not been available.  Especially 
8 around ELL or at risk, it hasn't been collected.  
9 Students are served in a way which is a little harder 

10 to collect that specific type of data.  
11              Second, you would have to be able to 
12 identify districts who were succeeding at a certain 
13 level with those students, which hasn't necessarily 
14 been -- been accomplished.  
15         Q.   In Colorado, how did you collect or 
16 identify the, quote, successful school districts for 
17 your study?
18         A.   We -- in Colorado, in the fall of 2010, as 
19 we were undertaking the study, the state released the 
20 accreditation status of every district in the state.  
21 And they identified 13 of the 178 or 179 school 
22 districts as being accredited with distinction, so 
23 being the highest level of accreditation.  And we chose 
24 to use those 13 districts as the identified pool of 
25 successful districts for the state.
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1         Q.   And are these -- these are the districts 
2 that are identified on page 5 of your report?
3         A.   Yes.
4         Q.   And what is the -- what was the source of 
5 your expenditures information concerning these 13 
6 successful school district -- school districts that you 
7 selected?
8         A.   We used the department -- the Colorado 
9 Department of Education's data straight from their 

10 website, and we used the 2008-'09 fiscal year, school 
11 year, for that data, because that was the most recent 
12 expenditure data available.
13         Q.   So it's the data that's available -- 
14 collected and available through CDE?
15         A.   Yes.
16         Q.   And as I understand it, you divide --  
17 well, what areas did you divide those expenditures 
18 into?
19         A.   We examined the expenditures in three 
20 categories.  We use instruction, administration, and 
21 plant maintenance and operations.  And we do that, 
22 actually, to apply some efficiency screens to those 
23 three cost areas.
24         Q.   Are you able to effectively separate those 
25 expenditures in those three areas?
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1         A.   Yes.  For Colorado, the department 
2 actually reports the plant maintenance and operation 
3 costs separately.  It also reports school 
4 administration and district administration columns of 
5 expenditures, and then we put all other expenditures 
6 into instruction.
7         Q.   You talked a little fast just then.  
8         A.   Sorry.
9         Q.   What is the -- why do you apply efficiency 

10 screens?
11         A.   As we -- once we've identified the 
12 successful districts, we do -- we want to make some 
13 sort of analysis between the successful districts, that 
14 we don't have any one of those districts who are 
15 inefficient, or actually even exceedingly efficient, in 
16 any of these expenditures categories.  And so we want 
17 to make sure to exclude anybody who is inefficient 
18 within that peer group of successful districts.  And 
19 then also, we allow for exclusion of anyone who is 
20 extremely efficient, so that we're actually looking at 
21 costs that you could expect other districts to be able 
22 to do the same job with, you know, to come through the 
23 process.
24         Q.   You're eliminating outliers, so to speak?
25         A.   Yes.  Within that pool of successful 
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1 districts.
2         Q.   And when you applied -- well, how did you 
3 apply these efficiency screens?
4         A.   For both instruction and administration, 
5 we were using a proxy of the level of personnel the 
6 districts have or hire as a proxy for their efficiency 
7 within those categories.  So for instruction, we looked 
8 at the number of teachers per 1,000 weighted students 
9 as an indicator of the amount of instructional staff 

10 they -- they employed.  
11              For administration, we looked at the 
12 number of administrators per 1,000 weighted students.  
13 And for maintenance and operations, we actually used 
14 the per-pupil dollar expenditures.  
15         Q.   Once you had applied those screens, what 
16 was the result?
17         A.   Within instruction, no districts were 
18 actually excluded.
19         Q.   What would cause a district to be excluded 
20 as -- by the instructional screen?
21         A.   So the standard that we set is we look at 
22 the average for each of those metrics.  So if you take 
23 instruction, we look at the average teachers per 1,000 
24 weighted students, and we then look at the average for 
25 the 13 districts, in this case the 13 successful 
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1 districts.  And any district who was one-and-a-half 
2 standard deviations above that average we would exclude 
3 as being inefficient, and any district who is two 
4 standard deviations below the average we would exclude 
5 as being so overly efficient.
6         Q.   And what was the result of the screens 
7 that you applied?
8         A.   On page 7 of the report, there's -- you 
9 can see a list of the results.  So for instruction, no 

10 district was actually outside of the 1.5 standard 
11 deviations above or the 2.2 standard deviations below.  
12 For administration, only one district was, and it was 
13 actually -- it was above, so it was inefficient.  And 
14 for operations and maintenance, two districts were 
15 inefficient above.
16         Q.   The definition of inefficient meaning high 
17 spending or high staffing?
18         A.   I wouldn't say high staffing.  Again, it's 
19 that they're one-and-a-half standard deviations above 
20 the average of these peer groups, the average of the 
21 peer -- of their peer group as far as successful 
22 districts.  So it is one-and-a-half standard 
23 deviations -- their figure is one-and-a-half standard 
24 deviations above the average.
25         Q.   Once you have arrived at this group of 
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1 successful schools, what do you then do in your 
2 analysis?
3         A.   So after we've identified the districts 
4 and run the efficiency screens, we go and we look 
5 at -- we determine the basic expenditures for each of 
6 these three categories.  And in the case of Colorado, 
7 we actually had to take the expenditure data we had and 
8 back off the adjustments that are currently made in the 
9 school finance formula that provide additional dollars 

10 for cost-of-living and district size differences across 
11 districts.  And so we removed that information, or 
12 that -- that information.  
13              We also then adjust out special education 
14 expenditures, expenditures for at-risk students, and 
15 expenditures for English language learners, so that we 
16 in the end come out with a basic expenditure, so the 
17 dollars that are spent in that district on a student 
18 with no special needs, and we've adjusted the 
19 expenditures so the district expenditures look like a 
20 district that has no special circumstances.
21         Q.   Having done that, how do you determine a 
22 base cost from -- through the successful school 
23 district model?
24         A.   So from that, we actually take those 
25 figures, we create per-pupil average expenditures for 
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1 each of those three categories we discussed, for 
2 administration and for plant maintenance and 
3 operations, only using the figures from the districts 
4 who remain after the efficiency screens, and from that 
5 you receive -- we determined a base-cost figure of 
6 $6,051.
7         Q.   And what does the base-cost figure of 
8 $6,051 represent?
9         A.   So that is the average basic expenditure 

10 per pupil for these 13 successful districts from 
11 2008-'09, when they were deemed to be, you know, the 
12 accredited with distinction group of districts, when 
13 they were meeting -- you know, were attempting to meet 
14 the standards set for '08-'09.  It was before CAP4K or 
15 Senate Bill 191.  So it was really what they were 
16 spending then to be identified as the top districts, 
17 but not necessarily what was spent to meet all of the 
18 requirements.
19         Q.   Okay.  That's the easy one.  Let's move on 
20 to professional judgment.  Why -- having done the 
21 successful school district model, why do you need to do 
22 a second approach, such as the professional judgment 
23 approach?
24         A.   So there's a number of reasons.  First, 
25 we, as we've done these studies state by state, have 
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1 tried to incorporate at least two methodologies and as 
2 many studies as possible.  We have -- so you have that.  
3 The successful school districts approach, again, can 
4 only identify the base cost per pupil, so it doesn't 
5 allow us to have the other parameters we need, which 
6 include the adjustments for the special needs students.  
7 So you need to undertake this type of additional 
8 analysis so you can have the additional information.  
9              And then the professional judgment 

10 approach also lends itself to talking about what 
11 resources are needed to meet standards that haven't 
12 been met yet or weren't implemented.  So in this case, 
13 a number of different requirements have been placed on 
14 districts that weren't part of the -- that -- that 
15 accredited with distinction identification such as 
16 CAP4K or Senate Bill 191.  Additional requirements are 
17 in place beyond just what was in place in '08-'09 or 
18 '09-'10.  
19         Q.   What's the basic approach with a 
20 professional judgment or PJ approach?
21         A.   So the professional judgment approach, you 
22 know, relies on the -- the experience of professional 
23 educators to -- to understand the objectives, the 
24 standards, and requirements that are placed on them, 
25 and to then understand what types of resources they 
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1 would need in order to meet those standards and 
2 objectives.  So you are turning to educators generally 
3 from the state you're in to identify the resources they 
4 would need to meet those standards.
5         Q.   When you reference resources, that is, you 
6 said -- I think you used the professionals to identify 
7 resources, what do you mean by the term "resources"?
8         A.   So within the professional judgment 
9 approach, it is not -- unlike the successful school 

10 districts approach, which really starts and ends with 
11 dollar figures, the professional judgment approach is 
12 an approach that talks about the types of resources, 
13 people or days of professional development.  The 
14 things.  The people and the things you need in a school 
15 or in a district to get the job done.  
16              And so you're relying on educators not to 
17 say well, here's the amount of dollars I need, but 
18 instead here's the type of school I need, and these are 
19 the people I need in that school or that district.  So 
20 it's talking about people and other types of resources 
21 that are needed to meet the goals.
22         Q.   Do the members of the panel talk about 
23 dollars?
24         A.   They do not talk about dollars in 
25 the -- in the big sense.  They might talk about dollars 
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1 per -- you know, the dollars they need for supplies and 
2 materials, but they're not talking about how many 
3 dollars do they need total or what type of per-pupil 
4 amounts do they need in the total sense.  
5         Q.   So procedurally, how do -- how do you then 
6 begin to implement your professional judgment research?
7         A.   So the professional judgment study in any 
8 state starts with identifying the number of 
9 representative panels.  Let me start.  You know, it 

10 starts with an objective like any study.  So you have 
11 to understand what objective you need to meet, and that 
12 we've talked about a little bit, I think we'll talk 
13 about a little more.  
14              But the actual process of a professional 
15 judgment study starts by identifying the number of 
16 representative districts you'll need to study in order 
17 to get all the parameters you would need for a given 
18 state.  
19         Q.   Okay.  So taking Colorado, why do you need 
20 to identify a group of representative districts?
21         A.   So Colorado is a state that has 178 or '9, 
22 depending who you're talking to, school districts.  We 
23 talk about 179 total districts that range in size from 
24 50 students, around 50 students, up to over 80,000 
25 students.  And so as you're thinking about identifying 
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1 the costs associated with serving these students, you 
2 want to make sure that you're looking at all the 
3 different cost factors and issues that districts might 
4 face, and so you want to make sure you have -- you're 
5 looking at a broad range of districts.
6         Q.   And how did you go about identifying these 
7 representative districts in Colorado?
8         A.   We actually looked at 178 districts 
9 that -- so excluding the Charter School Institute.  And 

10 we looked at all of the districts, and we broke them 
11 out by size.  'Cause one of the cost drivers often 
12 talked about when you're looking at districts is the 
13 size.
14         Q.   And now when we -- from here on we mean 
15 pupil population?
16         A.   We mean the number of pupils in the 
17 district, correct.  And so we -- you know, we looked at 
18 all of the districts in the state, and we broke them 
19 out into six size categories ranging from very small, 
20 which was for any district that has fewer than 250 
21 students, which in the state of Colorado, is, I think, 
22 45 districts, up to the very large districts that 
23 enroll, you know, over 20,000 students.  And, again, 
24 they only have about 12 -- there's only 12 of those 
25 districts, but they have a large number of students.  
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1         Q.   And did you also apply that process to 
2 schools?
3         A.   Yes.  One of the things -- one of the key 
4 things you want to do as you bring these professional 
5 judgment panels together and they're looking at these 
6 representative districts, is you want them to be 
7 familiar, comfortable with the schools that they're 
8 going to be building, and so what we look at is 
9 individually for each of these six representative 

10 districts, we look at the average -- that -- the 
11 average types of schools.  
12              So we're looking both at their types of 
13 grade spans, so are they serving students in K-5s and 
14 6-8s and then 9-12s, so kind of your classic 
15 elementary, middle, high school model, or are they 
16 doing something, which we saw in the very small, more 
17 like a K-6 setting and then a 7-12 setting, so really 
18 only two -- only two schools within that whole 
19 district, actually.  And so for -- 
20         Q.   Yeah.  Let me refer you to the projection, 
21 which is a reproduction of Exhibit III-2A from your 
22 report.  And can you explain that?
23         A.   Yes.  So this exhibit shows the 
24 characteristics of the six representative districts 
25 that were created, and it shows first on the top line 
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1 the total enrollment, the size of that district.  And 
2 so that's really looking at basically the average size 
3 of the districts that it's representing.  
4              So in the case of, let's say, the very 
5 large district, which is on the -- I don't know if I 
6 can use this.  Which is on the far right.  So for those 
7 districts that are over 20,000, the average size is 
8 around 44,000 students, they would have about 47 
9 elementary schools, 15 middle schools, and seven high 

10 schools, and their school -- their schools would look 
11 something around -- you know, those 47 elementary 
12 schools are around 420 students in size, their middle 
13 schools are about 675, and their high schools are 
14 around 2,000 students.  
15         Q.   What's the source of the data that you 
16 used for this?
17         A.   Again, we were using data from the 
18 Colorado Department of Education.  
19         Q.   Could you compare, for example, the very 
20 large district configuration with the -- let's say the 
21 small district configuration?  
22         A.   So, obviously, the small district's about 
23 a percent of the size of the -- of the very largest 
24 district.  So just size-wise, they're very different.  
25 They actually have a similar break-out in their types 
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1 of schools.  So what we were building here is they both 
2 have K-5 elementary schools and they both have a 6-8 
3 middle school model, and they both have high schools 
4 that are ninth grade through 12th grade.  
5              But what you start to see is the sizes are 
6 very different.  The elementary school is, you know, a 
7 little bit more than half the size, the middle school 
8 is much smaller, and the high school is even much 
9 smaller -- you know, relationship-wise even much 

10 smaller than the middle school.  
11         Q.   Were there other adjustments that you made 
12 to arrive at your representative district?
13         A.   As we mentioned -- as I mentioned earlier, 
14 we were using this study in part to be able to look at 
15 those judgments for special needs students.  And so 
16 within each of these schools, you have to let the 
17 panelists know what number of those students will they 
18 be serving.  And so we actually used the statewide 
19 average percent of special education students, the 
20 statewide average percent of English language learners 
21 and gifted and talented students for all of the 
22 schools, regardless of district size.  
23              And then we also wanted to look at any 
24 impacts on the -- of concentration levels of at-risk 
25 students.  So we, for each of these schools, had the 
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1 panelists look at the schools if it only had 20 percent 
2 of its students at-risk, then we had them look at it   
3 40 percent, and then finally 60 percent.  So looking at 
4 that separately.  
5         Q.   And, again, what is the purpose of 
6 establishing these representatives?
7         A.   So the representative districts are going 
8 to be used within the process to identify differences 
9 that could exist in the state as far as the resources 

10 needed to serve students.  So either the differences in 
11 resources by district size, which is what this really 
12 will show.  There's some of that -- I also look at some 
13 of that within these different school sizes, but that 
14 will all be totaled up into the district size cost -- 
15 or the district cost, and then those adjustments for 
16 special needs students are looking at what are the 
17 additional costs, are there additional costs to serving 
18 special needs students.
19         Q.   What is a -- the concept of the 
20 professional judgment panel?  
21         A.   The concept, again, is that professional 
22 educators can come together to -- to identify the 
23 resources that are needed to meet a specific set of 
24 standards and requirements.  
25         Q.   And how did you -- how did you 
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1 undertake -- or how did the panel approach -- how was 
2 the panel approach organized?
3         A.   So for Colorado, after looking at all of 
4 this information, we identified six different 
5 representative districts we wanted to work with.  In 
6 order to do that, we actually created -- we worked with 
7 19 different panels throughout the course of the study 
8 to identify all of the resources that would be needed 
9 for these six different representative districts.  

10              And we do that so that we can look at 
11 school-level costs separately from district-level 
12 costs, make sure you have expertise in the room as you 
13 look at those resources.  And then we also want to be 
14 able to have every panel -- panel's work be reviewed by 
15 additional panels.  And so for this study, we actually 
16 undertook five rounds of panels.  
17              The first set of panels -- we held two 
18 individual panels for the very small and small 
19 districts.  One -- excuse me, one panel for each of 
20 those representative districts.  As you can see on the 
21 chart, they have very few students, they're relatively 
22 few districts, and those panelists worked over that 
23 period of time to identify all the resources needed in 
24 that district at both a school level and a district 
25 level.  
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1         Q.   How many individuals serve on a panel?
2         A.   In this case, it ranged from three to 
3 eight.  It would average up closer to around six for 
4 any given panel.  
5         Q.   And once you've assembled -- so then which 
6 other panels were involved in that process? 
7         A.   So the additional panels that were held 
8 under the first round of panels were school level, 
9 school-specific panels.  And on those panels, we held 

10 one elementary panel that looked at the elementary 
11 schools for all -- for the four districts with over a 
12 thousand students.  
13              So what we found is we looked at the 
14 average elementary schools across the state, is that 
15 elementary schools, in districts with about a thousand 
16 students or more, on average are about -- serve a K-5 
17 population, and they have around 420 students.  And so 
18 we actually held one panel to look at what a -- what 
19 resources would be needed for a 420-student elementary 
20 school.  And we looked at both the base costs and those 
21 costs associated with at-risk students, English 
22 language learners, and gifted and talented students.  
23              We held a panel that looked at the middle 
24 school resources.  And then we held two panels looking 
25 at the high school resources because of the wide 
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1 variation in size for the high schools.  
2         Q.   Between the large, very large, and the 
3 moderates?
4         A.   Yes.  I'm hitting the wrong button.  There 
5 we go.  Ranging from 500 to 2,000.  We actually held 
6 one panel that looked at the 500 and 800 student high 
7 schools and one that looked at the 1,200 and 2,000.
8         Q.   What kind of educators are sitting on 
9 these panels?

10         A.   They differed a little bit by the 
11 different level of panel, but generally we're looking 
12 at teachers all the way up to superintendents.  There's 
13 often CFOs on the panels, principals, educators who are 
14 very familiar with special needs students such as 
15 special education or at-risk students.
16         Q.   And these are all from Colorado schools?
17         A.   Yes.  Every panelist was from Colorado.
18         Q.   How were these panelists selected?
19         A.   We identified -- APA identifies for each 
20 of the panels the type of student -- or excuse me, the 
21 type of panelist we would like, so number of teachers 
22 or number of principals or number of CFOs, and then we 
23 ask that those -- we worked with Tracie Rainey from -- 
24 to identify the participants.  And the participants, we 
25 ask that they have some sort of recognition.
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1         Q.   Who's Tracie Rainey?
2         A.   Tracie Rainey was one of -- worked with us 
3 on the -- worked with Augenblick, Palaich and 
4 Associates on the study, and she worked for the 
5 Colorado School Finance Project, but in this case was 
6 working directly for us as a consultant.
7         Q.   And then you said something about the -- 
8 that the panelists should have some sort of 
9 recognition?

10         A.   As it says in the report, we asked that 
11 they be educators who had some sort of recognition, an 
12 award, or some sort of identification.
13         Q.   Did APA do any screening of the panelists 
14 or eliminate anybody or require anybody to be included?
15         A.   We did not eliminate anybody.  We do 
16 screening.  And we also did not require anybody 
17 specifically be included.  We did ask for, again, 
18 certain types of personnel for certain panels.
19         Q.   Were panelists compensated?
20         A.   They were not.  
21         Q.   Let's see.  I think I -- you talked about 
22 school-level panels and I went off topic.  What were 
23 the rest of the panels?
24         A.   So the second round of panels -- and, 
25 again, there were five rounds -- were specific special 
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1 needs panels.  So those panels reviewed the work of the 
2 first round of panels with an emphasis at looking at 
3 the resources that had been identified for at-risk 
4 students, English language learners, and gifted and 
5 talented students.  And they also were the first panel 
6 to identify the special education resources that were 
7 needed.  
8              The third round of panels were for 
9 district-level panels, and so here for the first time 

10 we took these schools that had been built by the 
11 school-level panels, and we actually broke them up into 
12 specific -- specifically into their representative 
13 district panel, brought educators in who represented 
14 those specific districts, those size of districts, had 
15 them review the school-level resources that had been 
16 identified, and then add in the -- what types of 
17 district-level resources would be needed in order to 
18 accomplish the standards and requirements.  
19              At the same time, we were holding a number 
20 of -- a couple panels with some chief financial 
21 officers, to better understand some of the other types 
22 of costs that exist, such as supplies and materials 
23 costs.  We also held a panel -- those panels also 
24 looked at the costs for career technical education, the 
25 CTE.  
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1         Q.   And that was the fourth round?
2         A.   That was third round.
3         Q.   Third round.  
4         A.   Fourth round were some specific topic 
5 panels that included looking at the needs, the resource 
6 needs, for technology, and then also the resource needs 
7 around the ASCENT program and the concurrent enrollment 
8 program, so fifth-year programs.  So some of these 
9 additional options as you go into kind of the 

10 postsecondary world.
11         Q.   And the fifth panel?
12         A.   And the final panel were actually two 
13 statewide panels that reviewed the work of all the 
14 previously panels.  So they were the final panels to 
15 look at all of the information.
16         Q.   And what sort of people served on the 
17 final statewide panels?
18         A.   So final statewide panel, again we were 
19 looking for superintendents other district-level 
20 personnel, principals, and chief financial officers.  
21         Q.   What was the basic meeting protocol that 
22 was followed among these panels?
23         A.   So the protocol is that APA -- there's two 
24 APA representatives that are part of each panel.  
25 They -- the participants have actually received before 
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1 they attend some background materials and 
2 instruction -- and instructions.  Those instructions 
3 include a list of some of the requirements and 
4 objectives -- or the standards and requirements that 
5 the state has for their review.  
6              We -- during that time, as the panel 
7 starts, we first review those documents and make sure 
8 there's an understanding of what those standards and 
9 requirements are, and then the panels really work in a 

10 consensus-based approach to identify the resources.  
11         Q.   Can you sort of describe for us the -- you 
12 know, I guess what the interaction -- a typical 
13 interaction is in one of these panels?
14         A.   So, you know, globally, you're bringing a 
15 group of educators together who -- and it's their job 
16 as a panel to identify specific resources and specific 
17 resource needs for the specific school or district that 
18 they're working on.  So they're talking about what 
19 types of programs would they want to have in place and 
20 what types of programs work.  And as they're doing 
21 that, you know, what type of resources do you need to 
22 have to make those programs work. 
23         Q.   What information did you provide the 
24 panelists relative to the objective to be attained in 
25 their resources?
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1         A.   So, again, the -- there was materials sent 
2 out prior to the -- to each panel meeting that had a 
3 list of some of the standards and requirements that the 
4 state has in place.  It was not everything that has to 
5 be done.  We were relying on the panel -- panelists as 
6 professional educators in the state to have an 
7 understanding of everything.  
8              But it did have some information on some 
9 of the newer -- or just a number of different standards 

10 and requirements, including CAP4K or Senate Bill 191.  
11         Q.   And is that attached to your report as 
12 Appendix A?
13         A.   It is.
14         Q.   It's correct, also, that Appendix B to 
15 your report is the actual list of the persons who 
16 participated?  
17         A.   It is.
18         Q.   Was there -- did you intentionally include 
19 or exclude professionals from plaintiff school 
20 districts?
21         A.   We did not.  
22         Q.   How did you implement the -- well -- the 
23 evidence-based approach in connection with this -- with 
24 your PJ research?
25         A.   We implemented the evidence-based by 
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1 taking information from -- from the evidence-based 
2 studies that are done, and they actually become the 
3 starting point for the profession -- for the initial 
4 professional judgment panels.  
5              And so the evidence-based work identifies 
6 a handful of resource areas, including classroom 
7 teachers or instructional facilitators, librarians, and 
8 identifies the level the at which the research suggests 
9 that those be implemented.  

10         Q.   What research are we talking about?
11         A.   We used one from Larry Picus and Allan 
12 Odden on the evidence-based work they have done across 
13 the country for different states, and what we do is we 
14 use those ratios that come out of their work to 
15 populate a base-cost column for any area where they 
16 have a defined number around the resource, and then for 
17 many areas the -- the work we're looking at only has a 
18 recollect -- it recommends that that resource be in 
19 place, but it does not talk about a specific level of 
20 resource.  So we put it in that it's recommended, but 
21 we cannot put in a specific figure.  
22         Q.   So, for example, on this chart, which was 
23 produced for elementary schools, that first line, 
24 classroom teachers, what does that tell you?
25         A.   For classroom teachers, the report talks 
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1 about having a student-teacher ratio of 15 students for 
2 every one teacher in K-3.  So we would use that number 
3 to generate a number of classroom teachers.  The 
4 information also -- they do some information on how 
5 they would serve at-risk students.  And so what this 
6 ratio here means is that for every 100 at-risk 
7 students, they suggest having one teacher tutor, which 
8 isn't a term that everyone is familiar with.  They 
9 describe that as a educator who works one on one with 

10 students who are behind.  They also talk about 
11 including a family liaison that works with families of 
12 at-risk students.  
13         Q.   So why do you provide this information to 
14 the panel?
15         A.   First, it's a way to incorporate the 
16 evidence-based approach in.  So to have some of the 
17 research being done by this group incorporated in.  It 
18 also helps the panels have an initial discussion as 
19 they're looking at the numbers to have -- and so it 
20 gives them something to start with and have a 
21 discussion and gets us moving.
22         Q.   And why didn't you just use the 
23 evidence-based approach on its own, rather than going 
24 to the -- through the professional judgment process?
25         A.   No. 1, the evidence-based approach, as 
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1 we've designed it, is not specific to any one state and 
2 their requirements.  So it doesn't say to meet all of 
3 Colorado's requirements, let's say thinking about CAP4K 
4 or thinking about sort of eliminating specific 
5 accreditation standards, it isn't looking specifically 
6 at the state's standards and requirements.  So it's not 
7 state-specific enough in our opinion.  
8              Second, it doesn't identify really all the 
9 resources that would be needed.  I mean, as you see, it 

10 talks about recommending other teachers.  So they're 
11 recommending that there be music teachers or P.E. 
12 teachers, but it's not saying at what level.  And so 
13 that would make it more difficult to cost out.  It also 
14 does not have robust information on the district-level 
15 costs and -- or special education costs.  
16              And then finally, a number of the models 
17 that are built around evidence-based are for schools 
18 often of, let's say, 500 students.  And in a state 
19 where you have districts of 50, it becomes pretty hard 
20 to ratio those down and have a feeling that they're 
21 applicable all the way down to that smaller size.
22         Q.   And what instructions did you give the 
23 panelists relative to the use of the evidence-based 
24 material that you gave them?
25         A.   We told them that this is a starting point 
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1 for them.  They can adjust these figures up or down as 
2 they see fit.  And -- excuse me -- and by adjusting 
3 them, they can actually eliminate them entirely, if 
4 that's what they see fit.
5         Q.   In addition to the -- I guess I -- in 
6 addition to the personnel information from the 
7 evidence-based approach, which was on that page that I 
8 put up previously, was there other information you took 
9 from the evidence-based or other background 

10 information?
11         A.   There is.  They -- the evidence-based also 
12 talks about level of professional development, 
13 including the amount of time teachers should have and 
14 some costs associated with that.  They include 
15 information on the dollars per student for supplies and 
16 materials, also for additional dollars for gifted 
17 students, and then for student activities on a 
18 per-pupil level.
19         Q.   Just for clarification, the document that 
20 I was -- you were speaking to just now is from page 16 
21 of your report?
22         A.   Yes.
23         Q.   And how did the panelists reach results in 
24 terms of their analysis of the -- in terms of 
25 their -- their work?
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1         A.   So the panelists -- as the panel begins, 
2 each of the panels -- let's start with the school-level 
3 panel.  They're working together in a collaborative 
4 effort, and they come to a consensus, and they start by 
5 looking at personnel needs for basic -- for basic 
6 education.  So, again, for students with no special 
7 needs.  And they identify the resources for those 
8 students.  
9              They continue on by identifying other 

10 personnel costs they might need, things like substitute 
11 teachers, those non-personnel costs such as supplies 
12 and materials, any types additional programs that would 
13 be needed.  Those might include before-, after-school 
14 programs.  And then they can also talk about the types 
15 of technology that are needed in the school.  And so 
16 they're working together.  
17              Similarly, in the district-level panel, 
18 focusing first on basic education, and they identify 
19 all of these resources on this consensus-based model.  
20 So they're working together on this, saying we need 
21 this many teachers in a school this size for basic 
22 education, and then adding in those then additional 
23 resources that would be needed when you talk about 
24 at-risk students, special education students, ELL 
25 students, or gifted students.
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1         Q.   Let's see. I'm going to project       
2 Table III-3A from your study.  Can you explain what we 
3 have on this page?
4         A.   Yes.  So for this page, this is actually 
5 laying out the final results of the study.  And so 
6 after all 19 panels have met and all the review has 
7 been done of every figure in the study, what the 
8 panelists came up with is that -- and I think if you 
9 move this down, this is for the elementary schools.  

10 Yeah.  Sorry.  Right there.  
11              That for, say, in the moderate district, 
12 what was a K-5 elementary with 420 students with 70 
13 students per grade, they identified needing 29 
14 teachers, one instructional facilitator, a librarian, 
15 technology specialist, and a number of other personnel 
16 categories, including a principal and assistant 
17 principal.  They identified eight-and-a-half days per 
18 teacher for substitutes and an FTE -- so this isn't 
19 really just two people, but the need to have about 2.0 
20 FTE of duty aides in order for the school to run
21         Q.   Just for comparison sake, how does that 
22 moderate school you were looking at compare with a very 
23 small school?
24         A.   So the very small school is a K-6.  It has 
25 fewer students, down near 84 students.  And here 
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1 they're identifying nine teachers, half of an 
2 instructional facilitator, a half-time library media 
3 specialist, a 0.25 technology specialist.  So all those 
4 figures have dropped.  You know, all these figures are 
5 much smaller in a smaller school.  And then what is 
6 similar here is the eight-and-a-half days per teacher 
7 for substitutes.  That's the same across all of the 
8 schools.  And then only a 0.25 FTE for the duty aides.
9         Q.   For comparison, and just briefly, let's 

10 look at Table III-3C.  And what is that one?
11         A.   So this is a similar table.  This simply 
12 is the layout of the resources identified for high 
13 schools.  And what you'll see here is that every high 
14 school in our -- in the study was a different size and 
15 that the resources identified are different.  At times 
16 there's even different types of people.  
17              So in these -- the largest high schools 
18 for the large and very large representative districts 
19 each has a librarian, but they also have some library 
20 aide FTE in here.  And so, again, it's just the layout 
21 of the same -- it's the same sort of layout, but for 
22 the high schools.  
23         Q.   Once you have this information, these, if 
24 I can describe them as model schools, what is the next 
25 step in the PJ approach?
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1         A.   So as we discussed earlier, the panelists 
2 are not focusing on the costs, so the dollar figures, 
3 they're focusing on the resources.  So APA's job after 
4 the resources have been identified is to actually put 
5 costs or prices to those resources in order to then be 
6 able to generate the per-pupil dollar figures that we 
7 generate from this study.  So we have to identify the 
8 resource prices.  
9              For personnel, we were looking at the 

10 statewide average salaries for the different personnel 
11 categories.  And again, this is Colorado Department of 
12 Education data.  We did make an adjustment to 
13 instructional salaries based on a 50-state analysis 
14 that we undertook on the interstate competitiveness of 
15 salaries across all 50 states.  This was a regression 
16 analysis that was done.  And through that, we took 
17 those statewide average salaries and increased them 10 
18 percent based on those results in order to cost it out.  
19              We then used also technology prices that 
20 were provided to us, and we costed out all the 
21 resources that were identified by the panels.
22         Q.   I should, before -- I should have asked 
23 you.  Did you also do a similar resource needs study or 
24 reach resource needs conclusions relative to special 
25 needs students?
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1         A.   Yes.  The -- much like the table shown 
2 just a moment ago showing all the resources for the 
3 regular education, similarly, resources were identified 
4 for special education students, at-risk students at 
5 those three different concentration levels, gifted and 
6 talented students, and English language learners.
7         Q.   By way of example, I'll show you      
8 Table III-5C.  What does this show you?
9         A.   So this is for the -- for all school 

10 levels, the resources identified by each of the 
11 representative districts, the numbers -- let me make 
12 sure we have this -- of -- excuse me.  The number of 
13 personnel identified by each of the panels.  
14              So for the elementary school, you'll see 
15 that an interventionist was identified at the 
16 elementary level, but at different amounts based on the 
17 size of the school.  And then also a family liaison.  
18 And there's additional personnel for the middle school 
19 and for the high schools.  
20              So again, this is saying if 60 percent of 
21 a school is at risk, these are the additional resources 
22 that would be needed to serve those students to get 
23 them up to standards.  
24         Q.   So these are resources above and beyond 
25 the resources in those graphs we were looking at 
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1 previously?  Or charts?
2         A.   Yes.  These are the additional resources 
3 needed for the at-risk students.
4         Q.   And if I'm reading it correctly, for 
5 example, in a very large school district, at the middle 
6 school level, the panels called for an additional 
7 8.1 -- I'm looking at very large --
8         A.   Sorry.
9         Q.   -- an additional 8.1 FTE as 

10 interventionists?
11         A.   Yes.  
12         Q.   Did you also study non-personnel costs?
13         A.   Yes.  We talked about costs such as 
14 supplies and materials or assessments.  A number of 
15 non-personnel costs.
16         Q.   Again, I think -- and we moved to 
17 cost -- to actually costing out -- the process of 
18 actually costing out the resources that have been 
19 identified by the panelists, and what role did the 
20 panels play in the -- in converting the resources 
21 identified into dollars?
22         A.   The panelists don't play a role in that.  
23 They identify the resources, and we apply the resource 
24 prices to those resources to come up with the costs.  
25         Q.   And I think you described how you arrived 
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1 at teacher compensation.  How did you arrive at other 
2 figures that went into the -- into that computation?
3         A.   All of the resource prices for personnel 
4 were from the department of education, the statewide 
5 average personnel costs from the department of 
6 education.  And then the technology prices that we 
7 actually received, we met with Dan Maas from the 
8 Littleton Public Schools, and he identified the costs 
9 for technology.

10         Q.   Thank you.  Let me assist.  This is   
11 Table III-13C, "School-Level Costs for Moderate School 
12 Districts . . ."  And let's quickly run through how you 
13 came to numbers.  First of all, what these show and how 
14 you came to those numbers.  
15         A.   So what this table shows are the per-pupil 
16 amounts at the school level derived from those 
17 resources that we looked at previously and then 
18 multiplied by the resource prices that we just talked 
19 about.  
20              So what we do is we take the number of 
21 let's say teachers, we multiply that by their cost.  We 
22 add that up with other personnel costs, and then we 
23 divide that total amount by the number of students in 
24 the school, and what that shows is that the personnel 
25 costs for a moderate elementary school, to serve only 
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1 basic education students, so students with no special 
2 needs, was $6,758 per pupil.  
3              Below that entered the professional 
4 development per-pupil costs.  The non-personnel costs, 
5 again, include things such as supplies and materials or 
6 student activities.  There are technology costs at a 
7 per-pupil level.  And then any other programs for 
8 students with no special needs.  So if additional time 
9 was put into the day or the year, you could put that 

10 here.  Or -- so after-school programs, before-school 
11 programs.  
12              Then below that are the specific 
13 calculations for the student populations.  So, again, 
14 these are additional -- the additional costs for a, 
15 here, mild special education student in an elementary 
16 school.  This is based only on the number of special 
17 education students.  It's an additional $6,694, again, 
18 just per special education student.  
19         Q.   That would be on top of the total under 
20 No. 2 for the -- what we're calling the regular 
21 student?
22         A.   Yes, it would be on top of their base.  
23 But, again, this is only for those students identified 
24 in this case as mild special education students, which 
25 was 7 percent of the population in the study.  
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1              Then we have per-pupil amounts separately 
2 for the three different concentrations of at-risk 
3 students.  We have the per-pupil amounts for ELL 
4 students and the per-pupil amounts for the gifted 
5 students.  And then across we have those same 
6 information for middle school and high school, and then 
7 we created total per-pupil amount in each of these 
8 categories on the far right.  
9         Q.   And just to be clear, the panels 

10 identified the resources; APA, using CDE data, 
11 identified the costs, modified, and then what you have 
12 here represents the costs that you've computed through 
13 that process expressed as dollars per pupil?
14         A.   Yes, that is right.
15         Q.   With this information -- oh.  Just a 
16 second.  There we go.  Directing your attention to this 
17 slide headed "District-Level Costs Based on the," et 
18 cetera, for 2010-'11.  Can you explain this to us?  
19         A.   Yes, I believe this is slide III-14 -- or 
20 Table III-14 in the report in Appendix C.
21         Q.   Yes, that's right.
22         A.   What this is is a table with a lot of 
23 numbers.  But what they are is actually a summary of 
24 all the per-pupil amounts.  First in -- so level (1) is 
25 a number we've seen on a couple different occasions so 
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1 far today, which is simply the number of students in 
2 each of the representative school districts.  
3              Section (2) corresponds with the table we 
4 just looked at, and it lays out the per-pupil amounts, 
5 the additional per-pupil amounts at the district level 
6 first for basic spending and then for the special needs 
7 students.  Section (3) really are the results of the 
8 whole study.  And the first, kind of the key figure is 
9 the total base cost.  So this is the total cost, 

10 per-pupil cost, of serving a student in each of these 
11 districts that has no special needs.  And so it ranges 
12 anywhere from very large, at 9,146, up to 20,000 in the 
13 very small.  
14              Below that are the per-pupil additional 
15 costs at both school level and district level of 
16 serving those special education students.  So for very 
17 large, mild special education student would -- the 
18 resources needed for that student cost an additional 
19 $6,706 per mild special education student.  So that's 
20 on top of their base amount.  So each of these numbers 
21 here are on top of that base figure.  
22         Q.   This is Table III-14?
23         A.   Yes.  
24         Q.   Did you have to undertake any other 
25 calculations in order to bring this to a -- a true cost 
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1 per student by district?
2         A.   So this -- it's important to note, all of 
3 these figures here are costed out using the statewide 
4 average salaries that we discussed.  So this -- what we 
5 would take from this chart and what comes out of the 
6 study is that the base cost coming out of the 
7 professional judgment approach is $9,146 based on 
8 statewide average dollars.  
9              Now, that is obviously -- that figure 

10 isn't really comparable to the $6,051 figure we -- 
11 per-pupil figure we looked at the successful school 
12 districts approach, because it includes those 
13 additional revenues out there for the cost-of-living 
14 differences.  And so we actually have to back off the 
15 cost-of-living resources available to come up with a 
16 apples-to-apples comparison between the successful 
17 school districts figure and the professional judgment 
18 figure.
19         Q.   Did you also have to -- you've already 
20 factored district size; is that right?
21         A.   Yes.  So -- yes.  District size really 
22 was -- all of this is going to help us think through 
23 what are the different resource needs based on district 
24 size.  So that -- that does not play into this figure.
25         Q.   And our purpose at this point is to try to 
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1 reach a -- is to go through a -- the process necessary 
2 to reach a district-by-district estimate of -- of 
3 necessary dollar resources?
4         A.   Really, the next step, the final 
5 product --
6         Q.   Yeah, that's what I'm getting at.  
7         A.   -- really is having a base-cost figure 
8 that we can talk about both for the successful school 
9 districts and the professional judgment approach and 

10 then the adjustments that would be needed for any of 
11 these special needs students or any of these special 
12 district circumstances.  You could apply that to 
13 understand what those look like district by district, 
14 but the results from all this really are those 
15 parameters that are needed to run a school finance 
16 system.
17         Q.   In order to determine a school 
18 district -- and therefore also a statewide, you know, 
19 probable -- or estimate of dollars needed -- well, what 
20 process do you follow here with -- 
21         A.   Okay.  So the next steps of the study were 
22 to take that $9,146 figure and to make it comparable to 
23 the information coming out of the successful school 
24 districts.  I mean, it's key to remember that in the 
25 successful school districts, we backed off all of these 
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1 additional revenues available based on cost of living 
2 or district size.  
3              Well, in PJ, we want to talk about 
4 district size differences, but we need to make sure 
5 we're taking out those cost-of-living adjustments so 
6 that since we're using statewide average salary, we're 
7 coming down to really a base cost.  'Cause that's 
8 what's used in the statewide formula, is the lowest 
9 per-pupil figure.  

10              So we adjust that 9,146 by the average 
11 cost-of-living factor in the statewide formula.  And 
12 when you do that, you actually get to a figure that is 
13 $7,738.  So that's the result of the professional 
14 judgment panel.  
15              Then from all that information, you can 
16 start to create another table with lots of numbers, but 
17 more importantly, a table that is looking at the 
18 relative cost differences for either district 
19 circumstances or for the special needs students.  So 
20 one of the additional resources needed and their 
21 relative additional resource need based on the figures 
22 really coming out of the professional judgment panel.  
23              So what this slide shows is that for size, 
24 the largest districts would receive the base cost.  And 
25 this could be applied to, you know, either base cost.  
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1 That as districts get smaller, their basic cost, so 
2 their costs of serving a student with no special needs, 
3 goes up.  And it's over two times the cost in the 
4 smallest districts as it is in the largest.  
5              For at-risk students, the additional cost 
6 actually is relatively flat across all the 
7 representatives districts.  And so any student from the 
8 study would need about 35 percent additional resources 
9 in order to be able to meet the standards and 

10 requirements, regardless of concentration.  And that, 
11 again, is all of these weights on this page would be 
12 multiplied by this kind of 1.0 times the -- the base 
13 amount.  So it's back to a single base amount for the 
14 state.  
15              ELL students take almost 50 percent more.  
16 They're 0.47 more, if they're in a district with a 
17 thousand students or above.  In the smallest districts, 
18 it actually takes a little bit more resources.  And 
19 some discussion there as the panels went on is that 
20 there's something they refer to as window time.  In 
21 these smaller districts, where there's fewer students 
22 to serve, there's an inefficiency in serving them in 
23 order to get personnel place to place and have them 
24 fully serving students, there's an additional cost.  
25              You see a similar movement in the weights 
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1 for gifted and talented.  The weight itself is        
2 25 percent for a thousand students and above, and it 
3 goes up to 30 percent for gifted and talented.  
4              Special education mild runs from 
5 about 0.7 -- you know, 73 up all the way up to 1.24.  
6 There's a similar movement up for moderate, and then 
7 severe is relatively flat, again, from a thousand 
8 students and above, at 5.2.  But it does grow as you 
9 serve these students in their smaller settings.

10              MR. HALPERN:  And Your Honor, just for 
11 timing and understanding, I think we'll be done with 
12 the direct by 10:00.    
13              THE COURT:  No, that's fine.  That'd be 
14 good.  Is that okay with you?  
15              THE REPORTER:  That's fine.  Thank you.  
16              MR. HALPERN:  Talking at a good pace, 
17 right?
18         Q.   (BY MR. HALPERN)  Looking at this -- at 
19 this graph, just to be certain that we understand, for 
20 example, at the very large district -- at the 
21 43,000 -- you know, the very large, the largest school 
22 district category, this says, for example, that a -- an 
23 English language learner costs 0.47 percent more than 
24 the non-English language learners?
25         A.   More than a student with no special needs, 
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1 yes.  More than the basic student, yes.  
2              And in this case, all of these weights are 
3 saying these are the additional costs, the additional 
4 resources really needed above a student in the state 
5 who has no special needs in a district with no special 
6 circumstances.  So that's what these represent.
7         Q.   With accumulated information that we've 
8 now developed, what's the next step in your analysis?
9         A.   So you -- these really are the results of 

10 the study.  And they do allow you to model the 
11 resources needed, you know, calculated in dollar terms 
12 for every district in the state.  And so we were able 
13 to take, again, information from the Colorado 
14 Department of Education website on the numbers of 
15 students in each of these special needs categories and 
16 the total numbers of students and to model the total 
17 resources needed.  So this table here shows this -- 
18         Q.   Before you just -- "this table here" is a 
19 successful school district table, right?
20         A.   Yes.  So -- 
21         Q.   How do you mix the results of the 
22 professional judgment with the successful school 
23 district?
24         A.   So the previous table, again, was talking 
25 about the relative additional cost of a certain type of 
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1 student.  So if an at-risk student is 35 percent more, 
2 it's 35 percent more than whatever base factor you're 
3 going to use.  And so in the successful school 
4 district's case, we're using a $6,051 base, and you 
5 would then multiply in this case, for at-risk funding, 
6 each at-risk student by that base by 35 percent, to 
7 determine their additional need.  And you would total 
8 those up.  
9              And so you can do that for all of these 

10 categories, all these different types of students.  And 
11 including adjustments for those district size 
12 adjustment, and you get to a -- about an $8.5 billion 
13 total.  
14         Q.   So, for example, in the second column, 
15 after the district size, it says "Successful school 
16 district base funding with size adjustment," and then, 
17 for example, under large, it says $960 million?  
18         A.   This is, yes.
19         Q.   Yeah.  
20         A.   So their base funding with a size 
21 adjustment for large is 960.
22         Q.   Just run through with us, where does that 
23 $960 million number, how is that developed?
24         A.   So that is the total number of students 
25 in -- in the large districts.  So the districts 
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1 represented by the -- within that large representative 
2 district times the base, times the adjustment for 
3 district size, if there is one.
4         Q.   Okay.  The successful school district's 
5 base?
6         A.   Yes.
7         Q.   And moving to the right, it's SSD at-risk 
8 funding, 103 million.  Again, what does that reference?
9         A.   So in this case, we are using the state's 

10 proxy for at-risk students, which is free lunch 
11 students.  So we're taking all the free lunch students 
12 in, again, the districts represented by the large 
13 representative district, multiplying that in this case 
14 by 35 percent and times the successful school 
15 district's base, and that total is 103.7 million.
16         Q.   And what's the source of the number of 
17 students at risk in the large school districts?
18         A.   Again, it's the department of education's 
19 information, and it's number of free lunch-eligible 
20 students.
21         Q.   And so the number of students used as one 
22 of the factors in all of these additional categories 
23 after the base, the source of those numbers is from the 
24 CDE?
25         A.   Yes, it is.
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1         Q.   And -- 
2         A.   One.  I believe with one caveat.  For 
3 at-risk preschool, we were looking at the percent of 
4 students at risk and multiplying that by the number of 
5 students within those preschool grades to estimate the 
6 total number of at-risk preschool students.
7         Q.   Now, as of -- in the lower right-hand 
8 corner is the total of all totals, right?
9         A.   For the successful school district's 

10 approach, yes, this is the total.
11         Q.   And that's $8 billion.  What does that 
12 number mean?
13         A.   So based on the expenditures at the base 
14 level by those 13 accredited with distinction districts 
15 meeting the requirements from 2008-'09, spending, you 
16 know, the dollars in '08-'09, using their base cost and 
17 multiplying it by the adjustments determined from the 
18 professional judgment panel, these are the resources 
19 that you would derive from all those parameters.    
20 So . . .
21         Q.   So I just -- that -- that's -- if every 
22 school district in the state that year had spent an 
23 amount similar to the successful school district, 
24 that's how much total expenditures would have been?  
25 Maybe that's a funny way to say it.  
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1         A.   And I don't think that's the right way to 
2 say it.  Because, again, the only information we have 
3 from successful school districts is their base funding.  
4 So we don't understand what they're spending for 
5 at-risk students or special education students.  So 
6 this is simply applying that base to these other 
7 adjustments.  That's what that total is.  
8         Q.   I see.  And look at Table IV-2.  
9         A.   Yes.

10         Q.   What's this one?
11         A.   So this is using the same process, but 
12 using the base-cost figure coming from the professional 
13 judgment work, which was $7,738.  So it's applying all 
14 the same adjustments, the same weights at the same 
15 level, but applying it to the professional judgment 
16 base figure.
17         Q.   Okay.  And here again, could you explain 
18 the professional judgment total costing-out funding?
19         A.   So this -- here -- 
20         Q.   Let's go the top.  From the top of the 
21 column down.  
22         A.   Here.  So for the very small districts, 
23 their resource needs based on the professional judgment 
24 figure with the weights is 176.7 million, smallest 
25 480.2.  The moderate is 791. -- 791 million.  Moderate 
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1 is 1 billion, 65 million.  Large is 1 billion,        
2 656 million.  And the very large is the 6 billion 50.  
3 And then the Charter School Institute is 64 million, 
4 for a total of a little over 10 billion.
5         Q.   And explain for us what the -- what that 
6 dollar figure, 10 billion, 284 million represents?
7         A.   So based on the work of the professional 
8 judgment panels identifying the resources they feel are 
9 needed to meet all of the state's requirements and 

10 standards both for regular -- you know, basic education 
11 students and for the students with special needs, 
12 that's the total resources that would be needed.
13         Q.   On the previous slide, I believe the 
14 successful school district total is about 8 billion.  
15 This total is about 10 billion, 280 million.  Can you 
16 explain why there is an approximately $2 billion 
17 difference between the net result under successful 
18 schools and then net result under professional 
19 judgment?
20         A.   Well, again, they're measuring different 
21 things.  One, for the successful school districts, it's 
22 only looking at what the base spending was to -- you 
23 know, to be identified as better, really, than other 
24 districts on the accreditation system.  So being 
25 accredited with distinction, not necessarily meeting 
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1 all of the state standards and requirements.  Whereas 
2 the PJ is the estimate from the panelists of what it 
3 would take to meet all of those standards and 
4 requirements.  
5         Q.   In -- in doing your analysis, did 
6 it -- does it make any difference in your analysis as 
7 to whether the source of the funding is state money, 
8 local money, or federal money?
9         A.   No, it does not.  And so throughout the 

10 whole process, we're not worried about source of 
11 funding.  So these figures could be paid for by any of 
12 these three, by state, local, or federal.
13         Q.   You have no -- you make no conclusion as 
14 to which is preferable or -- it doesn't matter to you?
15         A.   We do not.  And obviously, federal sources 
16 would be available to cover some of these.  They are 
17 currently available.
18         Q.   What's the -- can you tell us what the 
19 approximate difference is between the successful school 
20 district's model final number, the $8 billion, and the 
21 total expenditure levels for last year for public 
22 education in Colorado?
23         A.   So it's for, again, the 2008-'09 school 
24 year that was, as we were doing this, the most recent 
25 expenditure figures available, and for the successful 
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1 school districts, the difference from all -- all 
2 operating expenditures, again, excluding transportation 
3 and food service, those areas we weren't looking at, 
4 was -- and based, again, on data from the department of 
5 education, was about 1.35 billion.  
6              If you're looking at only expenditures 
7 from, you know, the state finance system, so excluding 
8 any override dollars that districts generate themselves 
9 locally, it's about 1.94 billion.

10         Q.   So the $8 billion is about 1.35 billion 
11 more?
12         A.   Yes.  Yeah.
13         Q.   And can you make that same comparison with 
14 the professional judgment total?
15         A.   Yes.  It's about 3.6 billion more.  
16         Q.   Can you explain the significance of that 
17 number, or what that number means?
18         A.   It's the difference between what was spent 
19 in '08-'09 and the estimates made through these two 
20 approaches of what would be needed.  You know, between 
21 the two different approaches.  
22         Q.   Mr. Silverstein, what is the -- in terms 
23 of advice to policy makers, what is the message, so to 
24 speak, that can be taken from these studies?
25         A.   So there's -- as far as, you know, the 
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1 specific modeling, it's key to point out, again, that, 
2 you know, we're not talking about where the source of 
3 figures are, it's based on -- it could be local, state, 
4 or federal.  It is important to note that the way we've 
5 costed it out, it assumes that all students are in 
6 separate special needs categories, so special education 
7 students cost out separately from, let's say, if a 
8 student is a special education and at risk, you know, 
9 some states have made different policies and decisions.  

10              But generally, it's, you know, using two 
11 approaches that are using a logical and orderly 
12 approach to estimate the need to meet objectives and 
13 standards and requirements.  
14         Q.   One thing I was perhaps not clear.  Do 
15 your estimates take into account an identified resource 
16 need of more teacher time for students and teachers?
17         A.   They do.  This study looks at both 
18 additional professional development time for teachers 
19 at an average of about five days, and it also looks at 
20 additional school year for almost all students.  It 
21 averages to a little over eight school days for all 
22 students in the state.
23         Q.   And why did you include those -- 
24         A.   Let's be clear.  The panelists included 
25 those in the professional judgment study.  So they're 
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1 reflected in the professional judgment figures, not in 
2 the successful school district's figures.
3         Q.   Okay.  How about kindergarten attendance?
4         A.   The assumption here is that kindergarten 
5 would be full day.
6         Q.   And why did you -- why is that assumption 
7 included in the professional judgment?
8         A.   It's -- again, it's -- for the 
9 professional judgment, it's what the panelists felt is 

10 necessary to meet the standards and requirements.  
11              MR. HALPERN:  Thank you, Mr. Silverstein.    
12              THE COURT:  Thank you.  We'll go ahead and 
13 take the break, then, till, let's say, 10:30.  Okay.  
14 We'll be in recess, then, until 10:30.  Thank you.  
15              (Recess taken, 10:06 a.m. to 10:33 a.m.)
16              THE COURT:  Okay.  We're back on the 
17 record.  Direct examination.  Yes.  
18                    DIRECT EXAMINATION
19 BY MR. HINOJOSA:
20         Q.   Good morning, Mr. Silverstein.  
21         A.   Good morning.
22         Q.   Just a few questions.  How much is the 
23 state paying APA for the cost studies related to CAP4K?
24         A.   I believe there are three phases.  I 
25 believe the agreement is $50,000 for each phase.
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1         Q.   Five zero thousand?
2         A.   Yes, excuse me, 50,000 for each phase.
3         Q.   And what is that going to cover?
4         A.   That covers all of our time, travel, and 
5 any sort of other costs to complete the study.
6         Q.   Is that just for implementation of CAP4K?
7         A.   Excuse me, what is the -- yes, the CAP4K 
8 costing-out studies are just looking at the 
9 implementation costs for districts of CAP4K, not the 

10 fully meeting the requirements.  
11         Q.   Okay.  You mentioned under the successful 
12 school district approach a figure of 6,051 being the 
13 base cost.  Do you recall that testimony?
14         A.   Yes, I do.
15         Q.   Does the base cost reflect the total 
16 expenditures the district spent in achieving 
17 accreditation with distinction?
18         A.   No.  It specifically takes off a number 
19 of -- number of costs.  It's only looking at the basic 
20 expenditures for the district at that time.
21         Q.   And does the base cost take into account 
22 the additional cost to raise the level of performance 
23 of ELL or low-income students?
24         A.   It does not take into account the 
25 expenditures for ELL or low income.
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1         Q.   And when you look -- when you were 
2 determining the accreditation with distinction, did you 
3 look further into any achievement gaps that were among 
4 the disaggregated groups?
5         A.   We did not.  We took the accredited with 
6 distinction as it was.  
7         Q.   And you testified earlier that you had 
8 used the number of students on the free lunch program 
9 for the proxy, because that -- because that's the proxy 

10 that the state uses for at risk.  Do you recall that 
11 testimony?
12         A.   We did use the free lunch as modeling what 
13 the state does.
14         Q.   Is it your testimony that free lunch 
15 program is an appropriate proxy for at risk?  
16         A.   It is not.  My testimony is that is what 
17 the state is using.  
18              MR. HINOJOSA:  Okay.  No further 
19 questions.  Pass the witness.  
20              THE COURT:  Thank you.  Cross-examination.  
21              MS. MARKEL:  Thank you, Your Honor.  
22                    CROSS-EXAMINATION
23 BY MS. MARKEL:
24         Q.   Good morning, Mr. Silverstein.  
25         A.   Good morning.
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1         Q.   Good to see you again.  
2         A.   Good to see you.
3         Q.   Just have a few questions for you.  The 
4 primary approach that APA uses in the majority of the 
5 costing-out studies that it has done or conducted is 
6 the professional judgment model; is that correct?
7         A.   We have used the professional judgment 
8 model the most -- most frequently.  I wouldn't say it's 
9 the primary approach.  We like to use a mix of 

10 approaches when we can.  
11         Q.   But it is the predominant approach that's 
12 been used in most of the costing-out studies that APA 
13 has conducted, correct?
14         A.   It has been used most frequently, yes.
15         Q.   For example, APA used the professional 
16 judgment model for the Montana costing-out study, 
17 correct?
18         A.   We did.
19         Q.   And it also used the professional judgment 
20 model in New Mexico?
21         A.   I believe we used it in New Mexico.  I'm 
22 not sure if it was for a costing-out study.  It was for 
23 a No Child Left Behind study.
24         Q.   In Nebraska, was that a costing-out study 
25 using the professional judgment model?
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1         A.   Yes.
2         Q.   And in South Carolina as well?
3         A.   Yes.
4         Q.   Missouri?
5         A.   Yes.
6         Q.   And there have been others, correct?
7         A.   Correct.
8         Q.   And in your testimony with Mr. Halpern, 
9 you indicated that in the states in which APA has 

10 conducted costing-out studies and those costing-out 
11 analyses have been adopted, those costing-out analyses 
12 have been adopted by some states, correct?
13         A.   Yes.
14         Q.   It's also true that APA has never looked 
15 back to determine whether there's been any 
16 corresponding increase in student achievement in any of 
17 those states in which APA has conducted costing-out 
18 studies which have been adopted in those states, 
19 correct?
20         A.   APA, our expertise is not the longitudinal 
21 growth studies looking at performance.  And we have not 
22 undertaken those specific studies, no.  
23         Q.   APA has never looked back at any of the 
24 studies in which the costing-out analysis has been 
25 adopted in a state to determine whether, in fact, 
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1 student outcomes have been increased based on the 
2 increased funding received, correct?
3         A.   Correct.  
4         Q.   You're aware, Mr. Silverstein, of some of 
5 the criticisms of the professional judgment model, 
6 correct?
7         A.   Yes.
8         Q.   And, for example, one of the weaknesses or 
9 criticisms is that it relies on educators to identify 

10 resources to meet objectives that haven't been met, 
11 correct?
12         A.   That is one of the criticisms, yes.
13         Q.   In other words, it's asking a professional 
14 judgment panel to identify resources to estimate what 
15 it will take to meet objectives that haven't yet been 
16 met?
17         A.   True.  That is actually the -- one of the 
18 main reasons professional judgment is used, is that 
19 it's going to the educators who would best know what to 
20 do to accomplish those things that haven't been 
21 accomplished yet.
22         Q.   And that is one of the criticisms that's 
23 been lodged at the professional judgment model, 
24 correct?
25         A.   Yes.
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1         Q.   And are you aware that other weaknesses 
2 that have been identified in the professional judgment 
3 model is that there is no constraint given to the panel 
4 on the level of resources that they are asked to build?  
5 In other words, there isn't necessarily a cap on how 
6 much that can be spent, correct?
7         A.   Correct.  
8         Q.   And are you aware that another of 
9 plaintiffs' experts, Bruce Baker, has published a 

10 textbook in which he states that, quote, "The 
11 connection between resources and outcomes proposed in 
12 professional judgment methods are at best speculative"?
13         A.   I'm not.
14         Q.   And as I understand it, looking at the 
15 relationship, if any, between increased spending and 
16 increased outcomes falls outside of your expertise, 
17 correct?
18         A.   It does.
19         Q.   In fact, you haven't published any 
20 scholarly articles on that particular topic, correct?
21         A.   I have not.
22         Q.   Now, Tracie Rainey.  Ms. Rainey is with 
23 the Colorado School Finance Project, and she 
24 collaborated with APA on the costing-out analysis that 
25 you performed on behalf of Children's Voices in this 
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1 case, correct?
2         A.   Yes.
3         Q.   And it was -- it was Ms. Rainey's 
4 responsibility to select the individual panel members 
5 that served on the professional judgment panels, 
6 correct?
7         A.   Yes.
8         Q.   And she received broad general guidelines 
9 from you or others within APA that, for example, 

10 certain staff members, like a CFO of a district or a 
11 superintendent or a principal or a teacher, those kinds 
12 of roles should be placed on the panels, but as far as 
13 the individuals selected, you or no one at APA had any 
14 input into that, correct?
15         A.   On this -- we were not -- we did not have 
16 input on the specific individuals.  We directed the 
17 types of individuals we needed.
18         Q.   And you did not oversee the selection of 
19 the individuals that were selected for the panels, 
20 correct?
21         A.   We did not.
22         Q.   And since you weren't involved in the 
23 actual selection of the memberships of the panels, as 
24 Mr. Halpern pointed out, some of the panel members were 
25 plaintiff -- were employees from plaintiff school 
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1 districts, correct?
2         A.   I believe so, yes.
3         Q.   And there were other panel members 
4 who -- for example, employees from Jefferson County, 
5 Center School District were on the panels, correct?
6         A.   Yes, they were.
7         Q.   Also on the panel were individuals in 
8 districts in which plaintiffs reside, such as Boulder 
9 County, for example, correct?

10         A.   I believe so, yes.
11         Q.   In addition to that, the current and 
12 president-elect of the Colorado Association of School 
13 Executives were on the panels, correct?
14         A.   Yes.  Oh.  Could you -- 
15         Q.   Mr. Gustafson and Mr. George Welsh.  
16         A.   I do not believe Mr. Gustafson was on a 
17 panel.  Maybe it's on -- I -- 
18         Q.   We could turn to Appendix A if you like.  
19         A.   Was it on . . .  So I don't see that on my 
20 list.  But perhaps I have a -- I have Gomez and Hart 
21 under last name alphabetically.  Do you have -- 
22         Q.   I stand corrected, Mr. Silverstein.  Mike 
23 Poore, though, from D-11 served on the panel, correct?
24         A.   He did, yes.
25         Q.   And the president-elect of CASE also 
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1 served on the panel?
2         A.   Again --
3         Q.   George Welsh.  
4         A.   Yes, he did.  
5         Q.   And as I understand it, at least one 
6 district, when they were approached by Ms. Rainey, was 
7 not interested in serving on the panel, correct?
8         A.   That is true.
9         Q.   Now, you and Ms. Rainey have collaborated 

10 recently in a presentation on school finance for the 
11 Colorado Association of School Executives at their 
12 recent retreat in Breckenridge --
13         A.   Yes.
14         Q.   -- is that correct?
15         A.   That's correct.
16         Q.   In preparing costing-out studies over the 
17 years that you've been doing, you've never concluded 
18 that the current resources that a school district or 
19 state was spending were adequate, correct?
20         A.   Not correct.  We have concluded that some 
21 districts had adequate spending.  But at a state level, 
22 no.
23         Q.   In preparing -- I'll ask you the question 
24 again, to make sure that we're communicating.  In 
25 preparing costing-out studies over the years that you 
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1 personally have been doing them, I understand you can't 
2 speak for all of APA, but that you personally have been 
3 doing them, you've never concluded that the current 
4 expenditures have been adequate, correct?
5         A.   Correct.  
6         Q.   In fact, it's my understanding that 
7 you've -- you have always concluded additional 
8 resources were needed?
9         A.   Yes.

10         Q.   And as part of your costing-out analysis, 
11 what you don't consider is what is already in place in 
12 the school districts?  For example, what class size or 
13 the technology that the districts are using, what 
14 curriculum selections are being made, the 
15 teacher-student ratios, those kinds of things don't 
16 factor into your costing-out analysis?
17         A.   They factor in in the sense that the 
18 professional judgment panel members are professional 
19 educators and have an understanding what they're doing 
20 and all of those resources that they currently have in 
21 making an assessment of what they would need to meet 
22 the goals.  
23         Q.   But in looking at Colorado and looking at 
24 Colorado school districts, there is not a review of 
25 what is being -- what curriculum selections are being 
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1 made in each Colorado school district, there's not a 
2 review of class size ratios in each Colorado school 
3 district?  The information that you receive is based on 
4 information you receive from the professional judgment 
5 panels, correct?
6         A.   Correct.
7         Q.   And, in fact, whether it's the successful 
8 school district model or the professional judgment 
9 model, there's no guarantee that the resources that are 

10 identified in these studies would be used in any 
11 specific manner if, in fact, either of the studies were 
12 adopted, correct?
13         A.   Correct.  The link isn't about the 
14 specific manner the resources would be used, it's that 
15 the state would have the knowledge that holding them 
16 accountable fit into the circle of standards-based 
17 reform, and that they know the districts have enough 
18 resources to accomplish the goal, and thus, that's -- 
19 that's really where the accountability link comes in.
20         Q.   But it's true that -- and as you state in 
21 your report, that the resources that are identified are 
22 not the only way to organize programs and services, 
23 correct?
24         A.   Correct.
25         Q.   And, in fact, in a local control state 
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1 such as Colorado, that would hold true; that is, there 
2 is no -- as far as the resources that have been 
3 identified, there is no direct link as to how those 
4 resources would actually translate once they are 
5 received by school districts?  
6              MR. HALPERN:  Object to the extent it asks 
7 for a legal conclusion.  
8              THE COURT:  Overruled.  
9         Q.   (BY MS. MARKEL)  And I'm not asking for a 

10 legal conclusion, Mr. Silverstein.  
11              THE COURT:  You can answer.  
12         A.   Can you repeat the question?  
13         Q.   (BY MS. MARKEL)  Sure.  Just to make sure 
14 we're communicating, the resources that are identified 
15 in your costing-out study, there's no direct 
16 correlation as to how those resources, if adopted by 
17 the state, would actually be used in any school 
18 district in the state?  Those decisions are made on a 
19 local level, correct?  
20         A.   In every study that we take, we put the 
21 caveat that we don't think how the -- how the resources 
22 are laid out in -- in the professional judgment 
23 specifically should be prescriptive on the districts.  
24 We find that the accountability piece is really what 
25 should be held over the districts.  So it really is no 
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1 different in this study versus in a local control state 
2 versus any other study we've done.
3         Q.   And, in fact, you so state in your study, 
4 that the resources identified are one way to organize 
5 programs and services, correct?
6         A.   Correct.
7         Q.   That there are other ways that could be 
8 used by the districts, correct?
9         A.   They could.  But they would need to fall 

10 into the total scale of resources that are identified 
11 by the studies.  They wouldn't be above that level of 
12 resource.
13         Q.   But as far as the selection of curriculum, 
14 the selection of teachers, student ratios, all of those 
15 decisions will be made at the local level, correct?
16         A.   Yes.
17         Q.   And likewise, any suggestion of best 
18 practices on organization of programs and resources 
19 falls outside the scope of your report, correct?
20         A.   Yes.  And, again, it's a tool that -- that 
21 lays out lots of that information that could be used at 
22 some point.  But it's not prescriptive.
23         Q.   And there's no recommendation in your 
24 costing-out analysis as to best practices as to the use 
25 of resources, correct?
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1         A.   Correct.
2         Q.   And regardless of the amount of funding 
3 suggested either in the successful school districts 
4 model or the professional judgment model, you would 
5 agree that the state cannot guarantee student 
6 performance, because the state is not providing the 
7 education to the students, correct?
8         A.   Correct.  And in standards-based reform, 
9 it's not the state's role to guarantee the reform, it's 

10 to hold the districts accountable once they have the 
11 sufficient resources to actually meet the goals.
12         Q.   But the fact is regardless of amount of 
13 funding -- just to simplify the question, regardless of 
14 the amount of funding, it's not the state's role to 
15 guarantee the students' performance, correct?
16         A.   Correct.  And I assume we're referring 
17 specifically to Colorado here?
18         Q.   Yes.  
19         A.   Yes.  Correct.  
20              MS. MARKEL:  I have no further questions.  
21 Thank you.    
22              THE COURT:  Redirect.  
23                   REDIRECT EXAMINATION
24 BY MR. HALPERN:
25         Q.   Mr. Silverstein, you were asked if APA had 
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1 ever looked back to see if additional funding had 
2 resulted in an increase in achievement.  Is 
3 there -- what are the reasons why you haven't 
4 particularly done that?
5         A.   As I heard the question, it was that have 
6 we undertaken studies to look back at that achievement.  
7 Again, that is not APA's area of expertise, looking at, 
8 you know, student performance and results over time.  
9 You know, we do look back at our studies, and we do 

10 take a look at, of course, recommendations to have 
11 these looks at the cost of education to be recalculated 
12 or looked at again every three to five years and if 
13 that would entail looking at where performance has 
14 gone.
15         Q.   Do you agree with the criticism that the 
16 professional judgment -- well, would you agree that 
17 it's a weakness of the professional judgment approach 
18 that it relies on educators to estimate the cost to 
19 attain objectives that have never been -- that haven't 
20 been attained before?
21         A.   No.  Again, we -- and I think I mentioned 
22 it in my earlier testimony.  The reason that we use the 
23 professional judgment in many cases, and I think a 
24 number of states were mentioned, is that you're looking 
25 at -- often looking at goals that go beyond what any 
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1 district is currently doing.  And, in fact, in the case 
2 of Colorado, we're looking at requirements and 
3 standards in areas such as CAP4K that districts had not 
4 implemented yet.  
5              So the best people to talk to are those 
6 who are going to have to implement it, to have some 
7 estimate of what it will take to get that done.  You 
8 know, it's a logical and orderly process to look at 
9 that and use the people who implement it every day to 

10 understand what it would take.  
11         Q.   I think the question was asked if there is 
12 a constraint given to the panel on the level of 
13 resources.  How does the objective fit in with the 
14 method -- or the -- the way that the panel comes up 
15 with resources?
16         A.   So as part of the process, the objective 
17 really is the key within the professional judgment of 
18 what resources are being identified.  And so it's not 
19 simply -- and it says it right in the instructions, I 
20 believe, in Appendix A, no group of eight educators 
21 coming together and building their dream school.  
22              In fact, it specifically says that's not 
23 what you're doing, you're not building your dream 
24 school.  You're identifying the resources -- the 
25 panelists are identifying the resources specifically 
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1 needed to meet state standards, not above.  And it 
2 mentions, you know, allocating those resources as 
3 efficiently as possible to do that.  
4              So, you know, when you have a 
5 collaborative effort, they're talking about well, how 
6 do we do this best.  And that is what we're doing.  So 
7 we want to make sure the goals are accomplished, but, 
8 again, it's not putting in any resource you'd like to 
9 put in.  

10         Q.   If there's a dream school involved in this 
11 process, it's the dream school described by the state? 
12              What safeguards are built into the panel 
13 process to minimize the impact of individual bias?
14         A.   There's a number of pieces built in here.  
15 So first, you have two personnel from APA, and one of 
16 our main tasks is to keep the panels focused and to 
17 make sure that we're talking about meeting the 
18 standards and requirements and not simply just building 
19 a school that -- that they're not just building a 
20 school the educators would love to see.  
21              So first it's the management of the 
22 discussion, and the foc -- not really management, but 
23 more the focusing on the standards that we're talking 
24 about.  You have multiple people on the panel, so you 
25 can't have just one person saying I want this, you 
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1 know, I think we need this, I think we need that.  
2 There has to be a consensus before you move forward.  
3 And lastly, there's 19 panels undertaken, and so you 
4 have review step by step.
5         Q.   So some of the later panels review the 
6 work of the preceding panels?
7         A.   Yes.  Every panel's work is reviewed 
8 except for the last statewide panel.  It has to end at 
9 some point.  But every -- every panel's work is 

10 reviewed up to some point.
11         Q.   For example, a school-level panel, how 
12 many times would its results be reviewed and possibly 
13 change?
14         A.   So in this case, the school-level panels 
15 are reviewed first by the special needs panel, then by 
16 the district panel.  They're going to be reviewed by 
17 the statewide panels, they can be looked at.  So it's 
18 four or five different reviews.  
19         Q.   How often in the -- has APA conducted 
20 studies at the behest of a state legislature or another 
21 state entity?
22         A.   I don't know the exact figure off the top 
23 of my head, but to work through some of the states, 
24 Pennsylvania, New Jersey, Maryland, Kansas.  I'm sure I 
25 am -- did I already say Pennsylvania?  So, I mean, it's 
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1 a handful or more.
2         Q.   And have those results always concluded 
3 that additional resources were needed in the systems?
4         A.   Generally, yes.
5         Q.   Is it correct that -- I think this was the 
6 thrust of -- of part of the cross-examination -- that 
7 your study looks at resources on a -- it doesn't 
8 prescribe how the money should be used by the school 
9 district; is that right?

10         A.   That is true.  Again, we're looking six 
11 representative districts, and those six districts 
12 represent all the district in the state.  But there's 
13 variation even, you know, once you get within those 
14 size groupings.  So any one district might have to 
15 implement things differently.  So it is not 
16 prescriptive.
17         Q.   Could you please explain how the 
18 accountability factor comes into play in terms of 
19 your -- the resource analysis -- if the resource -- if 
20 schools were funded at the resource levels you're 
21 describing.  
22              MS. MARKEL:  Objection, Your Honor.  
23 Leading.    
24              THE COURT:  Overruled.  
25         A.   So, again, as we mentioned, you know, at 
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1 the outset, and in the introduction of the report, what 
2 these costing-out studies have been created to do is 
3 to -- what we think, is really complete a circle.  You 
4 know, it started with the identification of standards 
5 and what do districts and students and schools have to 
6 do, and then states have put in place ways to measure 
7 if those things are being accomplished.  And after 
8 that, they've put in systems that actually hold 
9 districts -- and, you know, in Colorado, we have 

10 districts and educators, schools being held accountable 
11 for those requirements.  
12              And so this circle is to -- you know, the 
13 accountability system, really, is to say are there 
14 enough resources.  And if there are enough resources, 
15 then it's logical that if a district or school or 
16 educator doesn't meet the state standards or 
17 requirements, well then those -- the things that happen 
18 to them, well, that makes sense.  Because they've had 
19 the resource to do it, and they can't accomplish it.  
20              Otherwise you're simply measuring 
21 something without knowing if there's enough resources 
22 to get it done.  
23         Q.   (BY MR. HALPERN)  Is it correct that you 
24 include in your analysis costs related to educating 
25 children in pre-kindergarten?
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1         A.   We do for at-risk students.
2         Q.   And how are those costs estimated?
3         A.   So the panels actually built a preschool 
4 program with a number of teacher -- you know, 
5 student-teacher ratios that they would like to see, and 
6 those costs were costed out like any other cost.
7         Q.   Can you segregate those costs from the 
8 totals that you came up with?
9         A.   We can.  And, in fact, in a number of 

10 slides that we've shown they're separate.  They're in a 
11 completely separate column.
12         Q.   What kind of impact would it have if you 
13 would eliminate those?
14         A.   I would have to look.  I mean, it doesn't 
15 bring it down -- 
16         Q.   You can do it on a significance level.  
17         A.   Well, I mean, so the total is actually the 
18 same in both years, it's $121 million for the at-risk 
19 program for pre-K 3-year-olds and 4-year-olds.  And so 
20 it would reduce the total cost by 120 million.  So 
21 you're taking the 1. -- let's say 35 billion down to 
22 1.2 billion.
23              MR. HALPERN:  Thank you.  No further 
24 questions.    
25              THE COURT:  Thank you.  Redirect?  
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1              MR. HINOJOSA:  No, Your Honor.  
2              THE COURT:  Recross?  
3              MS. MARKEL:  Briefly, Your Honor.  
4                   RECROSS-EXAMINATION
5 BY MS. MARKEL:
6         Q.   Just in brief, Mr. Silverstein, isn't it 
7 true that the costing-out analysis that you have done 
8 assumes that resources are the link between improving 
9 student outcomes and increasing student achievement?  

10 Increased funding equals increased student achievement?
11         A.   I don't think that's the basis for the 
12 study.  What the study is is looking at what do -- for 
13 the professional judgment, what do educators -- what 
14 resources do educators believe are needed to meet it.  
15 So, again, on the resource side, what types of people 
16 do they need.  
17              And on the successful school districts, 
18 it's -- it is how much was being spent by those that 
19 were deemed successful by the state.  So I don't know 
20 if I would agree with that comment.  
21         Q.   But at the end -- at the end of the day, 
22 so to speak, when you've completed your costing-out 
23 analysis, you've come up with a dollar figure, either 
24 the 1.9 billion for the successful school districts 
25 model or the 3.7 or so billion for the professional 
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1 judgment model.  In that, there's an assumption that 
2 those increased expenditures will result in increased 
3 outcomes, correct?
4         A.   Yes.
5         Q.   And it is your testimony that APA has 
6 never looked back to test that theory, correct?  In all 
7 the states in which APA has conducted costing-out 
8 analyses and in those states in which those analyses 
9 have been adopted, APA has never looked back to see if, 

10 in fact, the increased expenditures resulted in 
11 increased outcomes, correct?
12         A.   Correct.  
13              MS. MARKEL:  Thank you.  
14              THE COURT:  Thank you, sir.  You may step 
15 down.  Thank you.  
16              MR. KAWANABE:  Your Honor, good morning.  
17 We are slightly ahead of time.  We have two witnesses 
18 from the eastern plains this afternoon, and one is    
19 en route from Bethune, and I was hopeful that we might 
20 use the 40 or 45 minutes before lunch.  We have a 
21 number of outstanding issues, including additional 
22 exhibit stipulations, additional fact stipulations.  
23 And if there are no objections, I'd like to try to get 
24 through some of those now, if that's okay.  
25              THE COURT:  That's fine.  The witness is 
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1 not here yet?  
2              MR. KAWANABE:  No.    
3              THE COURT:  Okay.  
4              MR. KAWANABE:  Your Honor, the first is 
5 there's some confidentiality concerns with regard to 
6 one or two of the individual plaintiffs to testify 
7 this -- later this week, starting tomorrow, I believe.  
8 In two days.  Just one.  Just one.  And if I may turn 
9 it over to my co-counsel, Ms. Bezoza, to address the 

10 confidentiality concerns and how we propose to handle 
11 those.  
12              THE COURT:  Thank you.  
13              MS. BEZOZA:  Thank you, Your Honor.  So we 
14 have a parent that will be testifying on Wednesday, her 
15 name is Jessica Spangler, and her son has significant 
16 mental health issues, and those issues are relevant to 
17 her son's school experience and to the testimony that 
18 she'll be giving.  
19              We have a protective order in place in 
20 this case, and so what we would like to ask Your Honor 
21 is to request that the court reporter mark her 
22 portion -- her trial testimony confidential and that it 
23 be segregated from the rest of the trial transcript.  
24 And any exhibits that we'll be using have already been 
25 marked confidential.  
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1              And the additional thing we would like to 
2 ask Your Honor is just for her testimony, if you would 
3 ask that the audience be cleared from the courtroom.  
4 And we have discussed these proposals with the state, 
5 and they've stated that they have no objection.  
6              THE COURT:  All right.  On behalf of the 
7 intervenors, any objection?  
8              MR. HINOJOSA:  No, Your Honor.  
9              THE COURT:  And on behalf -- 

10              MR. HEINKE:  No, Your Honor.
11              THE COURT:  All right.  We certainly can 
12 do that.  And the court reporter can take whatever 
13 measures she needs to do in terms of marking it 
14 confidential.  And you don't want anybody else in the 
15 courtroom?  
16              MS. BEZOZA:  Just the lawyers.  
17              THE COURT:  Well, right.
18              MS. BEZOZA:  The audience, we would prefer 
19 that it be just for lawyers only.  Just for her 
20 testimony.  We expect it would be under an hour.  
21              THE COURT:  That's on Wednesday, you say?  
22              MS. BEZOZA:  Yes.    
23              THE COURT:  Thank you.  That will be 
24 granted.  
25              MS. BEZOZA:  Thank you, Your Honor.  
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1              MR. KAWANABE:  Your Honor, the next issue 
2 is one I raised at the end of last week.  There is a 
3 pending motion for amicus brief.  
4              THE COURT:  I see.  
5              MR. KAWANABE:  Rather than filing a 
6 written response, I was hopeful that we may make an 
7 oral objection on the record, if you'll permit that.  
8              THE COURT:  Go right ahead.  I did review 
9 it.  Sorry.  I'm familiar with it.  

10              MR. KAWANABE:  There was a motion for 
11 amicus curiae filed by the Colorado Union for leave to 
12 file an amicus brief.  As noted in the motion, we, as 
13 well as plaintiff-intervenors, object to that.  
14              On behalf of plaintiffs, we have two 
15 bases:  One, they are not a party in this case.  And 
16 while amicus may be appropriate on an appellate level, 
17 we do not believe it's appropriate for this trial.  And 
18 secondly, the review of the brief parrots what the 
19 state's trial brief -- or at least some of the state's 
20 arguments, and so an amicus is supposed to assist the 
21 Court with other issues or new arguments, and they have 
22 not.  
23              So on those two bases, we would object to 
24 the motion by non-party Colorado Union to file an 
25 amicus curiae brief.  And I'm not sure if Mr. Hinojosa 



Lobato v. The State of Colorado TRIAL DAY 6 8/8/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

26 (Pages 1565 to 1568)

1565

1 or Ms. Bono have anything to add.
2              THE COURT:  Well, I agree; there was 
3 nothing new raised in their allegations.  Counsel, do 
4 you want to make any statement?  
5              MR. HINOJOSA:  We actually haven't had 
6 time to thoroughly review the amicus brief at this 
7 point.  
8              THE COURT:  I do agree with counsel, that 
9 there was really nothing of note that's not already 

10 been raised by the State.  And they're not a party.  
11 But does the State have any position?  
12              MR. FERO:  We have no opinion, Your 
13 Honor.  
14              THE COURT:  All right.  I'll deny the 
15 motion then.  And we'll go ahead and do that.  But they 
16 cannot enter an amicus brief.  I agree with counsel on 
17 that.  
18              MR. KAWANABE:  Your Honor, the next issue, 
19 plaintiff-intervenors have a number of stipulated 
20 exhibits that have been stipulated to, and if it's okay 
21 with defendants' counsel, perhaps now we can move those 
22 into evidence.  There are also a number of fact 
23 stipulations, but I don't know that we'll have enough 
24 time before lunch to get through those.  But I believe 
25 plaintiff-intervenors would like to make a record of 
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1 those for the transcript.  
2              THE COURT:  Do we have a copy?  Did you 
3 submit those?  I know we had the 
4 plaintiff-intervenors'.
5              MS. BONO:  Yes, Your Honor, we filed those 
6 with the Court.  And I think we filed copies of the 
7 second supplemental exhibits last week.  We provided 
8 copies.    
9              THE COURT:  Okay.  We got them here.  Just 

10 a second.
11              MS. BONO:  Sure.  
12              THE COURT:  This is the second 
13 supplemental exhibit list?  
14              MS. BONO:  Well, our first supplemental 
15 was attached -- 
16              THE COURT:  I have that here too.
17              MS. BONO:  Okay.  Was attached to the 
18 second amended trial exhibit list.  And we provided a 
19 copy of that, I want to say the Friday before we began 
20 trial.  We provided a copy of the first supplemental 
21 exhibit list last Tuesday and the second supplemental 
22 Exhibit list Friday, this past Friday.  Let me see if 
23 we have an extra copy of some of these documents.  
24              THE COURT:  I have both up here.
25              MS. BONO:  Okay.    

1567

1              THE COURT:  I do have the first 
2 supplemental exhibit list, and then I do have the 
3 second supplemental exhibit list by the 
4 plaintiff-intervenors.  So I might have what I need.  
5              MS. BONO:  Okay.  Your Honor, do you have 
6 a copy of a document called Plaintiff-Intervenors' 
7 Second Amended Trial Exhibit List?  
8              THE COURT:  I might somewhere.  But if you 
9 have another copy, I can take it.

10              MS. BONO:  Yes.  Let me.  May I approach?  
11              THE COURT:  Yes.  Certainly.
12              MS. BONO:  So I'm starting right here.    
13              THE COURT:  So you're starting with the 
14 supplemental exhibits -- 
15              MS. BONO:  That's right.  
16              THE COURT:  -- on this?  Okay.
17              MS. BONO:  That's right.  And so 
18 plaintiff-intervenors move for the admission of the 
19 following exhibits:  20001 to 20005.  20006 to 20023.  
20              THE COURT:  Wait a second.  Let me turn 
21 the page here.  All right.
22              MS. BONO:  20024 to 20036.  
23              THE COURT:  Okay.
24              MS. BONO:  20037 to 20046.    
25              THE COURT:  Yes.
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1              MS. BONO:  20047 to 20055.  20056 to 
2 20060.    
3              THE COURT:  Yes.
4              MS. BONO:  20061 to 20067.  20068 to 
5 20078.  20079 to 20090.  20091 to 20105.  20106 to 
6 20117.  I believe the Court admitted 20118 and 20119 
7 this morning.    
8              THE COURT:  Yes.
9              MS. BONO:  And then we also move to admit 

10 20120.  
11              THE COURT:  Is that on a different list, 
12 or is that separate?
13              MS. BONO:  That's correct, Your Honor.  
14 It's on the first supplemental exhibit list.    
15              THE COURT:  What was that number again?
16              MS. BONO:  20120.  
17              THE COURT:  All right.  Thank you.
18              MS. BONO:  Through 20137.  And then moving 
19 to the second supplemental exhibit list.  20138 through 
20 20139.    
21              THE COURT:  Any objection by the 
22 plaintiffs?  
23              MR. KAWANABE:  No, Your Honor.  
24              THE COURT:  On behalf of the defendants?  
25              MR. HEINKE:  No objection, Your Honor.  
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1              THE COURT:  Those will all be admitted.  
2 And I do have a list here as well.
3              MS. BONO:  Thank you, Your Honor.  
4              THE COURT:  Thank you.
5              MS. BONO:  We also filed a number of 
6 stipulations.  One moment, please.  
7              (Discussion off the record.)
8              MS. BONO:  Your Honor, last week the 
9 plaintiffs moved a number of exhibits into the record, 

10 and I think for clarification, we'd like to read --  
11 even though there was a lot of overlap between our 
12 trial exhibits and the plaintiffs' exhibits, to make 
13 sure the record's clear, we'd also like to read in a 
14 number of the trial exhibits into evidence as well and 
15 move for their admission.    
16              THE COURT:  And that was the plaintiffs' 
17 amended exhibit list?  
18              MS. BONO:  That's right.  The second 
19 amended trial exhibit list.    
20              THE COURT:  All right.  And you want to 
21 just reiterate those for the record?  
22              MS. BONO:  Yes.  Just to make sure.  
23 Because we didn't identify the exhibits that we had on 
24 our list that plaintiffs didn't necessarily have on 
25 theirs.  
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1              THE COURT:  All right.  
2              MS. BONO:  So plaintiff-intervenors move 
3 for the admission of Exhibits No. 1 through 6.  7 
4 through 16.    
5              THE COURT:  Yes.  
6              MS. BONO:  17 through 29.  30 through 41.  
7 42 through 52.  53 through 60.  61 through 70.  71 
8 through 85.  86 through 97.  98 through 153.  154 
9 through 166.  167 through 175.  176 through 186.  187 

10 through 199.  200 through 216.  223 through 232.  233 
11 through 236.  238.  242 through 250.  252 through 253.  
12 260 through 265.  300 through 306.  308 through 321.  
13 324 through 334.  335 through 336.  400 through 421.  
14 422 through 437.  438 through 440.  442 through 447.  
15 448 through 452.  500 through 504.  506 through 507.  
16 512 through 520.  525 through 528.  601 through 612.  
17 613 through 625.  626 through 636.  638 through 639.  
18 700 through 707.  713.  715.  716.  717.  
19              800 through 802.  900 through 903.  905.  
20 908.  1001 through 1004.  1005 through 1018.  1100 
21 through 1111.  1200 through 1202.  1204 through 1206.  
22 1209.  1212.  1214 through 1221.  1303 through 1309.  
23 1311.  1400 through 1408.  1409 through 1413.  1500 
24 through 1508.  1510 through 1518.  1601.  1603.  1802.  
25 1902 through 1904.  2001.  2003 through 2007.  2100 
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1 through 2102.  2202.  2204 through 2207.  2209 through 
2 2215.  2300 through 2311.  2400 through 2418.  2419 
3 through 2422.  
4              I believe defendants had an objection to 
5 2423.  2424 through 2425.  Defendants also objected to 
6 Trial Exhibit 2426.  3000 through 3006.  3007 through 
7 3014.  3200 through 3204.  3205 through 3212.  3302 
8 through 3307.  3310 through 3312.  3315 through 3318.  
9 3500 through 3512.  3901 through 3906.  4000 through 

10 4012.  4100 through 4120.  4121 through 4125.  4200 
11 through 4206.  4300 through 4317.  4318 through 4328.  
12 4500 through 4508.  4600.  4601.  4701.  4703.  4709.  
13 4801 through 4803.  4900 through 4902.  5000 through 
14 5010.  5011 through 5014.  5201 through 5202.  5401 
15 through 5408.  6200.  6201.  6300.  6500 through 6515.  
16 6516 through 6518.  7400 through 7413.  7501 through 
17 7505.  7506 through 7514.  7515 through 7523.  
18              7524.  7525.  7600 through 7613.  7614 
19 through 7620.  7702 through 7716.  7718 through 7728.  
20 7729 through 7731.  7733 through 7739.  7800.  7801.  
21 7805 through 7809.  8000.  8104 through 8106.  8200 
22 through 8204.  8302.  8303.  8401 through 8410.  8411 
23 through 8415.  8600 through 8608.  8800 through 8809.  
24 8810.  8811.  8900.  8901.  9201 through 9210.  9301.  
25 9302.    
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1              THE COURT:  With the exception of the ones 
2 that the State objected to, they're admitted.  
3              MR. HEINKE:  Although, Your Honor, if I 
4 might.  I think there were -- and it may have just been 
5 an oversight, but there were a few exhibits that I 
6 believe Ms. Bono listed that we have objected to, and 
7 that wasn't indicated in the recitation, so I might 
8 just for the record, I believe that the State also has 
9 objections to Exhibit 422.  

10              THE COURT:  422.  
11              MR. HEINKE:  Exhibit 4305.  Exhibit 4306.  
12 Exhibit 4310.  Exhibit 4311.  Exhibit 4314.      
13 Exhibit 7402.  And Exhibit 7605.  And I will admit I've 
14 not checked the list a hundred percent, but I believe 
15 those were the only ones that were included in the 
16 recitation that the State also has objections to.  
17              THE COURT:  In addition to the ones that 
18 are listed on here?  
19              MR. HEINKE:  I believe all of those should 
20 be listed on at least defendants' exhibit list that was 
21 submitted to the Court.  
22              MS. BONO:  And we were missing some of 
23 those, but obviously that's -- if they're not 
24 stipulated.  
25              THE COURT:  All right.  Those numbers, 
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1 I'll read them back again to make sure we're on the 
2 same page:  422, 4305, 4306, 4310, 4311, 4314, 7402, 
3 and 7605.  So the other exhibits the 
4 plaintiff-intervenors just read into the record are 
5 admitted, with the exception of these exhibits.  We can 
6 deal with them later, once we determine if they're 
7 agreed to or whether we need further foundation or 
8 whatever.  
9              MS. BONO:  Thank you, Your Honor.  

10              MR. HEINKE:  Thank you, Your Honor.
11              THE COURT:  Thank you.  
12              MS. BONO:  We also had number of 
13 stipulations, factual stipulations, that we were hoping 
14 to read into the record this morning.  
15              THE COURT:  All right.  
16              MS. BONO:  We also provided copies of 
17 these to the Court and filed them with the Court.  It's 
18 a proposed order approving the parties' stipulations 
19 regarding data available through the Colorado 
20 Department of Education.  I can provide a copy.  
21              THE COURT:  Okay.  Thank you.  I might 
22 have it here somewhere.  
23              MS. BONO:  We've given you a lot of paper.    
24              THE COURT:  Thank you.  
25              MR. KAWANABE:  Your Honor, we didn't 
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1 actually hand you a copy with notes on it, did we?  I 
2 apologize if we did.  Just wanted to make sure.    
3              THE COURT:  No, I don't see any notes.  
4              MR. KAWANABE:  Okay.  Thank you.  
5              THE COURT:  Did you want to read all of 
6 this, or did you just want to submit it?  
7              MS. BONO:  I'm thinking what I'd like to 
8 do is start with the -- I mean, you can tell me.  I'd 
9 like to read in the fact stipulations, certainly, that 

10 start on page 8.  But since the rest of this before 
11 page 8 is data, I could just refer to the subsection 
12 letters, if -- if that would be the Court's preference, 
13 because these are filed with the Court, and I think we 
14 also provided the Court with the proposed order.  
15              THE COURT:  Yes.  Let me -- yeah.  
16 Actually, I think it might have been granted.  But if 
17 you want to read it into the record, I think with the 
18 exception of all the data, you could make -- any 
19 objection by the plaintiff on that?  
20              MR. KAWANABE:  No objection.  
21              THE COURT:  How about for the State?  
22              MR. HEINKE:  No objection, Your Honor.  
23              THE COURT:  Why don't you refer to the 
24 section.  I think it was granted, just for the record, 
25 making it clear.  
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1              MS. BONO:  Thank you, Your Honor.  And I'm 
2 on page 8.  The parties stipulate to the following 
3 facts based on defendants' responses to 
4 plaintiff-intervenors' request for admission and 
5 plaintiffs request for admission:  
6              1.  The documents produced by defendants 
7 in response to plaintiff-intervenors' first set of 
8 discovery requests are genuine.  
9              2.  English language learners, ELL, 

10 students in Colorado can perform scholastically in 
11 school as well as non-ELL students.  
12              3.  The primary purpose of -- the CELApro 
13 is to determine the level at which Colorado NEP and LEP 
14 students meet the Colorado English Language Development 
15 Standards in four domains:  Listening, speaking, 
16 reading, and writing.  
17              4.  CELApro does not measure an ELL 
18 student's knowledge of Colorado's content standards.  
19              5.  Low-income students, students on the 
20 free and reduced price lunch program under the National 
21 School Lunch Act in Colorado, can perform 
22 scholastically in school on equal terms with 
23 non-low-income students.  
24              6.  The State of Colorado holds all 
25 students, with the exception of certain special 
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1 education students, to the same academic standards.  
2              7.  The primary purpose of the CSAP is to 
3 determine the level at which Colorado's students meet 
4 Colorado's content standards in the content areas 
5 assessed.  
6              8.  The ACT is a standardized test used to 
7 measure high school achievement and college readiness.  
8              9.  Title I and Title III funds must be 
9 used to supplement, not supplant state funding.  

10              10.  Colorado school districts offer 
11 different at-risk services for a variety of reasons, 
12 including, but not limited to, the demographics of the 
13 student population.  
14              11.  A low-performing monolingual 
15 English-speaking student who is not eligible for free 
16 lunch is not considered at risk for funding purposes in 
17 the Colorado public schools.  
18              12.  A district will not receive at-risk 
19 funding under the Public School Finance Act, PSFA, for 
20 a low-performing monolingual English-speaking student 
21 who is not eligible for free lunch.  
22              13.  Defendants do not require districts 
23 to hire teachers who teach ELL students to have a 
24 specialized degree or a certification to teach ELL 
25 students.  
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1              14.  The Colorado State Board of Education 
2 adopted the common core state standards for English, 
3 language arts, and mathematics.  
4              15.  The common core state standards are 
5 designed to be robust and relevant to the real world, 
6 reflecting the knowledge and skills that our young 
7 people need for success in college and careers.  
8              16.  The common core state standards for 
9 English, language arts, and mathematics are equal to or 

10 more rigorous than the Colorado Model Content Standards 
11 currently in place.  
12              17.  Public school districts in Colorado 
13 must adopt, at a minimum, the Colorado Academic 
14 Standards, which include the common core state 
15 standards for English, language arts, and mathematics.  
16              18.  C.R.S. 22-28-102 provides that early 
17 school failure may ultimately contribute to such 
18 children dropping out of school at an early age, 
19 failing to achieve their full potential, becoming 
20 dependent upon public assistance, or becoming involved 
21 in criminal activities.  
22              19.  The Colorado Preschool Program is 
23 limited to funding the equivalent of 10,080 FTE or 
24 20,160 children each year, C.R.S. 22-28-104(2)(a)(III), 
25 and each district has an allocation of CPP slots.  
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1              20.  Defendants do not provide full-day 
2 funding to Colorado school districts for all eligible 
3 kindergarten students.  
4              21.  High-quality preschool programs for 
5 ELL and low-income students can help better prepare 
6 those students to learn the state content standards and 
7 achieve their full potential.  
8              22.  The quality of preschool programs can 
9 help reduce the achievement gap between ELL students 

10 and non-ELL students.  
11              23.  The Statewide Financial Priority 
12 Assessment, FY 2009-2010, was prepared on behalf of the 
13 Public School Capital Construction Assistance Board by 
14 Parsons Commercial Technology Group to provide an 
15 assessment of public school facilities in Colorado for 
16 the period of FY 2009-2010 and to address the 
17 considerations set forth in C.R.S. 22-43.7-107.  
18              24.  The numbers contained within the 
19 Statewide Financial Priority Assessment, FY 2009-2010, 
20 are estimates as of March 2010.  
21              25.  As reflected in the forward of the 
22 Statewide Financial Priority Assessment, FY 2009-2010, 
23 the overall conditions of school facilities are ever 
24 changing due to many variables, including newly 
25 occurring deficiencies, new building construction, 
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1 repairs, renovations, and updated cost estimates.  
2              26.  The Statewide Financial Priority 
3 Assessment, FY 2009-2010, was accurate as of March 
4 2010.  
5              27.  School districts across the state 
6 have varying abilities to raise revenue for facilities 
7 and capital construction due to their property wealth.  
8              28.  A Colorado school district with a 
9 lower property value must levy a higher mill in order 

10 to generate the same amount of revenue when compared 
11 with a school district with a higher priority value.  
12              29.  A Colorado public school student's 
13 income, status, or race standing alone does not 
14 determine whether a student can achieve Colorado's 
15 academic standards.  
16              30.  Colorado state law does not currently 
17 prohibit a school district's local board of education 
18 from entering into agreements as defined in C.R.S. 
19 22-32-109.4(2).  
20              31.  Defendants have not conducted a study 
21 to determine the cost of funding all public education 
22 programs set forth in statute and regulation.  
23              32.  Defendants have not conducted a study 
24 to determine the cost, if any, to fund the local 
25 control clause.  
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1              33.  Funding under the English Language 
2 Proficiency Act, (ELPA), E-L-P-A, is limited to two 
3 years.  
4              34.  The proxy for at-risk funding under 
5 the Public School Finance Act does not include students 
6 qualifying for reduced price lunch under the National 
7 School Lunch Act, but only students qualifying for free 
8 lunch and students -- and certain ELL students.  
9              THE COURT:  Thank you.  And this was, as 

10 you indicated, previously filed with the Court, and I 
11 did grant it on August 3, 2011, and I will reiterate 
12 that now.  Any other comments from the plaintiff or the 
13 State?  
14              MR. KAWANABE:  Those were stipulated to 
15 from plaintiffs, Your Honor.    
16              THE COURT:  All right.  Thank you.  
17              MS. BONO:  Thank you, Your Honor.  
18              MR. KAWANABE:  Your Honor, for scheduling 
19 purposes, this afternoon we have two school officials, 
20 Shila Adolf and Gerald Keefe, and we would ask for an 
21 early lunch break if permissible, until approximately  
22 1 o'clock, with the expectation that we end slightly 
23 early.  
24              We apologize for the gap, but our next 
25 witnesses, John Barry and Lisa Escarcega, are only 



Lobato v. The State of Colorado TRIAL DAY 6 8/8/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

30 (Pages 1581 to 1584)

1581

1 available tomorrow.  So we're right on schedule, Your 
2 Honor.
3              THE COURT:  All right.  That's fine, then.  
4 We'll take the lunch break, then, till 1 o'clock.  All 
5 right.  Thank you.  
6              (Recess taken, 11:35 a.m. to 1:01 p.m.)
7              
8              
9              

10              
11              
12              
13              
14              
15              
16              
17              
18              
19              
20              
21              
22              
23              
24              
25              
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1 AFTERNOON SESSION, MONDAY, AUGUST 8, 2011
2              THE COURT:  All right.  We'll go back on 
3 the record in Case 05CV4794.  Are we ready to proceed?  
4              MS. GEBHARDT:  We are, Your Honor.    
5              THE COURT:  Okay.  Next witness for the 
6 plaintiff?  
7              MS. GEBHARDT:  Plaintiffs would call 
8 Ms. Shila Adolf, please.    
9              THE COURT:  If you would raise your right 

10 hand, ma'am.  
11                     SHILA JANE ADOLF,
12 having been first duly sworn to state the whole truth, 
13 testified as follows:
14              THE COURT:  Thank you.  Please be seated.  
15 And once you're seated, you can adjust that mic so it's 
16 comfortable for you.  Then if you would state your full 
17 name and spell both your first and last name for us.  
18              THE WITNESS:  Shila Jane Adolf.  
19 S-h-i-l-a.  A-d-o-l-f.  
20              THE COURT:  Thank you.  
21                    DIRECT EXAMINATION
22 BY MS. GEBHARDT:
23         Q.   Good afternoon, Ms. Adolf.  
24         A.   Good afternoon.  
25         Q.   What position do you currently have, 
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1 Ms. Adolf?
2         A.   Superintendent of schools for the Bethune 
3 School District.
4              THE COURT:  I'm sorry, I can't hear you.  
5              MS. GEBHARDT:  I'm going to tell her.  
6 Talk slowly.
7              THE COURT:  I couldn't hear you, I'm 
8 sorry.  
9         A.   Okay.  Superintendent of schools for the 

10 Bethune School District.  Better?  
11         Q.   (BY MS. GEBHARDT)  That's good.  So we'll 
12 have to watch the court reporter, just to make sure we 
13 talk slowly, because we both tend to talk fast.  
14         A.   Sorry.
15         Q.   That's okay.  Where do you live, 
16 Ms. Adolf?
17         A.   In Bethune, Colorado.
18         Q.   Can you tell us real briefly about your 
19 educational background, starting with your graduation 
20 from high school?
21         A.   I graduated from Bethune School District 
22 in 1994.
23         Q.   Slow down.  That's fine.  
24         A.   Sorry.
25         Q.   Okay.  Graduated from Bethune High School?  
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1         A.   In 1994.  Then went on to the University 
2 of Northern Colorado for undergrad degree, where I 
3 received a teaching endorsement for elementary 
4 education.  And I also received my master's degree in 
5 reading from University of Northern Colorado, then I 
6 did my Type D licensure from the University of Colorado 
7 at Denver.
8         Q.   And when did you finish your college 
9 education?

10         A.   The latest degree, I believe in 2003.  But 
11 I apologize . . .
12         Q.   That's okay.  A rough estimate is fine.  
13         A.   2003.
14         Q.   Can you tell us about your employment 
15 background, then, once you finished college?
16         A.   I have always worked for the Bethune 
17 School District.  They hired me as a new teacher in 
18 1998, and I've worked with them since then.  I just 
19 transitioned from a classroom teacher to an 
20 administrator over the course of the last 13, 14 years.
21         Q.   What did you teach when you taught at 
22 Bethune?
23         A.   A combined classroom of second, third, and 
24 fourth-graders.  I also taught sixth grade.
25         Q.   How long were you a teacher, roughly?
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1         A.   Ten years.
2         Q.   And then from there, what did you 
3 transition into?
4         A.   We were given a Comprehensive School 
5 Reform grant, so one of the grant goals was to hire a 
6 literacy coach, so I then became part-time literacy 
7 coach and classroom teacher, and then eventually became 
8 literacy coach, part-time administrator, and then 
9 transferred into superintendency shortly . . .

10         Q.   How long have you been the superintendent?
11         A.   This will be my fifth year.
12         Q.   Now, where is Bethune?
13         A.   We are on the I-70 corridor in the eastern 
14 end of the state.  So if you went out, we're about -- 
15 we're Exit 429.  So we're approximately 18 miles from 
16 the Kansas border.
17         Q.   What's the nearest larger town?
18         A.   Denver.  No, I'm kidding.  Burlington is 
19 the largest town close to us.  It's about 10 miles 
20 further east of us that offers like grocery, hospital, 
21 those types of things.
22         Q.   And how long have you lived in Bethune?
23         A.   Since I was a freshman in high school, 
24 minus the four years I left to get my undergrad degree.  
25         Q.   So as the superintendent of the Bethune 
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1 School District, can you tell us what your job 
2 responsibilities are?  And let me ask, are you also 
3 principal?
4         A.   Yes.  I have lots of roles at Bethune 
5 School.  We're a small K-12 district, so I serve as 
6 principal, superintendent, district assessment 
7 coordinator.  I have lots of hats.  So . . .
8         Q.   Well, describe your hats, please.  
9         A.   Okay.  Well, day in and day out, I'm 

10 responsible for evaluation of staff, I'm also 
11 responsible for professional development.  I also 
12 monitor the instruction of students.  We do all of the 
13 data analysis at the school.  And then the 
14 superintendent role is much more budgetary and things 
15 for CDE, regulatory, I think, more than my principal 
16 hat.  I always say the superintendent deals kind of 
17 with the structure of the school and the principal 
18 deals with the innards of the school.  So . . .
19         Q.   You do both?
20         A.   I do both.
21         Q.   Do you have any administrators who help 
22 you?
23         A.   I have two employees that we pay $3,000 to 
24 cover discipline when I am not there.  We call them 
25 lead teachers now.  Because we're really concerned with 
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1 the fact that -- we don't want the assumption that we 
2 have a lot of administrative support, because we don't.  
3 So they're really teachers on special assignment.  
4 They're given a period a day as well as the $3,000 
5 stipend.  One individual covers discipline K through 6 
6 when I'm not in the building, kind of a chain of 
7 command process, so that the teachers feel like they're 
8 supported beyond their own when I'm not in the 
9 building.  

10         Q.   And that's it?
11         A.   That's it, yes.  
12         Q.   Do you have any -- do you serve on any 
13 committees or councils in addition to being the 
14 superintendent?
15         A.   Ones within the school or in the 
16 community?
17         Q.   In the community.  
18         A.   I serve -- well, school-level-wise, I'm 
19 involved with all of the committees, and the school's 
20 kind of the hub of everything that happens at school.  
21 But personally, I serve on our parish education 
22 committee for our church.  We're also involved with 
23 like the district accountability, preschool, those 
24 types of committees that we are required to have.
25         Q.   What about outside of the school?  Are you 
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1 on any professional committees?
2         A.   I'm on CASA, which is the state-level 
3 representation for superintendents with CASE.  Do I 
4 have to define what those are?  
5         Q.   Just tell us what you do for CASA.  
6         A.   CASA, I'm basically the east -- eastern 
7 representative, so I represent our BOCES on that board.  
8 And, really, it's our association to talk in terms of 
9 superintendent leadership.  So I represent the EC 

10 BOCES, which is 22 districts.  They -- those gentlemen 
11 and ladies -- I was nominated by a colleague, and they 
12 voted to have me represent them on that board.  
13              Dealing with bylaws, how CASE functions as 
14 a -- as an organization.  It's our chance to have our 
15 voice into that organization, I guess is the best way 
16 to put it.
17         Q.   And what's the EC BOCES?  Can you tell us 
18 what that is, please.  
19         A.   It's a cooperative.  It's the East Central 
20 Cooperative of School Districts.  The East Central 
21 BOCES is where we get most of our support services, 
22 such as for SPED, Title I, some professional 
23 development, depending on what it is.
24         Q.   Can you describe Bethune a little for us?  
25 You said it's near the Kansas border.  What are the 
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1 economics of the region of Bethune?
2         A.   Well, we're an agricultural community.  
3 Most of our ag industry is not in the terms of seasonal 
4 crops such as corn, wheat, they're not vegetables and 
5 things like some rural areas.  We have a lot of 
6 livestock and we have feedlots.  Most of our migrant 
7 workers come to work on a feedlot or work for 
8 production, ag individuals, for corn, wheat, soybeans, 
9 sunflowers, primary crops.

10         Q.   And is your family involved in 
11 agriculture?
12         A.   Yes.
13         Q.   How's that?
14         A.   My husband is a fourth-generation Adolf to 
15 return to the land.  He farms a section of his own 
16 ground, as well as his family owns ground in the 
17 community.  I always tease people that's why I can't 
18 leave.  We can't move that land.
19         Q.   And you touched on it a little bit.  But 
20 how important is the Bethune School to the community of 
21 Bethune?
22         A.   It's -- it's so important.  It's the life 
23 of the community.  We don't have community centers.  We 
24 don't have anything, really, but the school.  And 
25 housing.  So our families' functions, almost everything 
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1 is through the school.  It doesn't matter if it's 
2 outside organizations; everything happens at the 
3 school.  
4              I think to lose our school would be 
5 detrimental to assessed value, it would be detrimental 
6 to the heart of the community.  When you drive down 
7 I-70, you can see the towns that lost their schools, 
8 and there's nothing there.  They're not a thriving 
9 organization at all anymore.  There's no community.  

10         Q.   And to your knowledge, how long has the 
11 Bethune School been there?
12         A.   The actual facility was built in 1926, 
13 which actually unified all of the country schools in 
14 our area.  Bethune is a Russian-German settlement 
15 community, so there's a lot of history and heritage in 
16 our -- it's deeply rooted, as far as the settlement of 
17 the state.  There's just -- there's a lot of history in 
18 Bethune.
19         Q.   So let's move down and talk a little about 
20 the school district itself.  How many kids are in the 
21 Bethune School District?
22         A.   Currently 133.  
23         Q.   And can you talk a little, please, about 
24 the demographics of the students that go to Bethune.  
25 What percent are minority, what percent are language 
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1 learners?
2         A.   We have 44 percent of our students are 
3 considered ELL population, or have English as a second 
4 language.  The rest is predominantly white.  We are not 
5 diversified beyond white and Hispanic.  We don't have 
6 too many other subgroups.  Once in a while you have a 
7 kid move in, but rarely.  Most of our Hispanic 
8 population is linked to our ag basis.  They work for 
9 the production ag people in our community.

10         Q.   And what percent of your students are on 
11 free and reduced lunch?
12         A.   Last year we had 73 percent.
13         Q.   And can you describe the physical layout 
14 of the school?  Is it all on one site?  Just kind of so 
15 we get a picture of where the school is and how it 
16 sits.  
17         A.   If you were to take about three street 
18 blocks, our entire facility sits on three blocks of 
19 land.  In 1998, an additional building was put up to 
20 try to house our high school.  So really we're one 
21 facility, but there's a gap of about, I don't know,   
22 30 yards in between two buildings.  But we're one 
23 campus.
24         Q.   So as the superintendent of Bethune, what 
25 is your -- what are your main goals for your district 
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1 and your students?
2         A.   One of our primary focuses is to try to 
3 help raise productive citizens.
4         Q.   And how do you go about doing that?
5         A.   One of our main goals to produce 
6 productive citizens is to try to get our kids to -- so 
7 goal-oriented that they realize Bethune is a small 
8 basket in a big world, to help make them competitive on 
9 a market beyond living and breathing in our community.  

10 With the economy the way it is now, the blue collar 
11 jobs really don't exist in our community.  
12              So we need to train our kids to either get 
13 really good at a trade so that they can function in our 
14 community, or they have to have the confidence and the 
15 ability to leave our community and move to a larger 
16 city or move to another location.  And that's sometimes 
17 a barrier, for kids to transition to a larger structure 
18 when they've been from a small community.
19         Q.   And do the demographics of your students 
20 enter into that challenge that you just described?
21         A.   They definitely enter into it.  You want 
22 to try to train your students that they can -- I feel 
23 like right now we're dealing with a group of parents 
24 that don't necessarily feel like their kids need to 
25 achieve above and beyond where they are, because they 
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1 can't see the direction to get there.  
2              It's not that they don't want them to, but 
3 they think -- I hear parents say a lot of times, well, 
4 I've done all right with a high school diploma, and -- 
5 I want them to start thinking about what could you do 
6 if you could leave this community.  
7              A lot of our kids quit school after the 
8 first year of college, and I think that's partly 
9 because we have not prepared them to deal with -- and 

10 I'm not saying just the school district, as humans, as 
11 a community, we've got to prepare them to be able to 
12 compete in different markets, against different kids, 
13 and different aggressive situations.
14         Q.   So how are your students doing?
15         A.   In -- 
16         Q.   In terms of let's talk about achievement.  
17         A.   Okay.
18         Q.   And the different ways that you measure 
19 achievement.  So how are your students doing right now?
20         A.   Well, I think if you looked at our data, 
21 according to CDE, our students aren't performing where 
22 they need to be.  I would say we're definitely 
23 struggling in writing, our achievement's low in 
24 writing.  We've put a lot of emphasis on our reading 
25 and math, a lot of our efforts.  You can see an 
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1 increase in math.  We generally -- I'd say they're in 
2 the middle of the road achievement-wise.  We close 
3 gaps.  So we're working on closing gaps between our 
4 minority groups and our free and reduced and white.  
5 But it could be better.  I don't think we're a shining 
6 star for the state in achievement.
7         Q.   Are you familiar with the term 
8 "achievement gap"?
9         A.   Yes.

10         Q.   And how would you define an achievement 
11 gap?
12         A.   A gap between the subgroups.  We're 
13 looking to see, you know, at least in terms of what we 
14 do at school, is there an achievement gap between our 
15 white kids versus our Hispanic.  Is there a gap in -- 
16 gap just meaning exactly what it means, is there a 
17 space between what they're performing at and where 
18 another subgroup is performing.  
19         Q.   I'm going to put up Exhibit -- Plaintiffs' 
20 Trial Exhibit 10093.  Ms. Adolf, do you recognize that 
21 document?
22         A.   Yes, I do.  
23         Q.   And what is it, please.  
24         A.   This document is created by the department 
25 of ed, and it's the frameworks report.  I don't know 
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1 how to -- it's the performance frameworks.  So 
2 basically what we do as a district is we look at areas 
3 that we are meeting the standard the state has set and 
4 where we're not, and then we develop our Unified 
5 Improvement Plan based on this data.  So it's really a 
6 compilation of our data.  
7         Q.   And does it give you an accreditation 
8 status?  Up in the upper left-hand corner.  
9         A.   Yes, it does.  But it -- 

10         Q.   And what is your accreditation status 
11 according to the department of education?
12         A.   We're accredited with an improvement plan.  
13 But if you talk to CDE, they say they don't give you an 
14 accreditation status, so I have a hard time answering 
15 that question.
16         Q.   What would they call it to you?
17         A.   We've been around and around about that.  
18 Because basically you give this to your board of 
19 directors to approve, that's your accreditation, but 
20 legally the board should set your accreditation.  So 
21 it's kind one of those I'm too young or not wise enough 
22 to understand.  
23         Q.   And the second page of this report, what 
24 does that show us just in general?
25         A.   In general it's breaking it down by 
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1 content areas as well as you'll see some subgroups.  
2 Ours has a lot of NAs because our N population is not 
3 high enough.  If they were to populate with the actual 
4 number of students, someone in our community could 
5 determine whose kid that is or -- do you see what I'm 
6 saying?  
7              So if you look in that column where all of 
8 the NAs are, it's because so few number of kids were 
9 tested in that content area or existed in that 

10 subgroup, that you don't want your son or daughter's 
11 data to be very transparent to the community.  So 
12 basically that's what it is.  
13              Did that answer your question good enough?  
14         Q.   Yes.  Thank you.  And then, Ms. Adolf, you 
15 talked about how this information then rolls into 
16 what's called a Unified Improvement Plan?
17         A.   Correct.
18         Q.   What's a Unified Improvement Plan?
19         A.   The Unified Improvement Plan was a tool 
20 that the state created to basically try to drive school 
21 improvement.
22         Q.   What work goes into putting together a 
23 Unified Improvement plan?
24         A.   It's a horrifying process, I'll be very 
25 honest with you.
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1         Q.   I can see why you think that.  
2         A.   I'm trying not to be too negative.  It's 
3 very time-consuming, and it's not a document that's 
4 readily used by our staff.  It's hard to understand.  
5 It's not a good tool to use with the community.  All of 
6 my groups have seen this document, whether it be 
7 accountability, preschool committee, our ELL advisory 
8 committee, and the questions are just so huge as to how 
9 it actually impacts what we're doing with our students.  

10              So what I've spent my summer doing is 
11 rewriting the Unified Improvement Plan to better show 
12 that it's an action document.  I think this is 
13 regulatory.  The state's trying to say -- their 
14 intention, I think, is okay, to say okay, everybody 
15 needs to improve schools.  But whether or not it's 
16 something you do to meet regulatory guideline or 
17 whether it impacts our student achievement I think is 
18 questionable.  
19              It took over a hundred hours to complete 
20 the Unified Achievement Plan for my district, and I 
21 wasn't turnaround.  So I can only imagine for them.
22         Q.   So I've put up 10092.  Could you tell us 
23 what that is, please.  
24         A.   Basically it's the cover sheet.  So CDE 
25 pre-populated these cover sheets and wanted us to use 
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1 them to write our goals.  So we would have taken 
2 elementary, what our percentage -- where we were with 
3 the data percentage-wise, set a goal to improve that 
4 data, and this would have been the first few pages on 
5 the UIP.
6         Q.   And the UIP?
7         A.   Is Unified Improvement Plan.  Sorry.  I 
8 will use the acronyms probably too much.
9         Q.   Okay.  And does the Unified Improvement 

10 Plan give a summary of the achievement?
11         A.   Yes, it gives a summary of achievement.
12         Q.   And what does it show us, for example, on 
13 page 13?
14         A.   Basically what we did is a trend analysis 
15 to see where our kids were not performing.  And as you 
16 can see, our '07-'08 reading was at 63 percent, then 
17 went to 64 percent, then we dropped back to 53 percent.  
18 So that's -- CDE's recommendation for writing an 
19 improvement plan is to ask why five times.  Why, and 
20 then why, and then why and why and why.  
21              That strategy was cumbersome to me, so 
22 what we tried to do was look for trends.  And overall, 
23 our -- we're consistent low performance of free and 
24 reduced and ELL students in reading, math, and writing.  
25 And that number really depends on the mobility of the 
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1 kids.  The more our kids are not immobile is better.  
2 Of course, everybody knows that.  So it's trending -- 
3 our gaps are closing a little bit because I think our 
4 mobility is down.  
5         Q.   Can you explain what role mobility has in 
6 achievement in your population, please.  
7         A.   Well, mobility absolutely creates gaps.  
8 It does inherently.  So when parents move their 
9 students from one district to another, there's just a 

10 lot of times there's a gap in time.  Maybe the student 
11 wasn't enrolled in school, there's an inconsistent 
12 curriculum, or something's different between school to 
13 school.  It just naturally creates a gap.  Every time 
14 students move, you're creating some kind of a gap.  I 
15 wouldn't say maybe high-achieving students, but the 
16 students I deal with, they can't handle moving very 
17 frequently.
18         Q.   And so what -- what in those numbers do 
19 you think you -- what percent -- not what percent, but 
20 why do you think those numbers are impacted by the 
21 mobility of your students?
22         A.   I think consistency promotes achievement.  
23 If you can keep the kids there, this will help.  But 
24 it's not just consistency in kids, it's also 
25 consistency in staff.  That's one thing, when our data 
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1 dropped, I think having a larger number of 
2 inexperienced teachers hurt us, in essence.  We had a 
3 lot of veteran teachers retire in one year, so we hired 
4 seven new staff members out of 13.  That's pretty --  
5 it's a huge impact.  That's all I can say.  
6              It's honestly hard.  And not that new 
7 teachers aren't good people or good teachers, it just 
8 takes time, I think, to develop them and do some 
9 professional development that maybe they didn't get in 

10 a teacher prep school to get them on board where you 
11 need to go.  Especially in reading.  New teachers 
12 struggle in teaching reading.  
13         Q.   Do you know why that is?
14         A.   I think undergrad is less aggressive with 
15 putting kids through regress programs.  I think that 
16 the money issue is a factor for -- you know, higher 
17 ed's being hit pretty hard, and I don't think they're 
18 as thorough in making sure kids meet specific -- I 
19 worked a little bit with UNC and Regis, to say these 
20 are some things we see coming out that aren't working.  
21 And reading's usually the primary focus.  
22              They'll expose them to certain programs, 
23 but not to actual strategies, to what to do with a kid 
24 that doesn't know how to read.  And I think that's 
25 almost detrimental in my community, because we don't 
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1 have a strong professional development base.  It takes 
2 us too much time to build that teacher to be adequate 
3 in that area.  
4         Q.   Just to remind you to talk slowly.  
5         A.   Sorry.
6         Q.   Please pay attention to the court 
7 reporter.  So are these achievement gaps a concern to 
8 you as a superintendent of Bethune Schools?
9         A.   Yes.  

10         Q.   And why is that?
11         A.   Because I think it's overall, as the one 
12 employee as the board of directors, to provide guidance 
13 on improving achievement.  And I'm a mother.  I want my 
14 kids to achieve just like I want everybody else's.  I 
15 want kids to come out ready to compete in this world.
16         Q.   And what are you doing in Bethune to try 
17 to close that achievement gap?  Can you give us some 
18 examples?
19         A.   Well, writing is one of our concern areas.  
20 So an example last year, we decided one of our goals 
21 was going to provide shorter, more frequent 
22 opportunities to kids to write.  So we started an 
23 in-house letter writing program, which kids wrote to me 
24 regularly.  And we gave them opportunities to feature 
25 polished work and put some effort behind that.  Because 
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1 some of our writing problems deal with our 
2 demographics, too.  Our grammar is not as good as a 
3 community.  Just little areas that we have to work on.  
4              Starting mentoring programs for seventh 
5 through 12th students.  Basically, the best way I can 
6 describe it is elementary teachers are somewhat like 
7 mother birds.  They own their kids, they really enjoy 
8 them.  By the end of any elementary year, usually 
9 elementary teachers feel so attached to those kids.  We 

10 see a decrease in achievement from sixth to seventh, so 
11 my attempt was to recreate that effect with high school 
12 teachers that bond to the kids less because they only 
13 have them 54 minutes a day.  
14              So strategy one was we assigned eight or 
15 nine kids to each high school teacher for them to meet 
16 with weekly, to provide one more resource for kids that 
17 are struggling.  So like say a student's failing and 
18 I'm their mentor, then I would meet with that teacher 
19 as well as the parent to write an action plan for how 
20 we're going to get the student back on track.  
21              Also just providing that chance to be 
22 unified with somebody else, to have somebody take an 
23 interest in you.  
24         Q.   And to help advocate for you?
25         A.   Yeah, definite advocate.  And I think that 
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1 the teachers have responded pretty well to this.  Even 
2 with kids that maybe they don't have the best rapport 
3 for.  We just created a structure and guideline.  And 
4 the degree of effectiveness is definitely all over the 
5 board right now.  When you get new teachers, it takes a 
6 while for them to connect with a group and those kinds 
7 of things.  But it's been effective.
8         Q.   Can we go back to the writing campaign?  
9 And can you be a little more specific about really what 

10 that looks like and what your role is in that, please.  
11         A.   It was a lot of letters.  But what I did 
12 is I talked to the kids at the beginning of the year 
13 about the importance of how you speak and how you write 
14 as a reflection of you as a person and your 
15 intelligence.  So we made goals for them to use so many 
16 new words and to give -- we know that it takes seven to 
17 ten exposures to vocabulary.  So I encouraged them to 
18 use vocabulary words, it was one more opportunity.  
19              So I wrote all of the kids in the 
20 elementary -- actually, K through 7 a letter, and we 
21 all have mailboxes on our door.  And then I encouraged 
22 them to write myself back, as well as other staff 
23 members.  A little bit overwhelming at times.  I 
24 would -- I'd literally ride in the car and write back 
25 letters to my students.  But I felt like as long as 
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1 they were excited about doing it.  
2              And I would write notes back to them 
3 instructionally, saying gosh, thank you so much for 
4 your letter, but I notice you're not using your 
5 question marks correctly.  So then I would write a 
6 model sentence for them.  And then I would also 
7 communicate -- I just started keeping tabs for 
8 teachers, saying, gosh, this is what I'm seeing in 
9 letters, your kids really aren't using end punctuation 

10 marks or things that -- their verb tenses are wrong.  
11              It was kind of an eye-opener, to see what 
12 would they write without that rigorous teacher saying 
13 okay, I want you to proofread and -- it's just off the 
14 cuff.  And it was fun.  We bought fun stationery, put 
15 stickers on it, made it -- literally created in-house 
16 stamps.  They have mailmen that deliver the mail.  
17              So my youngest daughter loves to check my 
18 mail.  And when she pulls out the heap of papers, I'm 
19 just like -- have mixed emotions.  I love it, and then 
20 I'm like oh, no, when am I going to write 30-some 
21 letters back.  
22              And I've had kids reveal things to me that 
23 are going on in their lives in the letters, and I think 
24 that's great.  Because a lot of times you don't know 
25 that someone's struggling without them feeling safe 
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1 enough.  You know, I've found out bullying situations 
2 in the letters.  I've found out about things that were 
3 going on for them at home that they just needed 
4 somebody to talk to.  
5              So once that started happening -- told you 
6 I wouldn't get teary, so sorry.  
7         Q.   It's okay.  Do you want a minute?
8         A.   Sorry.
9         Q.   Do you want some water?  You okay?

10         A.   I'm okay.  Sorry.
11         Q.   Okay.  That's okay.  So you found it to be 
12 a positive process for your students?
13         A.   I think it's positive for the kids.  But a 
14 little overwhelming, honestly.  I'm going to do it 
15 again, but I'm going to try to find ways to manage it 
16 so it's not so much -- it's a lot -- kids are 
17 disappointed when you don't write them back, so I took 
18 it personally to make sure they got a letter within a 
19 day or two of giving me one.  So that was a little 
20 overwhelming.
21         Q.   Are you familiar with something called the 
22 Parent Institute?
23         A.   Oh, yes.  That was one of our success from 
24 last year.
25         Q.   Can you explain that, please.  
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1         A.   We kind of stole the idea out of Chicago.  
2 The Parent Institute was basically designed to say what 
3 can we provide for our parents to build and strengthen 
4 them as parents.  So we did a needs assessment just 
5 online as our parents -- we have a high attendance for 
6 our back-to-school night.  So we did an online survey 
7 to say if the school could bring you anything, you 
8 know, to support you, what could we do.  And really we 
9 tried to hit our -- it was all over the board on things 

10 people wanted.  
11              But overall, they wanted things on how to 
12 keep their kids safe on the Internet, how do I help my 
13 child who doesn't know how to read at home, how do I 
14 handle homework.  So we created every third Thursday of 
15 the month a Parent Institute based on something 
16 different.  And sometimes there was something fun, like 
17 one time we brought in an author, and one time we did a 
18 family game night.  But our attendance was 115-plus on 
19 those nights of parents coming in.  And I think for our 
20 community, that's a good number.  
21              A couple of times they were below that, 
22 and it was around the holiday season, so I think it's a 
23 natural just busy time for people to have to get out.  
24 Between Thanksgiving and Christmas was not as good, and 
25 then it surged back up in January.
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1         Q.   And when you say it was one of your 
2 successful programs, why did you say that?
3         A.   I think attendance proves that it was 
4 successful, as well as feedback from community members.  
5 I -- when I became superintendent, I created more 
6 advisory committees because I felt like especially our 
7 ELL population, their parents, in their culture, the 
8 Hispanic culture, they don't have the confidence 
9 sometimes or feel like it's respectful to speak up at a 

10 public meeting.  
11              And once I became aware of that, I decided 
12 we need to -- you could see an infrastructure of 
13 leaders in that community, so I invited -- most of them 
14 are women, but I invited them to come in and create an 
15 advisory committee to say what can the school do 
16 better.  
17              And honestly, it first started, they 
18 really wanted Cinco de Mayo celebrated, you know, some 
19 non-things, but now we're down to talking about what 
20 does homework look like or learning that your families 
21 that don't speak English take all school letters to one 
22 woman in the complex and have her read them and say 
23 what's this teacher trying to say to me.  
24              That helped, knowing that was happening.  
25 So then we could change how we were communicating, try 
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1 to be more -- do more home visits, things that made it 
2 not so overwhelming.  But Parent Institute's good.  
3 Sorry.  
4         Q.   Are you going to continue it?
5         A.   I will continue that.  In fact, we've 
6 already got a schedule set for that.
7         Q.   What's Dynamic Dimensions?
8         A.   Dynamic Dimensions is an organization in 
9 the Burlington community, actually, but we function 

10 close to them, that services individuals that have a 
11 handicap such as Down Syndrome, any sort of mental 
12 retardation that has been diagnosed.  Most of the 
13 clients are above 25 years and older.  But it's a 
14 program that they actually live there, and then they 
15 work with the clients to whatever maximum capacity they 
16 can be at.  
17              Our school's been involved with Dynamic 
18 Dimensions for the last probably five or six -- I think 
19 six -- I don't know, five or six years.  But we take 
20 our -- my mentor group goes over there once a month, 
21 and we play games with them or do some kind of service 
22 project with them, and then they come over and eat 
23 lunch with us once a month.  We send our bus over and 
24 pick them up.  It's an 8-mile drive.  Get them in our 
25 community.  
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1              Our goal with interfacing with Dynamic 
2 Dimensions was, one, for the kids to recognize what 
3 kind of things are happening in our community, and also 
4 to be very sensitive to diverse populations.  Because 
5 DDI has clients that they're very affectionate, they 
6 like to talk to you in the community, and our kids tend 
7 to shy away from that.  If I walked my kids down the 
8 16th Street Mall, they would probably be like oh, my 
9 gosh.  But they just aren't used to dealing with things 

10 outside of their comfortable level.  And I wanted to 
11 push of the comfort level while they were at home, and 
12 that was one way I could do it, plus give back to an 
13 organization that doesn't get enough volunteers.
14         Q.   How do you interact with the seniors in 
15 your community?
16         A.   The seniors also come in for lunch, and 
17 that's been a really good program to start.  We started 
18 with just a few grandparents coming in when I invited 
19 them.  Now we have 30-plus that come in.  Usually twice 
20 a month.  On holiday months it's only one once a month, 
21 and they'll come for our big -- our cooks always have 
22 a, you know, Thanksgiving dinner day or whatever.  
23              But honestly, I think it's been great, 
24 because our seniors need to learn our kids, and they 
25 need to be supportive of our kids.  And once their kids 
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1 are gone, or they're even at the age where their 
2 grandkids are gone, they start to lose a reason to 
3 interact with the school.  And I think it's been 
4 twofold:  Not are they so reclusive, being in their own 
5 homes, they're coming out, they getting out and about, 
6 they're visiting with each other, but they've also 
7 taught our kids how do I have visit with an elderly 
8 person.  
9              And we started out by giving our kids 

10 guided questions and having them interact with them.  
11 But a lot of them are alumni.  Our community is deeply 
12 rooted.  A lot of people stay in the community.  So 
13 it's been enjoyable to listen to alumni and community 
14 members that maybe graduated in '31 or, you know, 
15 they're the last one in their class, and they're 
16 showing the kids on the wall their picture and telling 
17 them back when I was here at school.  And it's been 
18 lovely.  I think it's been a great program.  
19         Q.   And will you continue that again?
20         A.   I'll continue that as well.  
21         Q.   So let's talk a little about standards and 
22 standards-based education.  What's your understanding 
23 of what a standards-based education is?
24         A.   Well, I always tell my staff that the 
25 standards are a common target that we should be 

1611

1 shooting for to kind of align where our kids need to be 
2 at a certain point in time.
3         Q.   And the standards.  Since you've been 
4 superintendent, have they changed?
5         A.   Yes.
6         Q.   And can you explain that, please.  
7         A.   Well, that's a little bit of a frustrating 
8 process, because we don't have a curriculum writing 
9 team.  So when they adopted the new standards, which I 

10 can't tell you, was in '10, I think, I don't know the 
11 date specifically, but then the state went after Race 
12 to the Top dollars and adopted common core, so the work 
13 we had done over about eight months was pretty much 
14 disregarded, and we went forward with a new set of 
15 standards.  
16              So right now we're hoping to start with 
17 common core here.  My staff reported today.  So . . .
18         Q.   And how do you go about setting the 
19 curriculum in Bethune?
20         A.   Curriculum is an interesting word, because 
21 it means something different, I think, to other people.  
22 But for me, curriculum is basically the unit objectives 
23 you want your teachers to teach and go forward.  Some 
24 administrators will tell you curriculum's textbooks.  
25 I'm striving for our staff, that's very knowledgeable 
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1 about our students, very knowledgeable about the 
2 standards -- hopefully will be, since they're new, 
3 they're not yet -- to be able to say what's a 
4 reasonable target for this quarter, to say what are we 
5 going to teach, progress monitor, and re-teach, and 
6 getting away from saying okay, we're on Chapter 17, so 
7 we're moving right to Chapter 18.  
8              I want them to shift away from that and be 
9 more focused on what do the kids actually learn and 

10 what do we want them to walk away with.  And I think in 
11 high school that's a greater challenge.  High school 
12 teachers don't progress monitor as well, and it's 
13 inherent in the data tools.  
14              In elementary, we have a lot more tools as 
15 far as, one, you have the child all day.  That helps.  
16 But I think high school teachers struggle, in 54 
17 minutes, to do progress monitoring, which means to set 
18 the target clearly at the beginning, what do I want the 
19 kids to accomplish, when they don't accomplish it, how 
20 am I going to go back and re-teach it instead of just 
21 moving on in the curriculum.
22         Q.   And so where you're starting that process 
23 over; is that -- 
24         A.   We're starting the process over, which is 
25 a little disheartening, because we spent three years 
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1 working with the old standards, and -- and really it's 
2 irrelevant.  Even if they say it changes 20 to        
3 30 percent of what you're teaching, I don't have a 
4 curriculum writing team to do that analysis, so it's 
5 easier for me to go backwards and go back to the 
6 beginning and write unit objectives.  
7              That's not an easy sale with my 
8 staff, especially the veterans.  But I think we've 
9 created a template that I think works for us.  The 

10 problem for us is time and resources to get it done.  
11 It's ten days before school starts, so are they going 
12 to have a developed curriculum by the end?  No, not in 
13 ten days.  But we're just going to have to bite off 
14 pieces of it as we go.  
15         Q.   Who's the curriculum director?
16         A.   I really don't have one, but I guess 
17 you're probably going to say I do most of all that 
18 guidance.  I'll train the staff in how to look at the 
19 standards, unwrap them, and try to walk them through 
20 picking out the most essential objectives.
21         Q.   And in addition to textbooks, are there 
22 instructional materials that you also need to align 
23 with what you're trying to teach?
24         A.   That's the most critical piece that I 
25 think we're in danger of losing, is if we don't, 
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1 teachers latch on to textbooks, because it's the 
2 easiest resource available, whether they're new or old.  
3 I don't know that -- you know, our BOCES has spent a 
4 great deal of time working on writing math curriculum, 
5 and that's always a big fear, is when you look at the 
6 resource column, none of us have -- in our area, 
7 anyway, have the resources that are listed in that 
8 column.  And that's a fear for me.  To say will my 
9 teachers have everything they need or want?  No.

10         Q.   So what kinds of offerings do you have for 
11 your kids?  And let's start with elementary school.  
12 Are they able to take art?
13         A.   Yes, once a week.
14         Q.   And how about music?
15         A.   Twice a week.
16         Q.   And as you move up into the middle and 
17 high school, are you able to offer any advanced 
18 placement classes?
19         A.   No.
20         Q.   Do you think electives are an important 
21 component of a high school curriculum?
22         A.   Yes.
23         Q.   And why is that?
24         A.   I think we have to be really careful not 
25 to stifle a learner, because we're not exposing them to 
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1 where they have natural talents.  And that's one 
2 disadvantage, I think, in our community, is if you are 
3 an inherent artist, I'm not going to accentuate those 
4 skills as well as maybe you could get in a metropolitan 
5 area, and as a mother, I think that's sad.  Because I 
6 think kids come to us with numerous gifts, and we have 
7 to be able to try to tap them.  
8              That's why we try to at least expose them, 
9 to say there are people in this world that do this for 

10 a living, what could you do.  We try to get very 
11 college prep oriented, and I think that's a 
12 disadvantage for our kids.  It sets them up for failure 
13 right away if that's not where their skill or interest 
14 is.
15         Q.   And so how do electives work for those 
16 kids who might not be headed to college?
17         A.   Every student at Bethune School has a 
18 choice to take electives.  The kind of balancing act 
19 for us is generally art and music go together, and you 
20 have to choose at Bethune.  So -- or drama.  An example 
21 being most of our kids in music would really love to be 
22 in drama.  But they can't do them together.
23         Q.   And why is that?
24         A.   I don't have the manpower to do it.  Our 
25 electives are all sixth and seventh hour, sixth for 
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1 junior high and seventh for high school.  And there's 
2 one period, so you choose your most favorite thing.
3         Q.   And so I interrupted you.  So why do you 
4 believe the electives are important for those kids who 
5 might not be college bound?
6         A.   I think it's important to expose them to 
7 the what ifs in the world, what if I was an artist, 
8 what if I could do, you know, something with my music 
9 talent.  And I don't think our community is even --  

10 there's nothing in our community to build it.  And if I 
11 don't build it, what do they do?  So I think that, you 
12 know, you would have to drive a good deal just to 
13 even -- you know, I always use the example of 
14 gymnastics.  
15              You know, if you have a natural tendency 
16 to be a gymnast, you're not going to thrive in our 
17 community.  There's nothing to service you.  I don't 
18 service it at school.  The nearest place you could even 
19 do gymnastics lessons is 50 miles away.  So depending 
20 on resources, a family, maybe a more affluent family 
21 member could drive their child that far, but I would 
22 say most of my population, the parents don't have the 
23 time or the resources to drive that far.  
24         Q.   Do you have something called the VNET?
25         A.   Yes.
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1         Q.   And what is the VNET?
2         A.   It's a distance learning program.  It's 
3 through our East Central BOCES cooperative.  Basically, 
4 we have the opportunity to bring in classes from 
5 another area over a television.  And it's pretty 
6 advanced equipment.  So that the instructor can see our 
7 kids and do those things.
8         Q.   Are there limitations to the classes that 
9 you're able to offer through the VNET?

10         A.   Such as?  
11         Q.   Signal issues.  
12              MS. MARKEL:  Objection, Your Honor.  
13 Leading.  
14         Q.   (BY MS. GEBHARDT)  Are there scheduling 
15 issues with the VNET?
16              THE COURT:  Sustained.  
17         A.   Yes.  
18         Q.   (BY MS. GEBHARDT)  What are they?
19         A.   West end, is considered from Limon into 
20 Denver, generally has a larger population, so we have 
21 some connectivity problems.  I know we've kind of had 
22 to battle for -- kind of the argument, because they 
23 have 98 kids in a class and I only have six, who gets 
24 the connectivity kind of battle of arms.  So that's 
25 always an issue.  

1618

1              As well as availability -- the 
2 availability of an instructor.  We have a hard time 
3 getting high school teachers that want to teach on the 
4 distance learning system.  And usually once we can get 
5 them on there, they do pretty well and are okay with 
6 them.  It's a comfort level.  How do you instruct a 
7 class that you can't necessarily interact with, and 
8 what does interaction look like.  
9              We use the VNET for college classes and to 

10 offer Spanish, because we can't afford a full-time 
11 Spanish teacher.  
12         Q.   And is it free?
13         A.   No.
14         Q.   How much does it cost?
15         A.   $23,000 a year.
16         Q.   And are there additional costs per 
17 student?
18         A.   Yes.
19         Q.   And what are those?
20         A.   They average around $250 a student.  
21         Q.   How important, as superintendent of 
22 Bethune Schools and principal, is the issue of time?
23         A.   It's huge.
24         Q.   Can you explain that?
25         A.   Well, there's not enough time to do most 
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1 of what we need to do.  I don't know if that's where 
2 you're going.  In terms of kids, we've extended our day 
3 to try to give us more time to -- if you look at our 
4 science data, it's tragic.  But I also feel like if a 
5 kid, a student cannot read or write, my focus is going 
6 to be there versus science.  
7              So we're trying to build in opportunities, 
8 one, to have our kids get support from school.  So 
9 basically what I did is I extended our day.  I didn't 

10 give our teachers more money, I didn't do anything to 
11 compensate for it, but I just felt like to get a kid in 
12 school before or after was a challenge for 
13 us, especially those that have to drive.  
14              There's not a lot of housing in the actual 
15 town of Bethune, so our parents drive in from our 
16 communities or the farm.  So we extended the day to 
17 create what we call an access period.  We use our 
18 lowest data points.  So mostly -- CSAP's usually our 
19 lowest data point for any student.  And then we place 
20 them with the content area teacher that has the lowest 
21 data point.  
22              So if we have a student that's low in 
23 math, they're going to go to the math teacher for 
24 access period and get additional support.  So we had to 
25 try to build in time for our kids.  Staff-wise, 
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1 it's -- it's hard to be a teacher.  You have to work 
2 very hard, and you do it because you love those kids, 
3 not because of anything else.
4         Q.   So how much time did you add to each day?
5         A.   37 minutes for students and about 49 for 
6 staff.
7         Q.   And so can you just explain the structure 
8 of the day and how the access period fits into that, 
9 please.  

10         A.   We start out with a normal six periods 
11 through the day.  We decided to put access period 
12 towards the end of the day, because then kids would 
13 have the opportunity to have some homework.  Instead of 
14 doing it early in the morning, where they wouldn't have 
15 been to all of their classes.  And seventh is elective, 
16 so we felt it was good study period.  And then you had 
17 downtime, because you're going to transition into your 
18 elective.  So we go through the normal six periods a 
19 day, and then we do a 30-minute access period, and then 
20 seventh hour.
21         Q.   And how long have you had that extended 
22 day?
23         A.   This will be our third year.
24         Q.   And are you planning to continue that?
25         A.   Yes.
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1         Q.   And have you found that to be beneficial 
2 to your students?
3         A.   I don't know that it necessarily has 
4 been -- this will be the third year, so I think 
5 data-wise I'm hoping to see a higher trend.  But as far 
6 as satisfaction of teachers and kids turning in 
7 homework or feeling kids are making an effort to keep 
8 assignments and things up to date, I would say yes.  
9              And parents honestly like it.  It more 

10 mirrors their work schedules.  So they can drop their 
11 kiddos off.  Instead of some downtime before or after 
12 school, it more mirrors their work schedule.  I thought 
13 I might get complaints from parents, and I had.  One
14         Q.   How long is the day?  When does it start 
15 and end?
16         A.   It starts at 7:45 and ends 3:48.
17         Q.   And is that five days a week?
18         A.   Yes.  
19         Q.   Now, you have students that we've 
20 described as being on free and reduced lunch and -- or 
21 at risk.  Do you have an at-risk population at Bethune?
22         A.   Well, our ELL -- I can't tell you the 
23 percentage off the top of my head.  I'm sorry.
24         Q.   But you have students who qualify for free 
25 and reduced lunch?
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1         A.   Yes.
2         Q.   And why is it important to know which 
3 students qualify for free and reduced lunch?
4         A.   Well, we definitely have to -- I always 
5 tell my staff that, you know, we don't want to see 
6 color and we don't want to see subpopulations, but we 
7 want to be sympathetic to what kids come and present to 
8 us every single day, and I think it's very important as 
9 a teacher to be aware of what kids deal with every 

10 single night they go home, whether it's in terms of 
11 homework, whether it's in terms of they had food for 
12 the day, clothes.  There's just -- our school ranges in 
13 that dramatic need.  
14              And I think if teachers can have enough 
15 heart and invest in their kid well enough to know what 
16 are they dealing with outside of school, that's going 
17 to impact school.  You'll see better student 
18 achievement if you know the learner.  That's the best 
19 way I can put it, is knowing your learner, what are 
20 they dealing with.  
21         Q.   And what are the strategies that you've 
22 described in your opinion do you think are beneficial 
23 to your free and reduced lunch population?
24         A.   You mean the ones I talked about prior?  
25         Q.   Right.
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1         A.   Well, we always have a high turn-out of 
2 our free and reduced families for anything we've done, 
3 our parent-teacher conferences, those types of things.  
4 We try to throw out incentives to kids.  We have what 
5 we call the Bobcat Store, and it's basically we've 
6 created a discipline system that mirrors what we deal 
7 with in real life.  
8              So our kids earn money throughout the day.  
9 And they're fined when they have mishaps throughout the 

10 day.  So they get to shop at our store.  They get 
11 privileges based on their money, you know, what they 
12 can buy and things like that.  
13              So we've thrown incentives to kids like 
14 bring an adult with you to something and we'll give you 
15 so many bucks.  And that's really worked to bring out 
16 the population.  And we're fortunate, because the 
17 booster club funds most of that store, our community 
18 booster club.  And our kids -- honestly, our kids don't 
19 get to shop very much.  I see our kids using it to buy 
20 their Christmas gifts for parents and little trinkets 
21 for their brother or sister.  It's really a 
22 happy -- Bobcat Store's a good time at our school.
23         Q.   Do you have a school nurse?
24         A.   We contract with eight other districts to 
25 share a school nurse.  So physically I don't have one.  
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1 She will come and sit in on SPED concerns, like maybe a 
2 student's IEP has a health plan that needs reviewed or 
3 there's medication involved.  But physically resided, 
4 it's kind of an ask, as-needed situation.  
5              And generally we pay for that position 
6 simply for special education requirements.  Our local 
7 secretaries are med trained.  If we had a severe need, 
8 I don't know what we would do.  Like -- I don't think 
9 of one right off the top of my head, but it's as 

10 needed.
11         Q.   Can we talk a little about your ELL 
12 services that you're able to provide?
13         A.   Sure.
14         Q.   Approximately what percentage of your kids 
15 need English language services?
16         A.   44 percent of our kids are on an ILP for 
17 language services in some degree.  Where they are at in 
18 our system depends on the support.  So if you have a 
19 completely non-English speaking student who just showed 
20 up today and had no English, no education in the United 
21 States, their plan would be pretty intensive.  We don't 
22 have an isolated ELL teacher, so we very much mirror 
23 our ELL students with our Title I students and try to 
24 follow a similar intervention schedule to make sure 
25 they at least receive 30 minutes of pullout in terms of 
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1 whatever their data represents.  
2              We really try to focus on how can we get 
3 them some intervention.  But . . .  I feel bad telling 
4 you that.  Sorry.  
5         Q.   No.  No.  I was going to -- I forgot to 
6 ask you, Ms. Adolf, can you describe the classroom 
7 structure of your elementary school?
8         A.   We have combined grades in some grades 
9 depending on the size.  This year we did separate out 

10 two grades.  We have kindergarten isolated, first grade 
11 isolated.  Second and third grade are combined.  Fourth 
12 grade we chose to isolate because the student count is 
13 now at 19, which is to put in with another 14 group, in 
14 two grade levels for one teacher, we thought was too 
15 much.  And then fifth and sixth grade is combined.
16         Q.   And why is it that your classes are 
17 combined?
18         A.   Because it's not productive for us 
19 to -- you have an ebb and flow of classes, a smaller 
20 number of students.  It's not productive use of our 
21 resources to hire a full-time teacher.
22         Q.   Do you have resources to hire full-time 
23 teachers for each of your elementary grades?
24         A.   Not when you have only six kids -- or the 
25 per pupil doesn't match to hire a full salary for that.
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1         Q.   And do you believe it's in those students' 
2 best interest to be in a combined classroom?
3         A.   No.  I hate it.  My daughter will be in 
4 the combined second and third.  I wish that was not the 
5 case.  But . . .
6         Q.   Why is that?
7         A.   I think if you have a truly gifted teacher 
8 that can multi-age a classroom, gifted teachers can do 
9 that and do it well, and the kids will function at 

10 their various levels.  I don't have those teachers.  
11 I'm not saying they won't eventually become truly 
12 gifted, but my teachers in the elementary are very new, 
13 and they're either first -- the maximum veteran teacher 
14 I have is three years there.  That's considered our 
15 veteran.  
16              So I am worried about, in my own child's 
17 sake, the individualized instruction.  Will she miss 
18 out?  Will she kind of fall through the cracks?  And I 
19 tell parents that I've got the same concerns they have.  
20 You know, we're just going to monitor it and do what we 
21 can.  I think it's better if they can have just a third 
22 grade teacher and tier it within that grade level, so 
23 the teacher's not trying to handle two different 
24 resources.
25         Q.   Do you hear concerns from your parent 
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1 community about the multi-age classrooms?
2         A.   For the most part, I -- yeah, I have some 
3 very vocal parents, and some parents, depending on the 
4 teacher, it will calm down.  Some think it's the worst 
5 thing that ever happened to their kid.  And some 
6 parents don't say a word about it.  So it's all over 
7 the board.
8         Q.   So let's go back to your ELL program.  Do 
9 you have any teachers who are ESL certified?

10         A.   I have one.  But she's a general classroom 
11 teacher, so she doesn't service the ESL population.
12         Q.   Can you explain what you mean by that, 
13 please.  
14         A.   She's the second and third grade teacher.  
15 So she's not servicing just the ELL population.
16         Q.   Do you have any ESL or ELL teachers 
17 trained at the high school?
18         A.   All of my teachers receive about four 
19 hours of professional development on ELL strategies.  
20 That comes from the East Central BOCES.  Judy 
21 Stephenson has been hired by the BOCES to provide those 
22 services.  But in actual endorsement, no.
23         Q.   And are there challenges for older kids 
24 who are ELL?
25         A.   One of the greatest challenges that I 
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1 think is a disadvantage for our ELL population across 
2 the state is a lot of times language learners will not 
3 get identified with giftedness or learning disabilities 
4 early enough.  Because a lot of their setbacks are 
5 attributed to language.  And I think it's very hard, 
6 without the proper training and resources, to identify 
7 whether an English language learner has a disability.  
8              And I tend to look at more on that end, 
9 'cause giftedness will kind of shine through sometimes 

10 even without.  But if they have a learning disability, 
11 it's often masked behind a language concern.  
12              So I think that we're under-identifying 
13 disability, learning disabilities, with our ELL 
14 population.  It tends to be when they've been in the 
15 district long enough to say okay, look, they know 
16 enough spoken language.  
17         Q.   She's trying to make sure she's slowing 
18 down.  Go ahead.  
19         A.   They have -- their oral language is 
20 somewhat proficient.  But I almost feel like we're 
21 creating illiterate kids in both languages.  Because a 
22 lot of times kids will come to us not being able to 
23 read and write Spanish, and then they only maybe make 
24 partially proficient in English.  So it's created a 
25 very -- even though they're bilingual verbally, they're 
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1 not bilingual fully, because they cannot do it in their 
2 native language or proficiently in English.  
3              I think that's a disadvantage, and it 
4 masks sometimes some needs they have, because we 
5 haven't diagnosed them correctly with a disability of 
6 some kind that we probably would have caught with an 
7 English language -- or someone that speaks English 
8 regularly or natively.
9         Q.   And so can you describe the challenges for 

10 an ELL learner at your middle or high school?
11         A.   I'm sure they're very overwhelmed when 
12 they come in.  We pretty much immerse them in it.  So I 
13 think it is overwhelming for them.  Our kids sometimes 
14 feel -- we've created a group of them, and they 
15 actually meet with Judy Stephenson once in a while.  
16 All of the ELL kids meet with her and talk about 
17 concerns they have.  And I think the No. 1 concern that 
18 has always come up is they feel like outsiders and how 
19 to make them feel -- I shared this earlier, but if 
20 you -- if you can speak and read something out loud, 
21 then a lot of times people attribute that you 
22 comprehended it, and they necessarily may not.  
23              So I think they sometimes always feel like 
24 they're on the cusp of not understanding, but they 
25 don't want to stick out, so they fake it.  They fake 
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1 their way through a lot of things.  That's come up 
2 regularly.  I think our district's doing better at not 
3 seeing color.  So I think in social realms, our kids 
4 are adjusting a little bit better as far as mixing and 
5 mingling as one unit as Bethune School.  But I think 
6 academically they still feel like outsiders.  
7         Q.   Do you have sufficient resources to 
8 provide supplies for your ELL learners?
9         A.   No.  

10         Q.   And for how many years do you get funding 
11 from the state per ELL student?
12         A.   Two years.
13         Q.   And do you think that's sufficient to get 
14 an ELL learner up to proficiency?
15         A.   No.
16         Q.   Where does the other support come from, 
17 the other financial support, then, to support those 
18 learners?
19         A.   The general fund.
20         Q.   Can we talk a little about special 
21 education?
22         A.   Sure.
23         Q.   Do you have any special education students 
24 in your school?
25         A.   Yes.
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1         Q.   Approximately how many?
2         A.   I have seven.
3         Q.   And what kind of teacher -- or what 
4 teacher support do you have for those special education 
5 students?
6         A.   I have a 0.25 FTE, which is basically the 
7 same as a fourth of a person.
8         Q.   And can you describe the range of your 
9 needs for your special ed kids?

10         A.   I would say low to moderate.  Our 
11 high-needs kids, we pay a fund every year to support a 
12 high-needs classroom in Burlington School District.  
13 Our east end supports that.  So I do have kids in my 
14 community that are extremely high need, but they are 
15 transported over to Burlington to that classroom.  
16              So at the actual physical Bethune 
17 building, we have a moderate need.  I would say if it 
18 gets into high, we can't service them; we would ship 
19 them over to Burlington
20         Q.   What role does the BOCES have in providing 
21 services to your special education kids?
22         A.   It's huge.  They provide almost all 
23 services except direct classroom pullout-type needs.  
24 But our OT, speech pathologist, anybody that's a 
25 specialized field, that would come from East Central 
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1 BOCES.
2         Q.   Are you aware of any difficulties or 
3 challenges that the East Central BOCES has in retaining 
4 specialists such as OT or speech or PTs?
5         A.   The challenge is always money.  We have a 
6 conversation every year as superintendents about how do 
7 we get competitive with hospitals and places -- you 
8 know, Denver area is going to pay much more than the 
9 BOCES is going to pay to service kids.  Plus, the other 

10 disadvantage is those specialists have to drive -- 
11 physically drive a lot of miles to perform their 
12 duties.  
13              So I think those are two big advantages.  
14 When you have a larger paycheck waiting on the other 
15 side of the highway and you don't have to drive, you 
16 know, 150 miles every day, who wouldn't take that.  You 
17 know, I just think those are our disadvantages.  
18         Q.   Do you have any challenges in trying to 
19 find teachers with a special ed endorsement?
20         A.   We grow our own.
21         Q.   And how's that?
22         A.   The last couple we have had, we've taken 
23 general classroom teachers, have them take the classes 
24 while they were still teaching.  We try to -- we 
25 haven't paid for their classes, but we have tried to 
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1 pay for things that might support them, like some of 
2 their travel or some time off.  If they had to leave to 
3 go into Denver to take a class, we've tried to support 
4 them in a way that it didn't impact them financially by 
5 leaving work.  And then they take the PLACE test, and 
6 they complete the highly qualified piece, and then 
7 we're good to go.  So we've grown our last two.
8         Q.   About how much do you pay to the BOCES to 
9 provide the special education services?

10         A.   My assessment this year, I think, is 
11 63,000.  Last year was like 55.  That's all 
12 encompassing, everything they need.  I don't have it 
13 broken down specifically, what am I paying for my OT.  
14 I don't know.  That's my assessment for the year.
15         Q.   And how do you write the IEPs for those 
16 students?  Are you -- do you participate in IEPs?
17         A.   It's mandatory that I participate in the 
18 IEP.  The reason I participate in all of the IEPs is I 
19 have a better financial handle on where the district 
20 is, and I want to make sure that we don't put things on 
21 an IEP that we can't provide for our families, and to 
22 do that, I don't want families disgruntled, saying 
23 we're going to promise you the world and we can't 
24 deliver.  I feel when I'm there, I'm very frank, this 
25 isn't going to happen or this is what we can do.  So 
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1 I'm involved in every single IEP meeting, even if it's 
2 just a review.
3         Q.   So are there services for some of your 
4 children that you don't believe that you're financially 
5 able to provide, some of your special education kids?
6         A.   The greatest need I have right now are 
7 with specialists.  I can tell you psychotherapy is 
8 something that my students don't get enough of.  I have 
9 a young man that qualifies for actually four to five 

10 sessions a week, and he gets two.  And I had to fight 
11 to get the second one, because we just don't have a lot 
12 of those specialized people.  
13              Speech therapists, they can make more 
14 money somewhere else.  So times we'll have a good one 
15 that shows up regularly and does their job.  I feel 
16 like I'm very micromanaging.  I make my specialists 
17 sign in, so I can track that they did or didn't provide 
18 the service.  'Cause when you get that note from mom 
19 saying my kid hasn't had speech, or the teacher, in two 
20 weeks, I need to know that.  
21              I think if we're going to really impact 
22 student achievement, I already told you, mobility, we 
23 need consistency.  So I think that's a huge factor in 
24 making sure they show up for at least that contract 
25 year that they've signed on for.
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1         Q.   And does the funding that you receive from 
2 the state for special education cover your costs?
3         A.   It doesn't even pay for our teacher.
4         Q.   And your teacher is only a 0.25?
5         A.   Correct.
6         Q.   And so where does the rest of the 
7 resources come from to provide those special education 
8 services that you do provide at least on site?
9         A.   General fund.  

10         Q.   Do you have students who are qualified as 
11 gifted and talented?
12         A.   Yes.
13         Q.   Approximately how many?
14         A.   Three.
15         Q.   And do you -- why is it important to 
16 identify GT kids?
17         A.   Sometimes, at least what I've experienced 
18 in Bethune, the gifted and talented population is a 
19 very critical group of kids.  What I found with my 
20 kids, if you stifle them too much, you'll lose them.  
21 So with trying to maintain a high graduation rate, 
22 we've really tried to make sure we know our learners.  
23              So an example would be one of my gifted 
24 students, he's gifted in math and spatial capacity, but 
25 his grades just tanked.  So we had to really get in 
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1 there and fight and figure out what's going on with 
2 this kid.  And really, it was boredom things.  Didn't 
3 feel like he was challenged.  He could sit through all 
4 the classes and still nail the test and not do one 
5 thing for homework.  But the teacher is giving him Fs 
6 on all his homework.  So we had to find a way to 
7 mediate that problem.  
8              And I think if you don't identify that 
9 population, then you're not going to do anything 

10 advanced for them, and we're supposed to make an 
11 advanced plan for them.  
12         Q.   What is the expectation for GT kids?
13         A.   You are supposed to identify them, test 
14 them in some way, and then create what we call the 
15 Advanced Learning Plan.  So basically it's an 
16 opportunity for them to go above and beyond the general 
17 curriculum and experience some things that are advanced 
18 above where your average learner is going to compete.
19         Q.   Are you familiar with the term 
20 "differentiated instruction"?
21         A.   Yes.
22         Q.   And what is it?
23         A.   Differentiated instruction is basically 
24 designing your lesson and instruction to meet the needs 
25 of all learners.  So you're going to be aware of what 
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1 the kids are bringing, and then your instruction's 
2 going to be based on what they know and don't know.
3         Q.   And does that apply in the GT category?  
4         A.   Yes.
5         Q.   And how so?
6         A.   Differentiating the instruction, one of 
7 the areas we're trying to be more conscious of is a lot 
8 of teachers will say they're differentiating 
9 instruction for gifted kids, but they're actually just 

10 assigning more work, and that's often a turn-off to 
11 learners.  I mean, none of us want to do more work.  
12              So basically our goal is to make sure that 
13 they're receiving advanced opportunities and not more 
14 busy work, and that's a challenge sometimes, because 
15 you have to have a teacher that's able to identify 
16 where's the next step for them, how do they go deeper 
17 on something, how do they learn maybe a little bit 
18 more.  You know, the breadth of the objective.  You 
19 want them to really, really strive to give them more in 
20 the terms of knowledge than work
21         Q.   And does the growth model apply to kids 
22 who are identified as GT?  It applies to all kids?
23         A.   Yeah.  It's just -- 
24         Q.   And what's the expectation?
25         A.   The growth model is -- gosh, I'm always so 
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1 scared to be political.
2         Q.   No, just how does -- 
3         A.   I don't want to be rude.
4         Q.   -- the growth model apply to GT kids?
5         A.   I don't think it's -- it's not 
6 disseminated in the sense of the population.  Not to my 
7 knowledge on how I use it anyway.  I'm sorry. 
8         Q.   That's okay.  
9         A.   That one kind of threw me.

10         Q.   And how much do you get from the state for 
11 your GT program?
12         A.   It's flow-through dollars.  I think that 
13 last year we got a little over $4,000, maybe 5,000.  
14 And now it's like 4,255 or something to that effect.
15         Q.   To serve all the needs of your GT kids?
16         A.   Correct.
17         Q.   Let's move on to pre-K and kindergarten.  
18 Ms. Adolf, do you have an opinion as to whether 
19 preschool's important to help with student achievement 
20 in your school?
21         A.   Most definitely.  It's very important.
22         Q.   And why do you say that?
23         A.   One of the issues that we face in our 
24 community is there is not adequate day care that I feel 
25 like -- I know does not provide educational 
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1 opportunities for our kids.  So basically what I'm 
2 meaning is kids are being put into day cares in either 
3 somebody's home or a relative is watching them.  
4              So preschool's an advantage for us.  If we 
5 can just get those kids in there one year earlier, we 
6 are building better achievement than for them to spend 
7 that year in day care somewhere with watching TV, not 
8 being stimulated in any way.  
9              And I don't want to sound disrespectful, 

10 because I do think parents try to make smart choices 
11 about keeping their kids safe, but not always about is 
12 this a good educational environment for my kids, are 
13 they thriving throughout the day.  
14              Even language immersion.  All kids need to 
15 be talked to, they need to be exposed to vocabulary.  I 
16 think those are things, if we can get that one more 
17 year in there, we have the advantage over the kind of 
18 home days care that's the norm in my community.  
19 There's not day care.  We don't have Kinder K or 
20 whatever.  
21         Q.   Are you familiar with the term "CPP"?
22         A.   Yes.
23         Q.   And "CPP slots"?
24         A.   Yes.
25         Q.   And what are those?
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1         A.   Basically, it's our funding for our 
2 preschool students.  We receive three PP -- CPP slots 
3 through the Colorado Preschool Program annually.  Right 
4 now we've got three slots.
5         Q.   And how many kids do you actually have in 
6 preschool?
7         A.   Last year we had 11.  We receive funding 
8 for three.  And all of our 11 qualified as at risk.
9         Q.   If there had been funding, would they have 

10 qualified for CPP slots?
11         A.   Yes.
12         Q.   Where does the funding come from those 
13 other kids?
14         A.   The general fund.
15         Q.   And what kind of staffing do you have to 
16 provide for those kids?
17         A.   Preschool's actually pretty expensive, 
18 because you have to have a certified teacher to provide 
19 the actual instruction, and then when you get eight or 
20 more students, then you have to provide an aide that we 
21 have to train and -- basically a paraprofessional 
22 credentialing for them.  
23              So it gets a little cost-consuming.  So 
24 we -- as a district, we've tried to weigh out is the 
25 impact on student achievement worth the financial 
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1 impacts.  
2         Q.   And what did you conclude?
3         A.   Yeah, they want -- my board of directors 
4 has always voted to keep going.  Until we run out of 
5 contingency reserve, they said.
6         Q.   Is there a facilities component to 
7 providing pre-K?
8         A.   Yes.  Preschoolers have to have their own 
9 playground, they have to have their own bathroom 

10 facilities.  The actual furniture structure can't have 
11 any what they would call choke threat.  They have to 
12 have their own lunch tables.  There's just lots of 
13 requirements.  Very much more restrictive than the 
14 general population K through 12.
15         Q.   How do you pay for that?
16         A.   We did get one grant to pay for the lunch 
17 table through, I believe, Cooper Clark grant, but 
18 otherwise the general fund has paid for it.
19         Q.   Do you provide full-day kindergarten?
20         A.   Yes.
21         Q.   Do you have an opinion as to whether 
22 that's important?
23         A.   It's very important.  Same opinion as why 
24 preschool's important.  It's better for those kids to 
25 be with us than in a non-certified day care.
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1         Q.   And what kind of funding do you receive 
2 for your full-day kindergarteners?
3         A.   I believe it's 0.58.
4         Q.   And, again, where's the rest of that money 
5 come from?  
6         A.   The general fund.
7         Q.   Do you provide vocational educational 
8 programs in Bethune?
9         A.   This is the question I was worried about.  

10 Not understanding.  Like do you mean ag classes or 
11 agricultural businesses, our business classes?  
12         Q.   Yes.  
13         A.   Okay.  We offer ag classes three hours a 
14 day.  And we offer two -- two to three periods of 
15 business, depending on what our rotation schedule looks 
16 like.  But we're trying to offer accounting 1 and 2, 
17 some office-type classes, as well as ag 1, 2, and 3.
18         Q.   Do you offer welding?
19         A.   Welding is within those ag classes, yes.
20         Q.   Are you offering welding to the extent you 
21 think your student population needs?
22         A.   No.
23         Q.   Why not?
24         A.   Well, we can't afford a full-time ag 
25 teacher, and we were fortunate enough to find a member 
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1 of the community that would qualify for alternative 
2 licensure.  They basically had a degree in agriculture, 
3 and that's what alternative licensure provides.  And 
4 they were willing to come on board and not receive 
5 health benefits, any benefits.  So they literally come 
6 in and teach the three hours a day, and that's their 
7 role in the district.  
8              Our goal, though, was not doing away with 
9 that program, because I've had a lot of people ask me, 

10 well, why do you continue to have it, is we want to 
11 expose our students to jobs that they can do in our 
12 community, and a welder is a pretty good job to have in 
13 our community.  So we don't want to do away with things 
14 that may show them.  And we've had great partnerships 
15 with the local businesses, to say we can come in and 
16 look or, you know, people would talk to our students 
17 about you can do this if you want to go -- welding 
18 schools are anywhere from eight to 16 months, and 
19 sometimes kids can do that.  They can see themselves 
20 doing that.  
21              So, basically, we wanted them to see, 
22 since we're an ag community, what jobs can they have in 
23 our community related to ag.  So it's becoming good at 
24 a trade.
25         Q.   And so, again, are you able to offer the 
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1 welding classes that you need to to your students?
2         A.   No.  I would love to have a full-time 
3 teacher.  I think the draw for it would, you know, grow 
4 it in time, as they saw, you know, what was happening 
5 and going forward in that direction.
6         Q.   Are you familiar with something called the 
7 SWAP Program?
8         A.   Yes.
9         Q.   And what's that?

10         A.   It's basically a school-to-work program.  
11 The overall infrastructure of the program is very 
12 sound.  I don't think it's very effective in our 
13 community.  Our SWAP is run through our East Central 
14 BOCES cooperative, and the issue comes down to it's one 
15 gentleman trying to service all the kids in 22 
16 districts.  So I've never felt like -- I feel like you 
17 need a little more face-to-face time with kids that are 
18 at risk of dropping out than what they get through 
19 SWAP.  
20         Q.   Do you have students that would qualify as 
21 migrant?
22         A.   Yes.
23         Q.   And what challenges are there in serving 
24 migrant students?  You've talked a little about 
25 mobility, but can you talk with the challenges for 
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1 migrant students?
2         A.   Mobility's the greatest challenge.  The 
3 language is always our greatest issue, and parent 
4 involvement.  Our migrant families seem to have a lower 
5 number of parents involved in the community, so we've 
6 tried to reach out and really identify who are the kids 
7 who are migrant, and how can we best service their 
8 families.  
9              One of the things we've done with our 

10 migrant money, and it came out of our needs assessment, 
11 was we decided to put our money towards offering an 
12 English-Spanish class that parents could come and take 
13 part in.  It also gave us an opportunity to meet with 
14 parents and get to know them on a different level.  
15              We hired a local lady in the community to 
16 come and facilitate that conversation, and it really 
17 boiled down to our families needing to feel like they 
18 were incorporated into what was happening at the 
19 school.  
20              I think that's a huge challenge, to make 
21 people new to the community feel welcome, especially in 
22 a community like Bethune, that's very rooted.  
23 Everybody knows everybody, everybody is related to 
24 everybody.
25         Q.   And how much funding do you receive to 
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1 service -- or to provide services to your migrant 
2 students?
3         A.   It was just over 4,000, I believe.
4         Q.   Can you talk a little about your library.  
5 Do you believe you have a sufficient library for your 
6 pre-K through 12 students?
7         A.   No.
8         Q.   So what do you do?
9         A.   We rely on one resource called the 

10 Bookmobile.  It's a cooperative around the High Plains 
11 Region.  It's literally a bus full of books that shows 
12 up.  We encourage our teachers to utilize that.  I 
13 think our library is much stronger for our elementary 
14 students than it is for our high school and junior 
15 high-aged students.  
16              Through the Colorado Reading First grant, 
17 we did have a surge of picture books and things like 
18 that that we purchased with that grant.  But other than 
19 that, I don't think our library -- it's hardly really 
20 utilized, other than teachers checking out books, even 
21 though we've opened it up to the community.  
22              Bookmobile is where most of our kids do 
23 their choice reading.  Or inter-library loan.  We get 
24 some from Denver Public Library.  We just have to order 
25 them, and then it's about a two-week process to get 
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1 them.  
2         Q.   Can we talk a little about technology?  Do 
3 you believe technology helps improve student 
4 achievement?
5         A.   Yes.
6         Q.   Do you have any issues with connectivity 
7 or issues around technology?
8         A.   We're trying to get WiFi right now.  So 
9 that's a -- I know that sounds odd to you guys, looking 

10 at me like seriously.  Yeah, I think Internet speed is 
11 a huge factor in our community.  For VNET, we use the 
12 CDOT fiber.  So as long as we can kind of jockey back 
13 and forth with getting our connections honored, I think 
14 there's just -- we're just a little bit behind the 
15 world in the sense of like wireless connections, how to 
16 teach our kids to interface using the Internet, things 
17 like that.
18         Q.   Do you have a sense of how much of your 
19 community actually has access to WiFi or to the 
20 Internet?
21         A.   I tried to poll those numbers.  I know 
22 that there's not a very large population of students 
23 that have Internet connection.  Best I could figure, 
24 it's like 12 percent of kids have actual computers in 
25 their homes.  And I know that data is fairly firm, 
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1 because our TANF money -- which I didn't even know TANF 
2 existed, honestly, until a couple years ago.  
3              We were approached by our county to say 
4 how could the school use TANF money.  And when we found 
5 out kids did not -- we had a lot of parents asking us 
6 for computer room access in the evening.  So we decided 
7 to figure out what is the issue.  So we bought laptops 
8 with TANF money that parents can sign out.  Some 
9 parents will utilize it, some won't.  Because they have 

10 to replace the computer if it's lost, damaged, or 
11 stolen, so some parents will not take that risk.  But 
12 that's just for word processing.  
13              A lot of our -- we have some families that 
14 will park in our parking lot to try to jump on our new 
15 WiFi.  I'm just finding that out.  Like why are you 
16 parked there?  They're trying to use Internet.  So I 
17 have mixed feelings about it.  Sometimes I want to say 
18 open it up with free reign, but my tech guy said that's 
19 probably not wise.  So . . .
20         Q.   Can we talk a little about your 
21 facilities?  You talked about how the school was built 
22 when?
23         A.   The first piece of the building was built 
24 in 1926.
25         Q.   And what's the newest piece of your 
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1 building?
2         A.   1998.
3         Q.   And is that the high school?
4         A.   Yes.
5         Q.   And do you have sufficient space in your 
6 schools to provide the services you need for your kids?
7         A.   The challenges we run into with space are 
8 generally -- we would be better serviced with more 
9 classrooms.  Our kids have to -- when I took over as 

10 superintendent, our kids were receiving like 
11 psychotherapy in the lunchroom, and I think that's 
12 inappropriate.  I don't think kids should have to 
13 receive their therapies in front of other kids.  
14              So we cleaned out -- I hate to say closet, 
15 but it's a closet.  We cleaned out spaces that we could 
16 fit four to six kids and try to make it more private 
17 for them to receive pullout services instead of the 
18 middle of the lunchroom.  
19         Q.   So they're receiving services in a closet?
20         A.   Yes.
21         Q.   Do you have any other facility needs?
22         A.   I think our -- you know, if you looked at 
23 our survey, I'm pretty proud of our facilities, in the 
24 sense that we made an effort to keep it up.  I think 
25 we've tried to invest our dollars where we need to.  
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1 But things like right now we're faced with putting on 
2 new roofs.  There's always a challenge with the 
3 facility.  We had a torrential rainstorm, and our gym 
4 had a huge flood in it.
5              There's just things that as your facility 
6 ages.  And I'm the weakest superintendent for 
7 facilities.  I really am.  I'm much more of an 
8 instructional superintendent.  So I feel bad saying 
9 that.  But I thank God that have a person that will -- 

10 he walks me through and says this is not appropriate.  
11         Q.   And then what do you do?
12         A.   I try to figure out how to fix it.  I just 
13 have to be shown the problem.  But the flood was easy 
14 to find on my own.  
15         Q.   So can you -- is graduation an important 
16 goal for you as superintendent in Bethune?
17         A.   Definitely important.
18         Q.   And why is that?
19         A.   Because I have a firm belief that if kids 
20 don't graduate, their lives are going to definitely be 
21 a struggle in our community.  And I want to promote 
22 that our kids give back to the system and don't use the 
23 system.
24         Q.   What do you mean by that? 
25         A.   Right now our community has a high use of 
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1 Social Services, whether it's food stamps or other free 
2 programs to support their lives, and I think that we 
3 need to be very cautious about raising our children 
4 that that's how you live.  I want mine to know that 
5 that's not how you live.  You give back to those 
6 systems for people that need it, you don't depend on 
7 those systems.  
8              My husband and I have fostered for quite a 
9 few years, and it's very sad to me to see how you can 

10 create almost a culture where kids don't understand 
11 that that's not how you live.
12         Q.   And then do you have a sense of the kids 
13 that go to college, how they do?
14         A.   Yes.  We see -- we're doing a very -- an 
15 aggressive effort to track our kids when they leave. 
16 'Cause we're smaller, so we can generally follow up.  
17 Not always, but for the most part.
18         Q.   And what have you found?
19         A.   Not a high success rate.  We have -- it's 
20 like 89 percent of our students drop out of the after 
21 the first year.  
22         Q.   And do you have a sense why that would be?
23         A.   We tried to pull the kids back in to 
24 interview them.  It was kind of an eye-opener when we 
25 had a gifted kid drop out at Christmas, a kid that 
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1 should have had the ability to perform.  Some of the 
2 main concerns are not feeling like they were prepared 
3 competitively.  They felt like they were behind.  
4 Intimidated by class sizes, intimidated by instructors.  
5 They're used to getting more help when they struggled 
6 because we're small.  
7              They just -- they're just not ready.  
8 They're not ready to fight their way out of it.  So 
9 we're trying to adjust some things, you know, to give 

10 them more tools.
11         Q.   Can we turn now to your budget?
12         A.   Sure.
13         Q.   What are your primary sources of funding 
14 through your budget?
15         A.   The state.  I mean . . .
16         Q.   Have you had to reduce your budget lately?
17         A.   Yes.
18         Q.   And approximately how much have you had to 
19 reduce your budget?
20         A.   In our recent three-year issues, we're 
21 about 240,000.
22         Q.   And can you tell us what you've done to 
23 try to reduce your budget?
24         A.   Our goal was not to lose programs, just to 
25 reduce them.  So budget-wise, I think we've taken 
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1 full-time people to half time.  We've frozen salaries.  
2 We've cut things like -- we don't do CSAP incentive 
3 stuff anymore.  We had little kind of fluff programs 
4 that -- does that help?
5         Q.   Yes.  
6         A.   Mainly with staff, salaries, and 
7 half -- making full-time programs half time.
8         Q.   I'm going to put up Plaintiffs' Trial 
9 Exhibit 10374.  Do you recognize that document, 

10 Ms. Adolf?
11         A.   Can you -- yeah, I recognize --
12         Q.   I can zoom up on it.  
13         A.   We submit this document.  Or it's 
14 actually -- 
15         Q.   I have a copy if you want to -- 
16         A.   Sorry.
17         Q.   That's okay.  
18              MS. GEBHARDT:  May I approach, Your Honor?    
19              THE COURT:  Yes.  
20         A.   I think it's from CDE.  But I'm not sure.  
21 Sorry.  Yes, I'm familiar with this.
22         Q.   (BY MS. GEBHARDT)  And how much is 
23 your -- how big is your budget?
24         A.   Total overall budget, I -- 
25         Q.   Just generally.  
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1         A.   Million two.  I don't know, million 
2 something.
3         Q.   Okay.  Just trying to get an order of 
4 magnitude -- 
5         A.   Sorry.
6         Q.   No.  -- for the cuts that you talked 
7 about.  Do you believe that the cuts that you've done 
8 have had an impact on your educational program?
9         A.   Yes.

10         Q.   Can you explain that, please.  
11         A.   I think the greatest resource we have for 
12 any student in any part of student achievement is an 
13 effective teacher.  And I think when you don't have the 
14 ability to put that effective teacher in place or that 
15 teacher's coming through the TV, you lose 
16 effectiveness.  So that's one of the huge issues I 
17 bring to the board regularly.  It really is about an 
18 effective teacher.
19         Q.   And have you had to freeze salaries?
20         A.   Yes.
21         Q.   For how many years, approximately?
22         A.   Three.  
23         Q.   Do you receive any grants, Ms. Adolf?
24         A.   Yes.
25         Q.   What kinds of grants to you receive?
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1         A.   Right now we have a Read to Achieve grant.
2         Q.   Any others?
3         A.   In the past, we've had Colorado Reading 
4 First.  But that ended.  And the next year we 
5 transitioned into Read to Achieve.
6         Q.   Do you have food service grant?
7         A.   We used to have a food service grant.  
8 It's not current right now.  Just timed out of it.  
9 But, yeah, we had.  The Colorado Legacy Foundation 

10 funded us $10,000 to improve our health and wellness.  
11         Q.   And who's the grant writer in Bethune?
12         A.   Me.
13         Q.   Have you had to cut classroom supplies?
14         A.   We did cut classroom supplies.  We have 
15 everybody functioning on a $300 budget.
16         Q.   For how many staff?
17         A.   For the certified staff, 13 individuals.
18         Q.   So that's total for all the staff?
19         A.   17 -- it's $300 a piece, up to 17.  We do 
20 fund science a little bit more, because there's more 
21 consumable needs, with experiments and things like 
22 that.
23         Q.   Do you have an understanding of what the 
24 future holds for next year for your budget?
25         A.   More cuts.
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1         Q.   And how are you going to deal with those?
2         A.   Honestly, I don't know.  I mean, with the 
3 idea that the state contends that 5 to 8 percent of -- 
4 cutting the bottom 5 to 8 percent, when you only have 
5 one of those, math teachers, one science teacher, I 
6 don't know where to cut.  We just keep kind of dinging 
7 at the armor.  
8              A gentleman in my community said one time 
9 that cuts will force you to get rid of the fat.  I 

10 think we're well past getting rid of the fat.  So I 
11 can't answer that.  It would be something we look at.  
12 I think the first staff members to go are going to be 
13 the paraprofessionals.  
14         Q.   And what role do they play in the schools?
15         A.   One with preschool, because we had to 
16 legally provide a paraprofessional.  But in our 
17 combined classrooms that have little bit larger 
18 numbers, we try to put a paraprofessional in there to 
19 support the regular classroom teacher so that there's 
20 not quite so much unsupervised student time, so 
21 teachers can still meet with small groups.  
22              I've safeguarded that the best I can, but 
23 that's probably realistically on the list.  We haven't 
24 been giving money to cap reserves.  We haven't -- we've 
25 cut a lot of things already.  So I don't think that --  
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1 I think it's down to people.  
2         Q.   Is it your opinion that further cuts will 
3 have an impact on achievement?
4         A.   Yes, definitely.  'Cause I think it takes 
5 the people.
6         Q.   Can you talk a little about what your role 
7 is now as wearing your principal hat and doing your 
8 teacher evaluations?
9         A.   Yes.

10         Q.   Can you tell us what kinds of evaluations 
11 you do?
12         A.   We do walk-throughs once a week on all 
13 staff minimal.  I try to get in there as much as 
14 possible.  I'm trying to change the tenor of evaluation 
15 to be something that it's not an I got you, it's more 
16 how can we support where you're weak.  Because I'm not 
17 in a position to be as competitive with hiring staff, 
18 so I really feel like it's my job to build them to love 
19 working in our community, and also to do their job 
20 effectively.  So I've tried to change evaluation, in 
21 turn, to look at it how can I support you to these are 
22 our goals, how do we support that.  
23              And generally, I can get through every 
24 classroom.  I create a schedule now.  I try to maintain 
25 that schedule that I visit with every single staff 
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1 weekly.  And then returning staff, I evaluate them one 
2 time formally and then do a summative based on all of 
3 our walk-through observations.  And the others I've 
4 done them three times a year.  And I don't schedule 
5 true evaluations anymore, because I feel like I should 
6 be able to walk in any time and see the very best 
7 teaching possible.  
8         Q.   Do you have professional development 
9 meetings with your staff?

10         A.   Yes.
11         Q.   And who is included in those staff 
12 meetings?
13         A.   Generally all staff, depending on what the 
14 content of the professional development is.
15         Q.   And why do you include all staff?
16         A.   Because we're the only team we have.  We 
17 don't have grade level departments, we don't have grade 
18 level.  We're it.  So, you know, science has to support 
19 math, and vice versa.  I feel like it's better for all 
20 of them to hear the same message.  
21              There will be times that I do elementary 
22 professional development differently than I do high 
23 school depending on what the content of the 
24 professional development is.  If it's on a reading 
25 assessment, then I won't make high school sit through 
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1 it.  But anything on data, anything on instruction, any 
2 of the book studies, they do it all together.
3         Q.   And the professional development, who 
4 provides the professional -- the majority of the 
5 professional development to your teachers?
6         A.   I do.
7         Q.   And why is that?
8         A.   I'm chief.  Well, because, honestly, it's 
9 not effective for us to hire a professional.  You know, 

10 we've tried to do that before, and it -- the costs can 
11 be up to $4,000 a day.  And I don't feel like that 
12 necessarily -- I think embedded professional 
13 development is very important.  That means it's 
14 happening.  It's breeding.  It's working right with the 
15 kids you know.  And I think that I do a pretty good job 
16 with the professional development.  Like I said, I 
17 don't -- we don't have to pay out for professional 
18 development.  We have before, but not recently.
19         Q.   Do you have resources to pay out for 
20 professional development?
21         A.   We try to make all of our trainings and 
22 everything fit into $4,000.  Last year we did receive 
23 some Title I money from the BOCES, so we did have a 
24 trainer that cost $4,000 come out and spend the day 
25 with our teachers.  I felt it was an ineffective use of 

1660

1 funds, so we got it down to 27.  It's too hard to do 
2 that.  One shot will not impact -- he's a great guy, 
3 but it's not enough to impact new teachers.  They need 
4 to see it over and over again and have somebody who's 
5 going to come in and watch them do it and get critiqued 
6 and go to it.
7         Q.   And you hit on this a little earlier.  
8 Would you be able to fire, perhaps, the bottom 5 to    
9 8 percent of your teachers and still provide the 

10 program you're providing?
11         A.   I have no idea how that would ever work, 
12 no.  Because I only have one of everything.  So if I'm 
13 to fire the bottom 5 to 8 percent, it would only be 
14 classified people, and I don't know how you run a 
15 school without classified people to clean your 
16 facilities and to make your lunch.  I don't have any 
17 staff that I can -- I can let two paraprofessionals go, 
18 and that's it.
19         Q.   Can we talk a little about the state 
20 department of education, CDE?
21         A.   Yes.
22         Q.   Have you looked at how much time you spend 
23 in complying with mandates from CDE?
24         A.   I tracked it last year.
25         Q.   And how much was it?
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1         A.   It was over -- it was approximately 348 
2 hours I spent on CDE's regulatory submissions.  The 
3 Unified Improvement Plan was a large majority of it, 
4 but I still had to submit it and then revise it after 
5 they reviewed it.
6         Q.   Have there been sanctions from CDE if you 
7 don't provide certain reports?
8         A.   Well, I don't know if it's technically 
9 sanctions.  One time I didn't provide a budget report 

10 to CDE, and Theresa Christensen called me and told me 
11 the attorney general could fire me because I didn't 
12 submit this budget.  And truly, I panicked a little 
13 bit.  I was only a superintendent for my second year, 
14 and I thought oh, my gosh, now I've got the attorney 
15 general coming to fire me.  So I was a little 
16 petrified.  I thought wow.  Wow.
17         Q.   Were you fired?
18         A.   I wasn't fired.  In fact, Vody, she has 
19 been a very good support system for me, she called me 
20 the next day, and I thought she's going to yell at me 
21 again and tell me I'm going to be fired, and she was so 
22 super nice and apologized for CDE's position on that.
23         Q.   Have you sought support from CDE in 
24 helping with math or other content areas?
25         A.   Yes.
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1         Q.   And have you been able to receive timely 
2 assistance from them?
3         A.   No.  
4              MS. GEBHARDT:  If I could just have a 
5 moment, Your Honor.    
6              THE COURT:  Yes.  
7              MS. GEBHARDT:  At this time, Your Honor, I 
8 don't have any further questions.  Thanks a lot, 
9 Ms. Adolf.  

10              THE WITNESS:  Thank you.  
11              THE COURT:  Okay.  We'll go ahead and take 
12 a break.  It's right at 2:30.  We started at 1:00.  Say 
13 about ten to 3:00, if that works for everybody.  
14              MS. GEBHARDT:  Sure.    
15              THE COURT:  Thank you.  
16              (Recess taken, 2:29 p.m. to 2:51 p.m.)
17              THE COURT:  All right.  Ma'am, could you 
18 slow down a little bit?  I know you've said that.  
19 We're going to get signs to hold up here.  Not just 
20 with you, but for everybody.  It's hard for the court 
21 reporter.  So just try to keep that in mind.  
22              THE WITNESS:  I will try.  Yes.  
23              THE COURT:  Go right ahead.  
24              MS. BONO:  Thank you, Your Honor.  
25
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1
2                    DIRECT EXAMINATION
3 BY MS. BONO:
4         Q.   Good afternoon, Mrs. Adolf.  
5         A.   Hi.
6         Q.   To your knowledge, has the percentage of 
7 enrolled ELL students increased in your district over 
8 the past five years?
9         A.   Yes.

10         Q.   And what about the percentage of enrolled 
11 students who qualify for free and reduced lunch, has 
12 that percentage increased?
13         A.   Yes.
14         Q.   Have those growth trends contributed to 
15 the challenges presented by those student populations 
16 that you discussed with Ms. Gebhardt earlier today?  
17         A.   Yes.
18         Q.   And are there any challenges created by 
19 those growth trends that you didn't discuss with 
20 Ms. Gebhardt?
21         A.   I'm trying to think if I left anything 
22 out.  You know, I think I touched on our diverse 
23 populations pretty good.  I don't know if you have 
24 something specific you want to ask me about.
25         Q.   It seems from your conversation that your 
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1 district is working to meet the needs of those student 
2 populations; is that right?
3         A.   Correct.  Yes.
4         Q.   Are there any strategies that the district 
5 has implemented to address the needs of the ELL 
6 students that you didn't discuss with Ms. Gebhardt 
7 earlier?
8         A.   I apologize, 'cause I can't remember 
9 everything I told you -- Kathy.  But what I really 

10 think is important to know about the ELL learners is 
11 that we're trying to provide services for them, and 
12 they end up mirroring kind of the Title I path.  So 
13 basically we're using the general fund to support these 
14 learners.  We're trying to incorporate involving their 
15 parents to increase the student achievement support.  I 
16 think I touched on that.  
17              Overall, I think that there -- there's 
18 additional support I would like to provide, but right 
19 now I'm focused on giving them at least the minimal 
20 attention based on where they are at, trying to 
21 differentiate the instruction.  That's one thing that 
22 we can do in the classroom every single day if we have 
23 a talented teacher.  And so our focus is on what we can 
24 do as much as possible.  
25         Q.   And what about the strategies that the 
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1 district is currently implementing for students who 
2 qualify for free and reduced lunch?  Are there any 
3 strategies for those students that you didn't discuss 
4 with Ms. Gebhardt earlier?
5         A.   One of the things I didn't mention earlier 
6 was we are trying to do more needs assessments, to try 
7 to figure out what we can do with our population.  Our 
8 parents have responded fairly well on -- it's 
9 surprising, but if you can start with a minimal thing 

10 such as Survey Monkey or something that they can be 
11 anonymous and give us -- disclose information, we 
12 generally do pretty well.  
13              And also creating the other investment 
14 groups, such as the ELL advisory committee.  We have an 
15 ag advisory committee, preschool advisory committee, 
16 accountability.  We really have a ranging population 
17 now, I think, as far as who gets to have their voice in 
18 the say of things.  Accountability isn't adequate 
19 enough to reach out to ELL parents.  
20              Most of them are very intimidated in 
21 serving in that capacity, but I've seen a surge of 
22 their involvement by creating an environment that was 
23 very much sensitive to their culture, sensitive to what 
24 they felt like -- in an environment they were 
25 comfortable for sharing.  
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1              My Hispanic parents are the least likely 
2 to complain openly.  It's usually word of mouth.  So 
3 it'll travel through to somebody that is more 
4 proficient in speaking English, and then they'll bring 
5 the concern to me, instead of a parent calling and 
6 making a direct appointment or, you know, trying to 
7 contact the teacher, these types of things.  
8              So we're trying to remove the middleman, I 
9 guess to say, and allow those families to feel 

10 comfortable functioning directly with either the 
11 classroom teacher or administration.  
12         Q.   For the families that -- for the families 
13 where English is not the first language spoken in the 
14 home, how does the district typically communicate with 
15 those families?
16         A.   We've had to pay outside translators.  We 
17 try to send all of our information home in both English 
18 and Spanish, and I'm very fortunate in one respect to 
19 only have to contend with Spanish, because I know 
20 there's districts who have more of a language barrier.  
21 But everything is sent home dual language.  
22              One of the areas that we struggle with is 
23 a phone call.  I try to bring families together or I go 
24 to their house if it's a discipline issue or something 
25 that's sensitive for them, to feel like it's gossip 
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1 known within their community.  Because it always 
2 involves a third party.  So when you have an 
3 interpreter, automatically you kind of widen your 
4 breadth of confidentiality, and I think that's 
5 sometimes a challenge for them.  
6              And one challenge we've had is to find 
7 interpreters that don't add inflection where you didn't 
8 add it or -- it's very hard to explain if you've never 
9 been in an interpreting situation.  And you all know I 

10 talk fast, so that's a hindrance there too.  But we've 
11 tried to find people that will be very neutral and can 
12 express what message I'm trying to send, but also what 
13 are the parents are saying, and not buffer it in any 
14 way.  Maybe a parent is really mad and does want to 
15 scream at me.  I want to know that.  I want to know how 
16 they're feeling.  
17              So we've had to really train interpreters 
18 and pull them from the outside to help us have a more 
19 neutral front than -- you know, my custodian speaks 
20 Spanish.  He'll interpret on the fly, but it's not the 
21 best situation.  
22         Q.   Do you think those translation and 
23 interpretation services are necessary to provide for 
24 the needs of your students?
25         A.   Oh, definitely.  Yes.
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1         Q.   You mentioned earlier that the district is 
2 conducting more needs assessments for students who 
3 qualify for free and reduced lunch?
4         A.   Correct.
5         Q.   How does the district go about performing 
6 those needs assessments?
7         A.   We've tried a three kind of tiered 
8 approach this last year that worked.  Started out with 
9 Survey Monkey on our back-to-school night, which worked 

10 very effectively, 'cause we added it in as part of a 
11 stop to one of their days.  And it was a tool that our 
12 BOCES happened to pay for.  Now we have to pay for it 
13 ourselves, so I don't know if we'll do it again.  
14              But we started there, and then after we 
15 got that data, we tried to narrow the focus even 
16 further, by doing it through parent-teacher 
17 conferences.  We do four conferences a year, which is 
18 more than a lot of districts.  And trying to involve 
19 them to say okay, specifically this is what we saw in 
20 our needs assessment.  
21              Because parents were anonymous in the 
22 Survey Monkey needs assessment and they didn't have to 
23 identify themselves, other than we did try to track if 
24 they were white or Hispanic answering the form.  And 
25 then they had an option of choosing a Spanish version.  
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1 So that was kind of evident in itself, on what version 
2 they completed.  
3              But we tried to give them the data and say 
4 okay, like in Parent Institutes, these are the highest 
5 needs, what would be the most valuable three for you, 
6 personally, at conferences.  So then it was a 
7 one-on-one conversation with teachers.  And then we 
8 tried to do an exit follow-up on our advisory 
9 committee, saying did the advisory committee -- you 

10 know, did you get information, how did you get 
11 information.  Sorry, I need to slow down.  
12         Q.   And the ELL advisory committee you 
13 mentioned earlier, who comprises that committee?
14         A.   I lead that committee.  I chair, actually, 
15 all the committees.  Accountability, I do pull in my 
16 two lead teacher supports.  And preschool, the 
17 preschool teacher chairs that committee.  But ELL, we 
18 invited everyone, anybody interested in coming.  Nobody 
19 came.  
20              So we decided to seek out the people that 
21 were kind of our word-of-mouth people that we saw have 
22 somewhat of a hierarchy in their community the ones 
23 people are turning to for communication, and I'm 
24 fortunate that I'm small enough to be able to identify 
25 those people.  And I really had to be willing just to 
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1 get involved.  
2              Here's an example.  I went -- on Cinco de 
3 Mayo, I took two Spanish ladies into the grocery store 
4 in Burlington, and we were buying food for the Cinco de 
5 Mayo through booster club dollars.  The ladies were 
6 laughing, and I finally said what are you laughing 
7 about?  And they said we're sure everybody thinks 
8 you're some rich white woman and you have two maids.  
9 And that's literally how they felt just by being in the 

10 grocery store with me.  And I thought, wow, that's an 
11 eye-opener, just being with them, to see how they 
12 perceived the community perceiving us together.  
13              And honestly, I didn't understand one lick 
14 of anything they said most of the time I was in those 
15 vehicles with them.  But I think it was time very well 
16 spent, to rub elbows and say gosh, I didn't know they 
17 felt that way by going to the grocery store with me.  
18 And I just think that's what we've had to do with that 
19 population, is make it safe for them to tell me those 
20 kinds of things, make it safe.  
21              It's time.  It's rubbing elbows, to say 
22 what are we doing for your kids that's great and what's 
23 not working.  
24         Q.   The cultural hesitance that you mentioned 
25 earlier among some of the ELL families and some of the 
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1 Hispanic families, you think that is caused by a lack 
2 of interest in student -- the education of their 
3 students?
4         A.   No.  I think it's a lack of -- I think 
5 they're intimidated -- truthfully, I think sometimes 
6 men in the Hispanic community, it's a very odd role, to 
7 deal with a woman in leadership.  I've heard men say 
8 that.  They're not used that.  I think the language 
9 barrier, even though they may understand what I'm 

10 saying, they don't have the confidence to respond to me 
11 verbally, like are they choosing the right word.  Or, 
12 you know, expressing their concerns.  
13              And, honestly, I think they're extremely 
14 grateful for the opportunity to get any sort of 
15 education, so they feel almost guilty in saying this 
16 isn't okay.  I've had to fight that.  I keep telling 
17 them all the time it's okay for you to tell me.  Even 
18 though this is better than Juarez, I want to know what 
19 you still feel like your kids need.  
20         Q.   You mentioned earlier that the district 
21 wants to do more to meet the needs of ELL students.  
22 What in particular would the district like to do?
23         A.   My dream would be to employ a full-time 
24 ELL teacher.  If I could have full-time SPED and ELL, I 
25 think life would change a little bit.  Actually, 
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1 dramatically.  But the stress level would be reduced 
2 for my classroom teachers, and I think our kids would 
3 have a sense of connection with somebody that's about 
4 their needs.  And I also think a full-time teacher 
5 trained in ELL hopefully would be able to identify 
6 learning disabilities at an earlier age than when 
7 they're in high school.
8         Q.   And you mentioned that your second/third 
9 grade teacher is a certified ESL teacher?

10         A.   Yes.
11         Q.   Why don't you just use her as a full-time 
12 ELL teacher and then hire someone else to cover that 
13 position?
14         A.   Because that's a full other funding FTE 
15 that I don't feel the district budget can support.
16         Q.   Any other tools that you mentioned the 
17 district would like to implement to address the needs 
18 of ELL students, why doesn't the district pursue some 
19 of those strategies?
20         A.   I think our barriers are time and money.  
21 They're just always the same barriers.
22         Q.   And would the district also like to do 
23 more for its students who qualify for free and reduced 
24 lunch?
25         A.   Yes.
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1         Q.   And what types of things would the 
2 district like to do?
3         A.   I think I'd really like to invest money in 
4 people.  I'm not as much a programs person.  RtI forces 
5 a little bit of programs.  But I think if you can 
6 provide quality teachers to impact the lives of 
7 children, you'll see your student achievement 
8 approve -- improve.  It's a natural attachment.  So if 
9 I could have full-time Title I, full-time ELL, and a 

10 SPED person, I think our life in Bethune would change 
11 dramatically.  
12              But I don't try to focus my days on always 
13 the have not.  It's like how do we best make student 
14 achievement happen with what we have, and that's why we 
15 participated in this, was to have a voice for 
16 Colorado's kids, say it's got to be better.  
17         Q.   You mentioned that the district has made 
18 some headway in closing the achievement gaps for 
19 students; is that accurate?
20         A.   Well, I don't know that it's accurate.  
21 And this is a conversation I've had with CDE every --  
22 regularly.  The gap's closing, but my upper levels 
23 meeting the lower level, so that's not to me positive 
24 growth.  Even if you look in my framework, I want to 
25 show you my demonstration.  It should go like this, 
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1 which means upwards.  Everybody is trending upwards and 
2 the gap is closing.  If it's going sideways or down, 
3 that means my upper tier is meeting my lower tier, and 
4 I don't want that to happen.  
5              So we're struggling to keep the trajectory 
6 upward.  So saying okay, yeah, we're closing a gap, but 
7 my highs can't meet my lows.  It's got to be vice 
8 versa, it's got to be moving forward and up.
9         Q.   Do you feel that the district has -- has 

10 redirected resources away from non-ELL students towards 
11 ELL students?
12              MS. MARKEL:  Objection, Your Honor.  
13 Leading.    
14              THE COURT:  Sustained.  
15         Q.   (BY MS. BONO)  What do you think has 
16 caused the gap decrease that you just described, where 
17 you have your upper tier moving towards the lower tier?
18         A.   I think that we lack the resources to 
19 fully implement any sort of individualized plan.  So I 
20 don't care if it's an Advanced Learning Plan, if it's a 
21 Title 1 plan, an ELL plan, IEP.  We lack the resources 
22 to fully implement them.  
23         Q.   And the gaps that you were just talking 
24 about, were they gaps between ELL and non-ELL students?
25         A.   If you look at CDE's data, they'll do it 
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1 based on subgroups of ethnicity, free and reduced.  
2 There's gaps that -- we measure the gaps in all of 
3 those subgroups.  So it's everywhere.  It's in all of 
4 our subpopulations.
5         Q.   So do you see that similar trend --
6         A.   Yes.
7         Q.   -- in each subgroup, ELL, students who 
8 qualify for free and reduced lunch?
9         A.   Yes.

10         Q.   And you said ethnicity?
11         A.   Yes.  The gap's closing.  I don't want you 
12 to think I'm not saying that.  But it's not closing at 
13 the right trajectory.
14         Q.   Earlier today you mentioned to 
15 Ms. Gebhardt that there's consistent low performance in 
16 reading and writing for ELL students and students who 
17 qualify for free and reduced lunch; is that right?
18         A.   Correct.  
19         Q.   Do you have an opinion as to whether the 
20 funds made available to Bethune through the PSFA 
21 formula and the additional at-risk funding are 
22 sufficient to help you address the educational needs of 
23 low-income students in your district?
24         A.   I have an opinion that it's not enough to 
25 impact the decision making on cost projecting what it 
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1 takes to educate those students.  And I say that, 
2 because even driving up here, the ELPA money is so 
3 minimal, and I never know how much ELPA money I'm going 
4 to get.  So it makes it very hard to cost-project that 
5 into our budget.  
6              I put in the minimal amount, and I 
7 averaged the last three years to see practically where 
8 we are.  But I don't have a degree in mathematics to do 
9 the formulas.  I just don't understand how they work 

10 and how that comes apart.  So I literally look at the 
11 last three years' budgets, I average about what did I 
12 get for ELPA money, have my numbers reduced, to say 
13 okay, it's going to be significantly lower or higher, 
14 and go from there.  
15              But it's not enough money that it directly 
16 feeds into working on their plans.  Generally we use 
17 our ELPA money for above and beyond things that we try 
18 to bring in.  That's why I'm saying our ELL kids mirror 
19 our Title I kids in terms of pullout, those types of 
20 things.  
21              So I don't know if I'm answering your 
22 question, but it's kind of hard for me to tell you 
23 about the formula when I've never figured it.  
24         Q.   Does the district want to close gaps for 
25 ELL students by directing resources away from non-ELL 
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1 students?
2         A.   Do we want to do that?  No.
3         Q.   What about low income versus non-low 
4 income?  Does the district want to direct resources 
5 away from non-low-income students to address the needs 
6 of low-income students?
7         A.   I don't think it's an intentional 
8 directing the resources away, it just happens by the 
9 natural attrition of what happens every single day.  

10 When we treat them in the same plans of Title I -- 
11 yeah, my Title I teacher is servicing ELL kids.  So 
12 would that be nice if she could focus on ELL -- or the   
13 Title I kids only?  Yeah, that would be great.  So it's 
14 not that I think that we put a money amount on it or we 
15 sat down and said, you know, we're intentionally 
16 impacting that group.  It just happens.  That's the way 
17 it goes.  
18              MS. BONO:  I don't have any further 
19 questions at this time.  Thank you.  
20              THE COURT:  Thank you.  Cross-examination.  
21              MS. MARKEL:  Thank you, Your Honor.  
22                    CROSS-EXAMINATION
23 BY MS. MARKEL:
24         Q.   Hi, Ms. Adolf.
25         A.   Hi.
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1         Q.   My name is Carey Markel, and I just have a 
2 few questions for you this afternoon.  As I understand 
3 it, Bethune has approximately 133 students; is that 
4 correct?
5         A.   Correct.
6         Q.   And it's known, at least in some circles, 
7 as the best little school district in Colorado, 
8 correct?
9         A.   Yes.  In our circle.  It's on a sign that 

10 a community member made and put up in the corner of our 
11 lot.
12         Q.   I'm sorry, I couldn't hear you.  
13         A.   I'm sorry.  That phrase, "the best little 
14 school in Colorado," actually my husband's grandparents 
15 made that sign out of metal and put it in the corner of 
16 our lot.  It's a coined phrase from the corner of our 
17 lot.  It's not anything produced or put out by us.
18         Q.   But you agree with that statement, don't 
19 you?
20         A.   No.  Would I like to tell my parents that?  
21 No.  But I don't agree with that statement.
22         Q.   Did you -- if you recall your deposition 
23 testimony -- 
24         A.   Yes.  I'll change my -- the reason I want 
25 to say that I don't agree with it is I think in terms 
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1 of community.  And maybe that's what the sign should 
2 say, the best little community in Colorado.  Because I 
3 feel like our community has so many values and 
4 strengths, that's why I'm adamant about my children not 
5 having to attend a metropolitan school to receive an 
6 enriched curriculum.  But do I think my kids can move 
7 to Boulder and have a better curriculum?  Yes, I do.  
8              So to say the best little school in 
9 Colorado?  Boulder is still in Colorado.  I've looked 

10 at Boulder's curriculum.  I have an advanced daughter.  
11 I would love for her to receive an advanced curriculum.  
12 So in terms of placement into geography, I would say 
13 yes.  But in terms of academic performance, no.  
14         Q.   I appreciate your response, but my 
15 question was do you agree with the statement that's 
16 contained on the sign that's on your lot, that Bethune 
17 is the best little school district, the best little 
18 school district in Colorado?
19         A.   So do you want me -- I mean, I -- I don't 
20 want you want from me, to say yes, no.
21         Q.   Well, I think -- we can look at your 
22 deposition testimony before, and that might refresh 
23 your recollection.  
24         A.   And, honestly, I think my -- changing my 
25 mind on my deposition is from the deposition, because 
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1 it was taken in a light that I think the performance, 
2 by saying yes, I agree this is the best little school 
3 in Colorado.  Would I want to work anywhere else?  No.  
4 Do I want to raise my family there?  Most definitely.  
5 But I have the skills and qualities to compensate for 
6 where our school's not meeting needs because I'm a 
7 trained teacher.  
8              So after the deposition, I thought, you 
9 know, that's really kind of a trick question, because I 

10 feel like the question is asking you to stand up for a 
11 curriculum and something that maybe isn't adequate, but 
12 it's also asking you, by saying no, to turn your heart 
13 on your community and something you're trying to build.  
14 So to me it's a hard answer to say yes, I agree.  I 
15 want my kids to grow there.  But I don't want you to 
16 take a yes answer as being we've got everything we 
17 need, 'cause that's not what I intend with a yes.  
18         Q.   So you're changing your answer from your 
19 prior testimony?
20         A.   After my deposition, I decided that was a 
21 trick question.
22         Q.   And so is the sign a trick sign?
23         A.   If the world revolved around that sign, I 
24 would take it down.  If everything revolved around that 
25 sign.  Because the sign was placed there to unite the 
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1 community and show pride in our community, and I think 
2 that's something you have to have for your schools to 
3 thrive.  But I guarantee my husband's 87-year-old 
4 grandmother can't talk to you about curriculum.  She 
5 can't talk to you about ELL population.  She can't talk 
6 to you about the inner workings of the school.  She can 
7 talk to you about the pride in the community.
8         Q.   And when you read your deposition, you had 
9 an opportunity to correct that statement, correct?  

10         A.   I never read the deposition.  Today I 
11 looked, scanned over it when I got here, but I've not 
12 seen -- after he asked me that question that day, I 
13 just thought that's really a trick question.  I've 
14 never read or -- I don't know if I did.  I'm sorry.  
15 Did I do that?  I don't know.  Not that I know of.  I'm 
16 your worst witness ever.
17         Q.   I'm certainly not trying to trick you.  
18         A.   Falling apart.
19         Q.   When I read your deposition and it -- the 
20 question was did you agree that this was the best 
21 little -- the best little school district in Colorado?
22         A.   And I apologize, but yes, I guess it's the 
23 same.  I'm changing my answer.  
24         Q.   Moving on, would you agree that every 
25 community has its beauty and its own way of life?
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1         A.   Yes.
2         Q.   And that sometimes the larger the 
3 population, the lesser the sense of community?
4         A.   Correct.
5         Q.   You would also agree that a small 
6 community like Bethune is a quality opportunity to 
7 raise your children?
8         A.   I think the environment in -- I know those 
9 are all coming straight from my deposition, so do you 

10 mind if I explain?  I don't know how to answer your 
11 question.
12         Q.   I would -- if you would just answer the 
13 question, and please answer it as fully as you would 
14 like.  
15         A.   Okay.  So yes, I would like to raise my 
16 kids in the Bethune community.  One of my passions is 
17 that we view kids in Colorado as Colorado kids and less 
18 about rural versus urban.  And I think that that's a 
19 detriment.  We need to look at every child in Colorado 
20 as an important asset to our future, to our economy, to 
21 everything that's going to happen as a state.  
22              So I prefer rural, because that's where I 
23 grew up, that's where my husband's family is.  My 
24 daughter was the fourth generation of Adolfs to start 
25 Bethune School.  So I think there's something about 
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1 heritage.  
2              What I mean by that comment is my sister 
3 teaches for Jefferson County.  I can tell you she 
4 doesn't have as good a sense of community as I do.  I 
5 know all of my students and their families.  I don't 
6 know how you teach 165 kids and know their families 
7 specifically.  I teach -- I know my community.  So, 
8 yes, I agree that Bethune's a good place to live.  
9         Q.   And it provides a quality opportunity to 

10 raise your kids?
11         A.   I think you -- I need more definition on 
12 quality opportunity.
13         Q.   We could look at your deposition, if that 
14 would help.  Because I believe -- 
15         A.   Yeah, if you'll give me a deposition 
16 of -- or a definition of quality opportunity.
17         Q.   Ms. Adolf, I'm not trying to be difficult.  
18 I'm just using your own words from your deposition.  
19         A.   No, that's fine.  I apologize, I just feel 
20 like oh.
21         Q.   It's on page 13.  And please take all the 
22 time you need to review it.  Starting on line 19, I 
23 believe.
24         A.   So my response to that question was 
25 focusing on the fact that Bethune has a safe community 
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1 and that there's a commitment from the community to 
2 raise your children.
3         Q.   So you agree with the statement?
4         A.   I agree, it is a safer community.
5         Q.   And as you testified earlier with -- in 
6 questioning with -- response to Ms. Gebhardt's 
7 questions, you're a Bethune graduate yourself?
8         A.   Correct.
9         Q.   And your school-aged children attend 

10 Bethune, correct?
11         A.   Correct.
12         Q.   And you would agree that small class sizes 
13 at Bethune allow one-on-one attention and allow some 
14 students to thrive in Bethune, correct?
15         A.   Correct.
16         Q.   Where in other places, those same students 
17 may have fallen through the cracks, correct?
18         A.   I can't speak for other places.  I 
19 don't -- I've only lived and worked in Bethune, so I 
20 feel like -- 
21         Q.   If you could turn to page 32 of your 
22 deposition.  I think lines 16 through 18 may refresh 
23 your recollection.  It's towards the bottom of the page 
24 of page 32.  Lines 16 through 18.  But please read it 
25 in context and take the time that you need.



Lobato v. The State of Colorado TRIAL DAY 6 8/8/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

56 (Pages 1685 to 1688)

1685

1         A.   Okay.
2         Q.   So do you see the statement that you made 
3 in your deposition that other places the children may 
4 have slipped through the cracks?
5         A.   Yes.
6         Q.   And do you stand by that statement today?
7         A.   Yes.
8         Q.   Earlier when you were talking about your 
9 combined classrooms, it's my understanding from the 

10 upcoming school year that there will be increased 
11 combined classrooms, the first and second grade will be 
12 combined; is that correct?
13         A.   We have actually combined second and third 
14 grade.  And that's changed since my deposition.  I 
15 don't have control of that, our board of directors 
16 determine that.
17         Q.   What will be the total size of class for 
18 second and third grade?
19         A.   Right now, with our enrollment just 
20 happening, there will be 27 kids in the combined room.
21         Q.   Are there other combined classes?  Will 
22 your fifth and sixth grade classes be combined?
23         A.   Yes.
24         Q.   And will that be a total of 18 students?
25         A.   Right now it's sitting at 22.  We just had 
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1 district enrollment last week.
2         Q.   And when you were talking with 
3 Ms. Gebhardt about the combined classes, I just wanted 
4 to clarify, because at least this past year, your third 
5 and fourth grade class that was combined, it was my 
6 understanding that the parents loved having the 
7 combined class, because it offered not only the 
8 opportunity for differentiated instruction, but that 
9 the kids enjoyed it too?

10         A.   I don't know how much I can speak to -- I 
11 think that if I refer to the fact that with a gifted 
12 teacher, it goes well.  If it's not a gifted teacher, 
13 it doesn't go well, I think is how I stated it.  But I 
14 apologize, I can't recall exactly.
15         Q.   But would you agree that the parents in 
16 your third and fourth grade class this year were very 
17 happy with the combined classroom?
18         A.   I had a parent just tell me two days ago 
19 that the most disappointing part of their child's life 
20 was the fact that they had to be in our school in that 
21 combined classroom.  So I don't know that -- my 
22 opinion's somewhat -- we've hit a little bit more 
23 influx, as we shifted combinations, than when I did my 
24 deposition.  And had a little bit more of -- as the 
25 class sizes get bigger when they were combined, and we 
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1 had only ten kids in a combination, there was less of  
2 a -- I would say most recently, in changing the 
3 combinations, have we had more influx of negative.  
4         Q.   So if you could turn to page 83 of your 
5 deposition, please.  And it goes on to page 84.  Do you 
6 see the statement, "Our parents really, really like it.  
7 We've had little to no push-back.  Our parents, in 
8 fact, are very pleased.  A lot of our parents, 
9 especially with kids that maybe aren't gifted and 

10 talented, but they are in the talent pool, they could 
11 definitely be competitive, they are receiving advanced 
12 curriculum in a very non-threatening way.  It's just 
13 embedded in the room.  So I don't have anybody who 
14 complains about our multi-age classroom"?  Do you see 
15 that?
16         A.   Correct.  At that time I didn't.  But if 
17 you wanted to look at our June and July board meeting 
18 notes, it's changed significantly, and I think part of 
19 the impact is the age level.
20         Q.   Let's shift gears and talk about the 
21 teachers.  You had mentioned when you first started 
22 four years ago at Bethune, I think a number of teachers 
23 left the district, either retired or left --
24         A.   Correct.
25         Q.   -- is that correct?  Currently it's my 
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1 understanding that Bethune is doing well with its 
2 retention of teachers; is that correct?
3         A.   I hired five new this summer.  So at the 
4 time of that deposition, I thought I was not going to 
5 have a huge turnover.  But this summer I did have five 
6 new teachers.
7         Q.   And at the time of your deposition, the 
8 retention of your teachers was around 12 percent, and 
9 you thought that was -- that was a good rate of 

10 retention, correct?
11         A.   Correct.  Correct.
12         Q.   And 100 percent of Bethune's teachers are 
13 highly qualified, correct?
14         A.   Correct.
15         Q.   You mentioned that you had to cut your 
16 supply budget to -- from 300 to $200; is that correct?
17         A.   We're about at $300 with everything.
18         Q.   And had to cut it to 200, correct?
19         A.   No.  We're at 300.
20         Q.   Before you became superintendent, when 
21 Mr. Jim Poole was superintendent of Bethune -- and I 
22 understand that he was the superintendent over        
23 30 years; is that correct?
24         A.   Correct.
25         Q.   There were no -- there was no budget set 
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1 aside for supplies, correct?
2         A.   Correct.
3         Q.   And that was something that you 
4 implemented as part of your new leadership as the 
5 superintendent of the district, correct?
6         A.   Not necessarily my leadership, because 
7 there were superintendents in between Jim Poole and 
8 myself.
9         Q.   But before you came on, there were no 

10 budgets for supplies, correct?
11         A.   The way you functioned when Mr. Poole was 
12 superintendent was you went and asked.  If he said yes, 
13 yes.  So if you didn't -- I wanted to give teachers 
14 more freedom in not having -- I want them to create 
15 whatever they can fit in $300 and say tell me why you 
16 need it.  So the format, I think, changed.  I don't 
17 think necessarily -- I don't know how much was set 
18 aside for supplies, but it's not like he never bought 
19 them.
20         Q.   There was not a line item for supplies 
21 before you became superintendent, correct?
22         A.   Did I state that in my deposition?  I 
23 don't remember.  I'm sorry.
24         Q.   Do you recall whether there was a line 
25 item before you became superintendent?
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1         A.   Not that I can recall.
2         Q.   And that the teachers at Bethune were 
3 thrilled to have a line item for supplies when you 
4 became superintendent?
5         A.   I didn't do that.  Don Anderson was the 
6 superintendent that put the line item in for supplies.  
7 And I'm sorry if I misspoke that.  But I've just 
8 maintained it.  
9         Q.   You testified earlier this afternoon about 

10 the number of things the district is doing in creative 
11 ways to improve student achievement within Bethune, 
12 correct?
13         A.   Correct.
14         Q.   Things like the letter writing program?
15         A.   Correct.
16         Q.   That's been a successful program, a lot of 
17 participation in that program, correct?
18         A.   Correct.
19         Q.   You also have the Parent Institute?
20         A.   Correct.
21         Q.   The Dynamic Dimensions program that allows 
22 your students to be interactive with other populations, 
23 correct?
24         A.   Right.
25         Q.   You also have your seniors program, in 
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1 which the seniors come in and your students interact 
2 with the student -- the seniors --
3         A.   Correct.
4         Q.   -- in your community?  And you also 
5 implemented the access period?
6         A.   Yes.  
7         Q.   In addition to all of that, while I 
8 understand that there's a cost associated with your 
9 online opportunities through the VNET, that cost allows 

10 you, for example, to offer high school Spanish, 
11 correct?
12         A.   Yes.  
13         Q.   Since you've been a superintendent in the 
14 district, you've not asked your local voters for a mill 
15 levy, have you?
16         A.   No, I have not.  
17              MS. MARKEL:  I have no further questions 
18 for you.    
19              THE COURT:  Redirect.  
20              THE WITNESS:  I didn't slow down at all.  
21 I'm sorry.  I was thinking that.  I'm really sorry.  
22                   REDIRECT EXAMINATION
23 BY MS. GEBHARDT:
24         Q.   Can you turn, Ms. Adolf, to page 13 of 
25 your deposition?  
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1         A.   I apologize for not reading your . . .  
2         Q.   That's okay.  
3         A.   Okay.
4         Q.   So very slowly.  
5         A.   Okay.
6         Q.   Can you read the answer that you gave to 
7 that question about opportunities -- the question is, 
8 "Well, you know, what else do you like about living in 
9 Bethune?"  And can you read your whole answer, please.  

10         A.   I put "I think it's a quality" -- 
11         Q.   Slow.  Slow.  Slow.  
12         A.   "I think it's a quality opportunity to 
13 raise your children in a small community.  It's much 
14 safer.  There's opportunities, in the sense of it takes 
15 a village to raise a child.  There's other people here 
16 that want to see my kids successful and will invest in 
17 them and make it safe.  Another blessing is I get to 
18 see my kids every single day at lunch."
19         Q.   So is that your whole answer that you 
20 didn't get to read?
21         A.   Yes.
22         Q.   And now can we turn to page 32, please.  
23 And the question that you were asked is, "All right.  
24 Let's look at No. 3.  Do you see the document 2001, it 
25 says, quote, the goal and objective of teaching, teach 
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1 every child up to their highest potential?"  And can 
2 you read your answer, your whole answer there, please.  
3 Slowly.  
4         A.   "I think, really, in simpler terms, we 
5 could tell you that we believe every student can learn.  
6 It doesn't matter what your demographics are.  It 
7 doesn't matter what your background is.  Maybe you're 
8 on an IEP.  I always tell people that being in 
9 school -- in school tries to rescue kids.  I think our 

10 class size and our one-on-one attention allows some 
11 kids to thrive, where other places they have slipped 
12 through the cracks.  
13              "I think oftentimes we attribute -- we 
14 attribute kids -- we peg them a little early.  Instead 
15 of saying what can this kid become, we kind of channel 
16 them in a direction, and we try not to do that here.  
17 What's your maximum capacity?  What threshold do you 
18 need to meet by the time you leave these doors?  And we 
19 talk a lot about building productive citizens.  
20              "Our shift has gone away from necessarily 
21 academic fields.  We say that we want our kids to 
22 either -- we want them to be employable.  We want them 
23 to be -- as a staff, this is what you would hear them 
24 say.  We want them to understand that you have to 
25 become good at a trade or get a college degree.  It 
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1 doesn't necessarily mean you have to go to a four-year 
2 college.  But what can I do to provide for a family.  A 
3 family.  What can I do to be self-sufficient, so I 
4 don't have to live off the system.  
5              "We're training a wealth of kids to live 
6 off" -- it says off symptoms.  I don't think I said 
7 that.  "But off systems, and that's disheartening to 
8 me.  They're learning it from their parents, they are 
9 learning it from their environment.  There are agencies 

10 that are meant to rescue that actually, I think harm in 
11 the end."
12         Q.   Now, you've talked at length today about 
13 all the things that you're doing to try to improve 
14 student achievement?
15         A.   Correct.
16         Q.   Can you tell us again where the 
17 achievement gap is and what your concerns are about 
18 that?
19         A.   My concern is that the highs are meeting 
20 the lows, and I -- I feel bad, 'cause I always use a 
21 physical visual, but you want your trajectory to go in 
22 an upward motion.  And ours is going downward.  So with 
23 CDE, we actually get points for a gap issue.  We've 
24 closed a gap.  But in my mind, the gap's not moving in 
25 the right direction, the trajectory is not moving in 
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1 the right direction.  So our top kids are not as high 
2 performing as they should be, and they're moving  
3 closer -- the ELL kids and free and reduced are surging 
4 upwards, but it's at a lower trajectory on that scale.  
5 So I don't know if that's good words.
6         Q.   And in a year where you have potential 
7 budget cuts coming up, do you see that trajectory 
8 changing?
9         A.   Well, I feel like the answer should be 

10 yes.  But no, I think that right now, we're trying to 
11 maintain the ship, just as you would your household 
12 budget.  And we're doing the best we can with what we 
13 have.  But have we done anything new and innovative to 
14 change that direct impact of student achievement?  No.
15         Q.   And why not?
16         A.   'Cause you have to have manpower.  You 
17 have to have resources.  You have to have money.  And 
18 right now we don't know what our future holds.  It's 
19 constant, less money and more mandates.
20              MS. GEBHARDT:  I don't have anything 
21 further.  Thank you, Mrs. Adolph.  
22              THE COURT:  Redirect?  
23              MS. MARKEL:  No, Your Honor.  
24              MS. BONO:  No redirect.  
25              THE COURT:  Recross?  
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1              MS. MARKEL:  No.    
2              THE COURT:  Thank you.  You may step down, 
3 ma'am.  Thank you.  Next witness for the plaintiff.  
4              MS. GEBHARDT:  The plaintiffs would call 
5 Gerald Keefe.    
6              THE COURT:  Sir, if you would raise your 
7 right hand.  
8                   GERALD DUNCAN KEEFE,
9 having been first duly sworn to state the whole truth, 

10 testified as follows:
11              THE COURT:  Thank you.  And we'll tell 
12 every witness now.  Please try to slow down.  
13              THE WITNESS:  Okay.  
14              THE COURT:  If you could state your full 
15 name and spell your last name for the record.  
16              THE WITNESS:  Yeah.  My name is Gerald 
17 Duncan Keefe.  Last name spelled K-e-e-f, as in Frank, 
18 E.  
19              THE COURT:  Thank you.  Is Gerald with a 
20 G?  
21              THE WITNESS:  Excuse me.  Gerald, 
22 G-e-r-a-l-d.  
23              THE COURT:  Thank you.  
24                    DIRECT EXAMINATION
25 BY MS. GEBHARDT:
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1         Q.   Good afternoon, Mr. Keefe.  
2         A.   Good afternoon.
3         Q.   Could you tell us what your current 
4 position is, please.  
5         A.   Yeah.  I serve as superintendent of 
6 schools in Kit Carson R-1 School District.  It's my 
7 18th year in that capacity, and I have 28 years of 
8 experience in the Kit Carson school system.
9         Q.   And where is Kit Carson School District?

10         A.   Kit Carson is located on the Eastern 
11 Plains.  We're about 30 miles from the Kansas border, 
12 about 40 miles to the south of Burlington off I-70.  
13         Q.   How long have you lived in Kit Carson?
14         A.   I actually live in Cheyenne Wells, which 
15 is the county seat there, because my wife works at the 
16 hospital.  But I've lived in Cheyenne County all my 54 
17 years.
18         Q.   Can you tell us a little about your 
19 education background, please.  
20         A.   I graduated from Cheyenne Wells High 
21 School in 1975.  I then attended the University of 
22 Northern Colorado for my undergraduate degree.  I 
23 received a master's in educational administration from 
24 Colorado State University.
25         Q.   And can you give us a brief work history 
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1 for you after you graduated from school, from college?
2         A.   Yes.  And let me rephrase something a bit.  
3 I attended Colorado State University for a portion of 
4 my master's degree.  I received my master's from the 
5 University of Northern Colorado.  And if you wouldn't 
6 mind repeating that question that you just posed.
7         Q.   Sure.  And let's try and talk slowly.  
8         A.   I actually think I am.
9         Q.   My question was can you please talk about 

10 your work history since you started from college 
11 briefly up until you went to education.  
12         A.   Yes.  I actually -- when I graduated from 
13 college, I started teaching in the district, social 
14 studies teacher, football coach, basketball coach.  I 
15 then became the school district principal.  I then 
16 became the superintendent.  And also during my time as 
17 superintendent, I've served as American government 
18 teacher, economics teacher, route bus driver, 
19 and -- and I've been involved with still being 
20 assistant football coach.  So I've been involved in 
21 many in facets of the organization.
22         Q.   And when you say that, what school 
23 district are you talking about?
24         A.   Kit Carson R-1 School District.  That's 
25 where I've spent my entire career.  
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1         Q.   Can you explain a little more about what 
2 your job responsibilities are?  You've explained some 
3 of them.  Can you give us more details about those, 
4 please.  
5         A.   Yes.  I'm in charge of all the curriculum 
6 at the district.  In charge of school finance, student 
7 discipline.  Anything to do with state mandates, making 
8 sure they're being complied with and reporting is being 
9 done appropriately.  I do have some -- I oversee an 

10 individual who takes care of transportation and 
11 maintenance, but I'm the one who's ultimately 
12 responsible for that.  Community relations.  Anything 
13 to do with the school district goes through me.  
14         Q.   Can you tell us a little about just the 
15 physical setting of Kit Carson, please.  You've told us 
16 mileage, but can you tell us what industry is out 
17 there, what people do for a living in Kit Carson?  
18         A.   Kit Carson is primarily a farming and 
19 ranching community with a large oil and gas presence as 
20 well, and that employs several people in that industry.  
21 It consists of about 300 people that live in the town.  
22 If you add the country population as well, we might be 
23 to 5, 600 people in the community.  So -- but primarily 
24 farming, ranching, and energy industry.
25         Q.   And how important is the Kit Carson School 
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1 to the community that you're living and working in?
2         A.   Well, the school is the center of the 
3 community.  There's not a movie theater, there's not a 
4 bowling alley, there's not a Walmart.  The school is 
5 where everyone goes, whether it's to a music program or 
6 whether it's to a school play or whether it's the 
7 athletic events.  Whatever it may be, the school is the 
8 center of the community, and is often used as the 
9 recreational facility for community use.  There are 

10 regular meetings held by community groups where we make 
11 the school available.  So the school is the life, soul, 
12 and center of Kit Carson.  
13         Q.   And that was true when you went to school 
14 in Cheyenne Wells?
15         A.   Yes, that's true.
16         Q.   Can you talk a little about the school 
17 district itself, how many square miles it covers, its 
18 size, please.  
19         A.   Yes.  The school district is one of the 
20 largest in the state, I believe, in regards to square 
21 miles.  We have about 900 square miles within the 
22 district.  So transportation of students is always an 
23 issue and a concern.  So that's -- when you look at the 
24 school from that standpoint, we do travel quite a bit, 
25 and kids are on buses for quite a long time.  The 
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1 district also has about 25 -- close to 25 percent of 
2 its population is district choice, out-of-district 
3 students.
4         Q.   And what about your socioeconomic 
5 demographics of the students?  Can you describe that 
6 for us, please.  
7         A.   Yeah.  We probably are looking at 
8 something like maybe 40 percent free and reduced lunch.  
9 I believe the median income for Cheyenne County as a 

10 whole is about $31,000.  I could be wrong on that.  But 
11 that's the individual income.  And so we're taking a 
12 look at a community that's hard-working, you know, 
13 very, very independent, but economically, I would not 
14 paint them as a well-off group of people.
15         Q.   And what about your percent of minority 
16 and non-minority?  Can you tell us about that, please.  
17         A.   Yeah.  I think our demographics are much 
18 different than maybe many of our neighbors just from 
19 the standpoint that we're about 90 percent Caucasian 
20 and maybe 10 percent Hispanic, and we do not face a lot 
21 of the issues that many of our neighbors do as far as 
22 regards to we don't have a large ELL population or 
23 anything of that nature.  So the district is really 
24 quite unique compared to our neighbors.
25         Q.   In fact, how many ELL students do you 
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1 currently have?
2         A.   We currently have zero.
3         Q.   Can you describe just the physical layout?  
4 Is the school on one campus?  How does that set up, 
5 please.  
6         A.   Yeah, the school, the K-12 building 
7 itself, is all on one location.  And then we have an 
8 out-lying area where we have a vocational agriculture 
9 shop.  The school was actually built in about three 

10 stages.  If you go look at our old gymnasium, you'll 
11 see an older WPA plaque there from the Works Progress  
12 Administration, where the old gymnasium was built in 
13 1937.  
14              The new school, as they want to call it, 
15 was built in 1950s.  And we added a gymnasium in 1981.  
16 And we've added a science lab and a computer lab around 
17 2000.  But the building is very, very -- very old 
18 building.  We do the best we can to maintain it.  
19         Q.   So as the superintendent of Kit Carson, 
20 Mr. Keefe, what is one of the primary goals or your 
21 mission for the district?
22         A.   The goal and mission for the district 
23 obviously is we want to provide a safe and civil 
24 learning environment.  We want to provide quality 
25 educational opportunities for all our students.  We 
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1 strive to meet or exceed the state standards.  And then 
2 obviously we want to develop a relationship with 
3 our -- with our parents and communities that's in the 
4 best interest of the children of our school district.
5         Q.   I've put up on the Elmo Plaintiffs' Trial 
6 Exhibit 10386, and I apologize it's not in color, but I 
7 think you can probably fill in what's in the black.  
8 Can you first of all tell us what this document is, 
9 please.

10         A.   Yeah.  This would be the accreditation 
11 framework from the Colorado Department of Education.
12         Q.   And do you know what the status is that 
13 they have given you for your accreditation?
14         A.   Yes.  Our status is accredited.  
15         Q.   Okay.  And can you tell us what categories 
16 you meet or do not meet in certain growth or academic 
17 status areas, please.  According to CDE in this 
18 document.  
19         A.   Sure.  Academic achievement, which 
20 basically is status on how well did students do, were 
21 they proficient or advanced on exams, we met 75 percent 
22 of the points.  As far as the academic growth goes, 
23 that's an area that we were at 33 percent.  But the 
24 thing about academic growth is it could be an advanced 
25 student could end up with a low growth score because 
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1 they're compared with every other advanced student in 
2 the state at that same level, and we have some issues 
3 with the actual scoring model.  And then on 
4 postsecondary and workforce readiness, that's ACT 
5 scores and graduation.
6         Q.   And that one you exceeded?
7         A.   In that one we exceeded.
8         Q.   And are you familiar with the term 
9 "achievement gaps"?

10         A.   Yes, I am.
11         Q.   And are there achievement gaps in the Kit 
12 Carson School District?
13         A.   Yes, we do have achievement gaps.
14         Q.   And can you explain where those are?
15         A.   Yeah.  Most of the achievement gaps fall 
16 within the free and reduced lunch category, as far as 
17 our growth scores not being exactly where we'd like 
18 them to be in that area.
19         Q.   And as the superintendent of Kit Carson, 
20 is that a concern to you?
21         A.   Yes, that's a concern.
22         Q.   And why is that?
23         A.   Because we believe that all students 
24 should learn, can learn, and we're looking at a way 
25 that maybe we can address that issue.  But any -- any 
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1 plan of action requires resources.
2         Q.   And as you -- with you as being 
3 superintendent, have you -- sorry -- have you completed 
4 an improvement plan?
5         A.   Yes, we have.
6         Q.   Here, let's get the document number up 
7 there first.  I have placed on the Elmo Plaintiffs' 
8 Trial Exhibit 10385.  What's this document, please, 
9 Mr. Keefe?

10         A.   This is the Kit Carson improvement plan 
11 that I submitted to the Colorado Department of 
12 Education.
13         Q.   For this last school year?
14         A.   Yes, that's correct.
15         Q.   And what did you list as one of the areas 
16 you hoped to improve under "Trends"?
17         A.   We knew that we needed to improve what was 
18 happening in our middle school math.
19         Q.   Anywhere else in middle school?
20         A.   We were looking also probably as the area 
21 of reading and writing, that some subgroups were not 
22 doing maybe as well as we thought, and we needed to 
23 work on that area as well.
24         Q.   And I'm going to ask you, then, to talk 
25 about what you put under "Resources," Mr. Keefe.  What 
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1 did you explain to the state under "Resources"?
2         A.   What we were talking about there is the 
3 district was going to -- that we believed that 
4 professional development was -- was very crucial, and 
5 that we were willing to use reserves if we had to to 
6 fund that.  
7              But the strain on district budgets because 
8 of the underfunding by the state made it almost 
9 impossible for us to be able to do that just on -- for 

10 a basic program funding alone, and it was going to 
11 require the district to use its general funds to 
12 improve the performance of its teachers.  
13              MS. GEBHARDT:  Is he going slow enough?  
14         Q.   (BY MS. GEBHARDT)  Are you familiar with 
15 the term a "standards-based education"?
16         A.   Yes, I am.
17         Q.   And are you familiar with the term 
18 "CAP4K"?
19         A.   Yes I am.
20         Q.   What is CAP4K?
21         A.   Colorado Achievement Plan for Kids.
22         Q.   What's your understanding of the intent 
23 behind CAP4K?
24         A.   Well, actually, I was a member of Governor 
25 Bill Ritter, Jr.'s, P-20 Council when CAP4K was 
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1 discussed and developed.  And as we took a look at some 
2 of the implementation of that act, I discussed concerns 
3 as a member of that committee that demand on resources 
4 on districts to implement that was going to be more 
5 than we had, whether it was, you know, P-20 standards, 
6 individual career plans for everyone.  
7              The setting -- I had constitutional 
8 concerns as well with the state setting minimum 
9 graduation requirements.  It just appeared to be, as 

10 you looked at, you know, postsecondary enrollment 
11 options and what you were going to be required there, 
12 that the implementation was going to take a lot of 
13 time, people, resources, and it didn't come with any 
14 funding attached to it.  
15         Q.   And is that still true today?
16         A.   That's still true today.
17         Q.   And were you -- do you support in general 
18 the objectives of CAP4K for the students?
19         A.   Everything except the state setting the 
20 minimum graduation requirements, yes.
21         Q.   And did you have any discussions while you 
22 were on the P-20 Council like you were describing about 
23 your concerns about the funding, the lack of funding 
24 for those standards?
25         A.   Yeah.  Those discussions took place 
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1 sometimes in subgroups, committees as we worked, in the 
2 general meeting as a whole, possibly a comment about, 
3 you know, was some of that constitutional, how were we 
4 going to implement it.  I think most of the concerns I 
5 raised may have had to do with implementation, 
6 especially as it looked in the rural setting, were done 
7 in small subcommittee group work.
8         Q.   And your implementation concerns were 
9 based on what?

10         A.   Based on the -- the amount of resources 
11 and personnel and people and training and time that it 
12 would probably take, first of all, to understand 
13 exactly what the law said you were supposed to do, and 
14 then to be able to get experts who could help you 
15 implement or develop your own within your own system.  
16              It was going to come with a price tag, and 
17 it seemed like the price tag was just pushed out, like 
18 okay, some day we'll -- you know, we'll fund it, but 
19 right now why don't you go ahead and start on the work.  
20         Q.   And has that some day come yet?
21         A.   No, that some day's not here.
22         Q.   Can we talk a little about the course 
23 offerings that you have at Kit Carson?  Do you believe 
24 that electives are important for students at Kit 
25 Carson?
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1         A.   Very much so.
2         Q.   And why is that?
3         A.   We believe in a well-rounded individual, 
4 well-rounded students.  We offer a music program that 
5 we're very proud of.  We've been able in our schedule 
6 to leave music unopposed by any other class, so any 
7 student that wants to take music is allowed to be in 
8 that class.  
9              I think what I was disappointed in is we 

10 used to have a vocational -- or a career tech class, 
11 consumer and family studies, and we had a teacher 
12 retire, and due to budget constraints, I was not able 
13 to replace that position, so students were denied the 
14 opportunity to participate in that.  
15              I just think we need to -- if a student's 
16 going to reach their full potential, they need a wide 
17 array of courses to pick from and to choose from and 
18 see where their dreams led them.  
19         Q.   Are you able to offer physics?
20         A.   No, we do not offer physics.
21         Q.   Are you able to offer any AP classes?
22         A.   We've offered one AP class, and that was 
23 online, and that student eventually went to Princeton, 
24 but that's been the only one we've offered.
25         Q.   Are you familiar with the VNET?
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1         A.   Yes, I am.
2         Q.   And what is the VNET?
3         A.   The VNET is an interactive fiber optics, 
4 basically live television system where teachers, 
5 whether they be in Arkansas or whether they be from 
6 Colorado state or from the local school districts, 
7 offer courses to -- we share courses.  And we've 
8 accessed Spanish and calculus on the system before.
9         Q.   And is there an expense to the VNET?

10         A.   Yes, the VNET is about -- the current dues 
11 are about 22,000 a year.  And we just checked on taking 
12 Spanish, and it was about 300 per student per semester 
13 to take that, which led to, if we wanted to use the 
14 VNETs for eight students a day for all day long and 
15 then pay the annual fee, that system came with a 
16 $65,000 price tag for our district.
17         Q.   And can you afford that under your current 
18 budget?
19         A.   No, we can't.
20         Q.   And do you know how the VNET was 
21 originally set up?
22         A.   Yeah.  The -- the VNET was set up by 
23 a -- I believe a rural utility service grant.  Most of 
24 the funds that led to that were grant funds.  The 
25 annual fee that's paid comes from local districts, but 
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1 it was instituted by primarily grant dollars, with no 
2 state support.
3         Q.   So the state didn't support the 
4 establishment of the VNET?
5         A.   No.  
6         Q.   What kinds of extracurricular offerings do 
7 you have at Kit Carson?
8         A.   We have volleyball, basketball.  We offer 
9 track.  We offer music.  We offer what's called FFA, 

10 Future Farmers of America.  We're pretty proud of our 
11 extracurricular activities, primarily our music 
12 programs and a few state championships we've gotten in 
13 volleyball and basketball.
14         Q.   Can you talk a little about what you've 
15 done to have to support your music program, please.  
16         A.   Yeah.  With the music program, I've 
17 actually tried to support our school district and other 
18 rural school districts by organizing and sponsoring two 
19 Keiko Matsui concerts.  Keiko Matsui is the 2001 female 
20 smooth jazz artist of the year.  And I've gone out and 
21 raised funding to bring her to Colorado to raise funds 
22 for rural music programs because they're going to the 
23 wayside and they're not being very well supported.  
24              So I've done everything I can to try to 
25 keep music part of the curriculum for not only Kit 
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1 Carson, but for all schools.  
2         Q.   And how is it that you landed on Keiko 
3 Matsui?  Can you tell us that story, please.  
4         A.   Yes.  I was in a record store in Denver in 
5 2005.  I heard a song called "Next Plateau."  I 
6 wondered who the artist was, because I love the song.  
7 I bought the CD.  I had a gifted 16-year-old music 
8 student who also played the piano, and I asked her to 
9 listen to it to see if she thought she could play that 

10 if she got the sheet music, and she said she'd try.  
11 And we searched and searched to get the sheet music.  
12 It wasn't available.  
13              So finally I actually sent an e-mail to 
14 Keiko Matsui's husband Kazu, and he responded and said 
15 not only will we get you the sheet music, I'll do a 
16 benefit concert for your organization, we'll do one.  
17 And my 16-year-old student was the first one in the 
18 world to get that sheet music up on the stage in 
19 Greeley, Colorado, in April of 2005.  
20         Q.   And you've continued those fundraising 
21 activities since then?
22         A.   Yes.  We had Keiko Matsui out two years 
23 ago, and this May I'm bringing out a smooth jazz artist 
24 named Chris Geith for the same cause.  
25         Q.   Can we talk a little about your special 



Lobato v. The State of Colorado TRIAL DAY 6 8/8/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

63 (Pages 1713 to 1716)

1713

1 education programs, please, Mr. Keefe.  
2         A.   Yes.
3         Q.   Do you have any special education students 
4 in Kit Carson?
5         A.   Yes, we do.
6         Q.   About how many?
7         A.   We're probably looking at about maybe 7,  
8 7 percent of our population, somewhere in that area.  7 
9 to 10 percent.

10         Q.   And what range of needs do you currently 
11 have to serve in Kit Carson?
12         A.   We probably are on the low to moderate 
13 needs.  We haven't had a high-needs student for -- for 
14 some time.  But we take a look at most of the students 
15 have a learning disability of some kind, where we have 
16 a speech issue, or it could be -- it could be a 
17 behavior designation.
18         Q.   What happens when you have a high-needs 
19 student in Kit Carson?
20         A.   Well, we're either responsible for bearing 
21 all the costs, or we're going to have to, you know, 
22 hire additional staff, if they can be found.  Or we are 
23 also a member of the same consortium in Burlington that 
24 you may send a high-needs student to.  But our location 
25 is such that it's a little farther drive.  We would 
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1 have to pay someone to take that person to that school 
2 every day, wait on them, and then bring them home.  
3         Q.   What kind of staffing do you currently 
4 have for special education?
5         A.   We currently have -- our special education 
6 teacher is probably about a 0.40.  But she also does 
7 what we call support services.  The district does not 
8 accept Title I funding, so the Title I program does not 
9 apply.  But we do provide the same kind of services.  

10 And she's also the RtI person.  And she's very, very 
11 overloaded, and the best that she can do primarily is 
12 probably pullouts for individual students into her 
13 classroom.
14         Q.   So do you work with East Central BOCES as 
15 well?
16         A.   Yes, we do.
17         Q.   And does the East Central BOCES have 
18 sufficient staff to cover all of the needs that your 
19 students have had?
20         A.   I would say we have issues sometimes with 
21 the -- maybe the quality of individual that gets sent 
22 out to work with our -- work with our students, and I 
23 don't -- it's not lack of trying by the BOCES to hire 
24 the best person they can.  But, again, salary issues 
25 for what personnel can be paid, it's hard to compete 
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1 with the Front Range.  And so the BOCES does the best 
2 that they can.  And overall, I'm satisfied with the 
3 BOCES, but I don't -- I wouldn't say that the service 
4 is always the best in every -- you know, every area.
5         Q.   Does the funding that you receive from the 
6 state cover your costs for your special needs children?
7         A.   No.
8         Q.   And so where do you come up with the 
9 additional resources to cover what you can for those 

10 students?
11         A.   General fund.
12         Q.   Your general fund?
13         A.   Our general fund, uh-huh.
14         Q.   Do you have any students that are 
15 identified as GT, gifted and talented?
16         A.   Yes.  We -- 
17         Q.   Approximately how many?
18         A.   We identify about 10 percent of our 
19 students as gifted, and that is a designation primarily 
20 that comes from the music program, where we've had 
21 quite a few all-state musicians, and so that 
22 designation is considered high in some circles,       
23 10 percent.  But we stand by it, given the fact that we 
24 believe we have a pretty outstanding program that a lot 
25 of those kids are gifted in.
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1         Q.   Do you believe you're able to provide all 
2 of the services that you need for all of your GT kids?
3         A.   No.
4         Q.   And can you explain your answer, please.  
5         A.   It's very difficult to individualize any 
6 kind of program for maybe a student who has a special 
7 talent in an area, the resources as far as being able 
8 to get that student what they need, being able to 
9 monitor how they're doing, and to challenge that 

10 student in a way that's really meaningful.  It's very, 
11 very difficult.
12         Q.   How much did you receive from the state to 
13 provide services to your gifted and talented community 
14 in your last budget?
15         A.   In our last budget, I think -- I believe 
16 we received approximately $5,000.
17         Q.   Mr. Keefe, do you believe that preschool 
18 and full-day kindergarten are important components of 
19 providing your students with a quality education?
20         A.   Yes, very much so.
21         Q.   And why is that?
22         A.   I believe the students at that age, they 
23 need some exposure, first of all, to a social setting, 
24 which is very beneficial to the children.  Very 
25 beginning basics, as far as it might be recognizing 
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1 letters, things of that nature.  A good environment to 
2 be in.  And I think it's just very beneficial.  It 
3 gives them that early head start that allows them for 
4 future success in the school system.
5         Q.   And what are you currently able to provide 
6 by way of preschool for your students?
7         A.   We run preschool one day a week on Fridays 
8 from 8:30 to 11:30, and that's it.
9         Q.   So you run a half day one day a week?

10         A.   Half day one day a week.
11         Q.   And how many students are in that, 
12 approximately?
13         A.   We -- approximately -- approximately a 
14 dozen.
15         Q.   And why is it that you don't offer more 
16 preschool opportunities for your students?
17         A.   The main issue is staff and facility.  
18 We -- our kindergarten teacher is also our preschool 
19 teacher, and so in order to meet the minimum number of 
20 hours that are required to receive any kind of funding, 
21 we are at about half that.  So the only other option 
22 would be to go kindergarten three days a week and 
23 preschool two days a week, and that's not very 
24 appealing either.  And our facilities are not such that 
25 we can meet the requirements for the separate room 
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1 that's required and some of the other things that are 
2 required for the preschool program.
3         Q.   So do you offer full-day kindergarten?
4         A.   Our kindergarteners go to school a full 
5 day four days a week.
6         Q.   And how much do you receive for the 
7 funding for your full-day kindergarteners?
8         A.   We're at a 0.58 PPO.  
9         Q.   And, again, then, how do you make up the 

10 difference?
11         A.   Again, that comes out of the district's 
12 general fund.  
13         Q.   Do you provide any kind of career, tech, 
14 or vocational education programs?
15         A.   We -- yes, we do.  In the area of 
16 agriculture, we do career tech in that area.  And I 
17 believe it used to be called vocational agriculture, 
18 but now it's career tech.  And then we have our Future 
19 Farmers of America, our FFA program, is administered 
20 through there.
21         Q.   Do you have any vocational business 
22 programs?
23         A.   No.  We can't afford to institute a 
24 vocational business program, because the reimbursement 
25 formula is not sufficient to cover -- to cover the 
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1 costs of the program.  Because any vocational teacher 
2 or career tech teacher also comes with an extra-duty 
3 stipend, because they're under longer contracts than a 
4 regular teacher.  So we don't offer that.  
5         Q.   And is it your opinion, Mr. Keefe, that a 
6 vocational business program would be a benefit to your 
7 students?
8         A.   Yes, it would be a benefit to students.
9         Q.   Can you explain why?  

10         A.   I think as we get students ready for 
11 postsecondary and workforce readiness, there's a lot of 
12 options they need to be exposed to, and I think we have 
13 very limited options in that area.  Maybe accounting or 
14 a computer class.  And if we were in a certified 
15 business program, I think we'd have much more 
16 opportunity.
17         Q.   It sounds like you have to cover a large 
18 area for your transportation.  Is the transportation 
19 part of your budget a concern to you?
20         A.   Yes, it is.  Because of the large number 
21 of miles that we'll put on a vehicle each year.  Also, 
22 we have the uncertainty -- we use Suburbans on part of 
23 the routes, regular school buses on part of the routes.  
24 We have a capacity of eight on the Suburbans, and you 
25 can find out in the middle of August that somebody has 

1720

1 moved into an area, now you have 13 people and you have 
2 to send out a school bus, and the only one you have is 
3 your back-up.  So it's very unpredictable, as far as it 
4 goes to the purchase of transportation vehicles.  It's 
5 a major expense for the district.
6         Q.   And do you receive reimbursement for some 
7 of your transportation costs from the state?
8         A.   Yes, we do.
9         Q.   And are those sufficient to cover your 

10 costs?
11         A.   No.
12         Q.   And so, again, where does that money come 
13 from?
14         A.   It comes from the general fund.
15         Q.   Let's talk a little about your facilities.  
16 You've talked a little about that.  Do you -- are you 
17 familiar with the survey that was done by the state of 
18 the facilities in the state of Colorado?
19         A.   Yes, I am.  
20         Q.   And did you review the facility review for 
21 your school?
22         A.   Yes, I did.
23         Q.   And can you tell us about that, please.  
24         A.   Yeah.  The facility review -- I'm kind of 
25 challenged when it comes to colors, so I had to have 
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1 someone interpret the map.  But I found out that Kit 
2 Carson was one of the -- had one of the lowest ratings 
3 as far as suitability of its facilities.  And as we 
4 talked about the age of the building, we have roof 
5 issues.  When you're -- when you're a district that has 
6 a roof replacement plan, you're hoping for a hailstorm 
7 to pay for the roof.  That's -- you know, that's kind 
8 of -- we have all sorts of issues with the roof.  And 
9 some of the plumbing is much -- much older.  The 

10 facility's not in the best shape.  
11              We've talked a little bit about whether or 
12 not we should go for a BEST grant, maybe, to help 
13 repair a portion of this.  Our current match, though, 
14 is 63 percent.  And we've already asked our voters 
15 since 1994 three separate times for money, so we're 
16 hesitant to ask them for additional funding to do some 
17 of those repairs.  
18         Q.   Can we talk a little about graduation?  Do 
19 you believe graduation's important?
20         A.   Yes, it is.
21         Q.   And what is your graduation -- what 
22 are -- what have your graduation rates looked like over 
23 the past few years?
24         A.   Generally, we've had some years where 
25 we've had a hundred percent graduation or we've been 
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1 somewhere around 92.  But generally our graduation 
2 rates have been very, very good.
3         Q.   And why does that matter to you?
4         A.   It matters to me because the fact that we 
5 feel that we personally failed an individual if they 
6 don't graduate from our school.  We try everything we 
7 can to find differing avenues for them to succeed.  You 
8 know, we're grateful that due to the voter -- our own 
9 voters' generosity, we're able to maintain basic 

10 programs in the school to maybe keep those kids in 
11 school.  I think, actually, the future of the country 
12 depends on us successfully getting kids out of school.
13         Q.   Can we talk a little about the budget?  I 
14 think we've heard where the primary sources of funding 
15 come from, but briefly can you tell us where your 
16 funding comes from at Kit Carson?
17         A.   Yeah.  Primarily 60 percent of the funding 
18 will come from the state, and the other 40 percent is 
19 local.  That's an approximation.
20         Q.   And do you know what averaging is?
21         A.   Yes, I do.
22         Q.   And have you had to do averaging in the 
23 past?
24         A.   Yes, we have.
25         Q.   And can you explain why that was important 
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1 to Kit Carson School District, please.  
2         A.   Mainly because of the stability that it 
3 provides in long-term budget planning.  I think it's 
4 very difficult, with the wild swings that you could 
5 have in enrollment, to all of a sudden one year have to 
6 cut ten -- a hundred thousand dollars out of your 
7 budget.  That may not seem like much, but that could 
8 be -- in a district my size, that could be an 8 percent 
9 cut.  And so then there's a staff member that has to be 

10 gone.  And then if enrollment turns around a bit the 
11 next year, then you may have to hire someone back, and 
12 you just don't have the stability.  You're having to 
13 combine a class.  And five-year averaging provides a 
14 little more certainty in budgeting.  And I think it's a 
15 wise financial tool.
16         Q.   Have you also had to reduce your budget?
17         A.   Yes, we have.
18         Q.   And so what kinds of cuts have you had to 
19 make?
20         A.   Last year, at the retirement of a 
21 counselor, we didn't replace that position.  For the 
22 next two years, I will be working on part-time 
23 contracts to free up money so that we didn't have to 
24 have a discussion about a consolidation, possibly, in 
25 the elementary.  We have cut supplies and materials.  
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1 We've cut administrative and board travel.
2         Q.   When you say consolidation in the 
3 elementary, do you mean classrooms?  Can you explain 
4 that, please.  
5         A.   Of classrooms, yes, where we consolidate 
6 grade 4 and grade 5 and go with one less teacher.  Yes, 
7 that's what I mean by consolidation.
8         Q.   And have you had to do that yet?
9         A.   No, we haven't.

10         Q.   Do you believe that's an important thing 
11 to try to maintain, individual classrooms?
12         A.   I believe so.  Because I believe even the 
13 number of students that you have, even when you 
14 consolidate, there's such a wide range, and the state 
15 expectations are grade-specific.  And I just -- and I 
16 don't understand, really, how a consolidated 
17 elementary, one teacher is going to be able to meet all 
18 the grade level expectations for two separate grades.  
19 It seems like a pretty daunting task.
20         Q.   And do you believe that the cuts you've 
21 had to make to date have had an impact on your 
22 achievement?
23         A.   Yes, I do.
24         Q.   And do you have a sense of where we're 
25 headed in the future, at least for next year, with the 
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1 budget for Kit Carson?
2         A.   The budget for Kit Carson, we'll use 
3 reserves again, and we'll probably continue to use 
4 reserves until -- until sometime in the future.  
5         Q.   What's the starting salary for a teacher 
6 in Kit Carson?
7         A.   $28,750, I believe.
8         Q.   And what's the most a teacher can make in 
9 Kit Carson?

10         A.   About 45,000.
11         Q.   And how does that compare to other jobs in 
12 the community?
13         A.   Well, just as an example, my stepson runs 
14 an oil services building, business, and he actually 
15 just hired someone with a high school degree who makes 
16 $50,000.
17         Q.   So does that wage discrepancy impact your 
18 ability to attract teachers?
19         A.   I know that it has an impact on the field 
20 that people decide to go into.  And when you take a 
21 look at maybe trying to get some of your former 
22 graduates to consider maybe heading into education or a 
23 postsecondary workforce area or come back in an 
24 educational career, it's pretty tough when they take a 
25 look at a starting salary when they can find out 
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1 someone else is making 45 to 50,000 in the oil 
2 industry.
3         Q.   And how many -- at what age -- or what's 
4 the schedule that you can reach the 45,000?  That's 
5 after what?
6         A.   That's after 35 years of service to the 
7 district.  That's put in there for one individual 
8 teacher who's been with us for 35 years.
9         Q.   So what's the general cap other than for 

10 the one teacher?
11         A.   About 41,000.  I'm not positive.  I don't 
12 have the schedule in my head right now, but about 
13 41,000.
14         Q.   Who does the professional development for 
15 the district?
16         A.   I do part of that.  Our special education 
17 teacher, who will be replacing me in two years, has 
18 also taken on some of those duties.  And then we do 
19 some with the Board of Cooperative Educational 
20 Services, the BOCES, out of Limon.  But I'm responsible 
21 for any funding or any approving all professional 
22 development programs in the district.
23         Q.   Do teachers wear multiple hats as well?
24         A.   Yes, they do.  They take tickets.  They 
25 sponsor junior prom.  They -- they sponsor class 
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1 money-making activities.  They coach sports.  They do 
2 so many different things.  They may teach six to seven 
3 different preps during the day.  So the life of a rural 
4 teacher is definitely much different.
5         Q.   And what do you mean when you say they 
6 teach six or seven preps?  What does that mean?
7         A.   They may have English 1, English 2, 
8 English 3.  Or a teacher might have American 
9 government, they may have world history, U.S. history.  

10 It's not a situation to where I'm the American 
11 government teacher, and I'm going to teach ninth grade 
12 American government for six hours during the day.
13         Q.   So how is it different from an urban 
14 teacher that teaches six hours of American government a 
15 day?  
16         A.   The preparation time that's required for a 
17 rural teacher for all these different classes and 
18 different settings is -- you know, I couldn't compare 
19 the time exactly, but I know that they must spend hours 
20 upon hours upon hours in preparation time.
21         Q.   Would you be able to fire the bottom 5 to 
22 8 percent of your teachers and still provide the 
23 program that you have?
24         A.   No.  Because I have one teacher for each 
25 of the areas.  And so, you know, I can't fire my only 
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1 math teacher, I can't fire my only science teacher.  
2 It's just not something that's very feasible in rural 
3 Colorado.  And I think, actually, the statement shows a 
4 real lack of understanding of what it's like out in the 
5 inner land, so to speak.  
6         Q.   Let's move to the state department of 
7 education.  How many FTE do you have that help you in 
8 just complying with the requirements from the state 
9 department?

10         A.   My business manager and my secretary and I 
11 oversee it.  They spend an inordinate amount of time 
12 trying to make sure that they got all of the 
13 information transmitted.  If I were to look at for what 
14 their time might be over an entire year, we're probably 
15 looking at could be three-quarters of an FTE.   
16         Q.   Have you reached out to the state 
17 department of education for assistance in content areas 
18 such as math that you've identified as an area you're 
19 struggling with?
20         A.   Yes, I have.
21         Q.   Did you receive timely assistance?
22         A.   I received a timely response, but as far 
23 as assistance, we didn't receive the assistance.  It 
24 wasn't going to be available in the time frame that was 
25 going to work the best with us.  But I did receive a 
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1 timely response to my request.  But as far as any set 
2 date for maybe we could have training or 
3 implementation, no.
4         Q.   Have you seen the amount of staff that's 
5 available to you from the state department of education 
6 change over time?
7         A.   Yes.  It's diminished greatly.  
8         Q.   So you talked a little about not having 
9 title dollars.  Can we talk a little about first of all 

10 what -- what is No Child Left Behind?
11         A.   No Child Left Behind is a well-intentioned 
12 program that has very lofty and laudable goals, that 
13 all children can meet proficiency.  It's also, in my 
14 opinion, a violation of the U.S. Constitution, as it 
15 relates to powers delegated to the states.  And then I 
16 think the -- to an extension, then, there's been an 
17 abuse of the state constitution, on powers that were 
18 delegated from the states to local boards of education.  
19 But the goals are very, very laudable.
20         Q.   So what did the school district of Kit 
21 Carson do in relation to No Child Left Behind?
22         A.   Well, what we did is actually in 2004, we 
23 were selected as a No Child Left Behind Blue Ribbon 
24 School, and that was before I could have my -- I was 
25 working on the community about the fact that I thought 
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1 that this was -- this was a violation of the 
2 constitution, and they weren't quite there with me yet.  
3              And so when we finally decided that it was 
4 time to put the vote to the people about do you want to 
5 sever ties with the federal government and are you 
6 willing to pay for it, we made a No Child Left Behind 
7 vote, and the local voters agreed to make up the lost 
8 revenue lost by declining Title I.  And we said we 
9 would go whichever way you go on the vote.  And it 

10 passed.  And it didn't pass by a wide margin, but we 
11 reauthorized just -- it was a five-year levy.  We 
12 reauthorized it last year.  It passed 60 to 40.  First 
13 time it passed -- we always say in Cheyenne County, if 
14 you pass an election by one vote, it's a landslide and 
15 a mandate, so we took it.  
16         Q.   So did you waive out of No Child Left 
17 Behind?
18         A.   Yes, we did.  We were exempt from the 
19 sanctions that could be imposed by the U.S. Department 
20 of Education as far as reorganization of our school.  
21         Q.   What happens when you waive out of No 
22 Child Left Behind?  Is there a financial impact?
23         A.   The financial impact was just the loss of 
24 the Title I funds.
25         Q.   So you made up for that Title I funding 
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1 how?
2         A.   By a local tax increase.
3         Q.   And that was the mill levy?
4         A.   And that was the mill levy.
5         Q.   And how much did you pass a mill levy for?
6         A.   We passed that mill levy for 25,000, and 
7 then we reauthorized it last November for 40,000.  
8 Along with the -- in addition to the Title I funding, 
9 an agreement to try to keep an elementary teacher in 

10 every classroom for the next five years.
11         Q.   And have you passed another override, 
12 Mr. Keefe?
13         A.   Yes.  In 1994 we passed a $200,000 annual 
14 override.  Our combined overrides are probably equal to 
15 about $2400 per student extra revenue for the district.
16         Q.   So out of those two overrides, you get how 
17 much per student locally?
18         A.   About $2400 extra per student.
19         Q.   And what is that used for?
20         A.   It's used just for maintaining basic 
21 programs.  It's just to keep a music program, to keep 
22 an ag program, to keep a staff.  It's -- you know, 
23 unless you consider having up-to-date textbooks a 
24 luxury, it's used just to maintain basic services.
25         Q.   And how close are you to your statutory 
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1 cap with your mill levy?
2         A.   I think we're close to maybe a hundred 
3 thousand dollars under our statutory cap.  That's just 
4 an approximation.
5         Q.   And do you have a -- an opinion as to 
6 whether your mill levy is easier to pass in your 
7 population than other surrounding school districts?
8         A.   We do have one advantage.  A big one.  And 
9 that's the oil and gas pays about 65 percent, you know, 

10 depending on the valuation, of the local tax bill.  
11 Also, oil and gas is given an 87 1/2 cents on every 
12 dollar exemption from their state severance tax in 
13 Denver for every dollar that they pay.  So we're able 
14 to tell our voters that it's better to -- where would 
15 you want the money to go, do you want it to stay in Kit 
16 Carson or do you want it to go to Denver, and the 
17 voters have responded with a positive response.  But, 
18 yes, it's much easier for us because of those economic 
19 factors.
20         Q.   The economic factors being the oil and gas 
21 in Kit Carson?
22         A.   Being the oil and gas, yes.
23         Q.   And you talked a little about your 
24 reserve.  Tell us what you did to build up your 
25 reserve.  



Lobato v. The State of Colorado TRIAL DAY 6 8/8/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

68 (Pages 1733 to 1736)

1733

1         A.   In 1994, that was my first year as 
2 superintendent, we had a financial crisis at the 
3 district.  That first year, three of us shared the 
4 superintendency.  I still coached two sports and taught 
5 three classes.  We went to the voters and told them 
6 that if they would pass an override, we promised we 
7 would spend some to restore programs and we would also 
8 save some for a rainy day.  
9              And so we -- and that's what we did with 

10 our voters.  And also in our last levy, because I live 
11 in Cheyenne Wells and don't pay taxes, I agreed to work 
12 30 days for free for the district if they would pass 
13 the levy.  
14         Q.   And so were you able to build up a 
15 reserve?  
16         A.   Yes, we were.
17         Q.   How much of a reserve?
18         A.   The reserve in the general fund right now 
19 sits at close to $2 million.  The capital reserve is 
20 maybe 950,000, which is very similar to where it was   
21 18 years ago.
22         Q.   And why do you believe it's important to 
23 have that reserve?
24         A.   Well, mainly because it bought us time.  
25 That was our whole goal, was to be able, before we had 
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1 to really start cutting into the meat and negatively 
2 impact the education that our kids were receiving, 
3 because we've had some great successes with our kids, 
4 that we wanted to buy time, and we felt that maybe 
5 this -- having this extra cushion would buy us maybe a 
6 three-to-five-year period before we had to make some 
7 cuts that we didn't really want to have to make.
8         Q.   And are you spending that reserve now?
9         A.   Yes.  This will be the second year that 

10 we've spent reserves.  We are having our school 
11 district audit this week, and I anticipate it will show 
12 that we spent reserves this last budget year, and they 
13 are allocated again for the coming budget year.
14         Q.   And do you have an opinion as to whether 
15 it's a good idea financially to spend your reserves on 
16 continuing recurring costs?
17         A.   It's not a very good idea at all, but 
18 that's what we're forced to do.  
19         Q.   Now, are you familiar with the term 
20 "innovation status"?
21         A.   Yes, I am.
22         Q.   And what is innovation status in Colorado?
23         A.   It was authorized by Senate Bill 130, 
24 which allowed districts to submit plans to the Colorado 
25 Department of Education to seek waivers in certain 
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1 areas from state law and to run school districts in a 
2 way that they think may be innovative and creative, and 
3 Kit Carson was one who submitted an application.
4         Q.   And why was it that Kit Carson submitted 
5 an application?
6         A.   We submitted an application because --  
7 first because of the fact that Senate Bill 191, the 
8 teacher effectiveness and principal effectiveness bill, 
9 was passed.  We took a look at the implementation of 

10 that, and it became very obvious to us that this was 
11 going to be something that we could not financially 
12 implement, we could not meet the intent of the law, and 
13 we wanted to set up our own system that we thought 
14 better met the needs of rural Colorado, and so we 
15 decided to submit the application.  
16              And then we also sought a waiver in 
17 teacher licensure.  But we just felt that the law was a 
18 one-size-fits-all and not in the best interest of the 
19 students of Kit Carson.  
20         Q.   So, again, for 191, was there any funding 
21 that was attached to your being able to implement 191 
22 when it was set to be implemented?
23         A.   No.
24         Q.   So it was your concern of being able to 
25 comply with that mandate that sparked you to look at an 
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1 alternative route?
2         A.   Yes.  I saw it as something being 
3 impossible for small schools to -- to implement.
4         Q.   I've put on the screen Plaintiffs' Trial 
5 Exhibit 802.  Can you tell us what that is?
6         A.   Yes.  That's our innovative school status 
7 application.
8         Q.   And under "School district information and 
9 mission statement," what did you state as to the 

10 purpose for your applying for the innovation status?
11         A.   Part of that was also that we thought it 
12 would give us a competitive advantage when it came to 
13 hiring teachers by the -- with the waiver from 
14 licensing, and I'm trying to see if I'm at the right 
15 spot here.  But we have difficulty recruiting against 
16 and competing against the metropolitan areas, and so we 
17 thought a waiver was going to enhance our ability to 
18 get the best teachers in the classroom for our 
19 students, and thus we went for the waiver from 
20 licensing.
21         Q.   And why did you go the innovation status?
22         A.   We went the innovation status because the 
23 state board is only allowed to deny an innovation 
24 request based on two premises:  One is that it would be 
25 detrimental to student achievement, the other that it 
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1 would have a negative financial impact on the district.  
2 We didn't believe the state board could say, you know, 
3 in the affirmative to either of those, it would be more 
4 or less put in a position where they had to approve the 
5 application.  
6              Where if you go through a straight waiver 
7 process, the grounds for denial of a waiver by the 
8 state board are -- it's a little easier for them to do 
9 that.

10         Q.   And what was the state department of 
11 education's position on your application for innovation 
12 status?
13         A.   They officially opposed it.
14         Q.   So you present it to the state board?
15         A.   Yes, that's correct.
16         Q.   And were you able to get innovation 
17 status?
18         A.   Yes.  By a six-to-one vote.  
19              MS. GEBHARDT:  One minute.  
20              (Discussion off the record between 
21 Ms. Gebhardt and Mr. Kawanabe.)
22              MS. GEBHARDT:  I think that's all for my 
23 questions.  Thank you very much, Mr. Keefe.  
24              THE WITNESS:  Thank you.    
25              THE COURT:  Thank you.  Direct 
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1 examination.  
2              MS. BONO:  We have no direct at this time, 
3 Your Honor.    
4              THE COURT:  Thank you.  Cross.  
5              MS. WESTON:  Yes, Your Honor.  
6                    CROSS-EXAMINATION
7 BY MS. WESTON:
8         Q.   Good afternoon, Mr. Keefe.  
9         A.   Good afternoon.

10         Q.   You've testified as to a Kit Carson 
11 graduate who went on to attend Princeton?
12         A.   Yes.
13         Q.   And other Kit Carson graduates have went 
14 on to attend other prestigious institutions of higher 
15 education, correct?
16         A.   That's correct.
17         Q.   And some have attained scholarships to 
18 pursue further education?
19         A.   That's correct.
20         Q.   And Kit Carson has a history of strong 
21 student achievement, correct?
22         A.   That's correct.  
23         Q.   You've testified as to some of the state 
24 and federal mandates that the district has opted out 
25 of.  Do you believe that the district's decision to opt 
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1 out of those mandates is an exercise of local control?
2         A.   Very much so local control, yes.  
3              MS. WESTON:  Those were all the questions 
4 I had for you.  Thank you.  
5              THE COURT:  Thank you.  
6                   REDIRECT EXAMINATION
7 BY MS. GEBHARDT:
8         Q.   But, Mr. Keefe, you've testified that not 
9 all of your children every year, all of your students 

10 graduate?
11         A.   That's correct.  
12         Q.   And what happens to some of those children 
13 who don't graduate?
14         A.   Some of the students who don't graduate 
15 end up being on the system or living lives that are 
16 substandard and not reaching the potential that they 
17 could have.  So we -- by no means did I ever indicate 
18 that every student in the district was a total success.  
19 We're proud where some of our students have gone, 
20 obviously so.  We do have some areas to work upon for 
21 all kids.  
22              MS. GEBHARDT:  Thank you.    
23              THE COURT:  Any recross?  
24              MS. WESTON:  Nothing further.    
25              THE COURT:  Thank you, sir.  You may step 
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1 down.  Thank you.  

2              MR. KAWANABE:  Your Honor, we are right on 

3 track, and with your permission, we request to break 

4 early today.  

5              THE COURT:  All right.  And we'll be ready 

6 at 8:30 tomorrow?  

7              MR. KAWANABE:  Yes.    

8              THE COURT:  All right.  Thank you.  

9              WHEREUPON, the within proceedings were 

10 adjourned at the approximate hour of 4:19 p.m. on the 

11 8th day of August, 2011.

12                   *     *     *     *     *   
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