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1 MORNING SESSION, Friday, August 5, 2011

2              WHEREUPON, the court reconvened at     

3 8:26 a.m., and the following proceedings were had:

4                *     *     *     *     *

5              THE COURT:  Are you ready to proceed?  

6              MR. HALPERN:  Yes.  

7              THE COURT:  Thank you.  

8              MR. HALPERN:  We recall Dr. Eaton.  

9              THE COURT:  Thank you for coming back.  

10 Let me swear you in again.

11                  *     *     *     *     *

12                  B. CAROL EATON, Ph.D.,

13 having been first duly sworn to state the whole truth, 

14 testified as follows:

15              THE COURT:  Thank you.  Please be seated 

16 and, for the record, if you would just state your name 

17 again.  Thank you.  

18              THE WITNESS:  Carol Eaton.

19              DIRECT EXAMINATION (Continued)

20 BY MR. HALPERN:

21         Q.   Let me move this wire.  I'm afraid this 

22 thing is going to fall off.  Good morning, Dr. Eaton.  

23         A.   Good morning.  

24         Q.   Let's see.  I'd like, this morning, to 

25 turn to the Unified Improvement planning process, and 
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1 to begin with, can you give -- how does the Unified 
2 Improvement planning process fit into the district 
3 performance framework report context that we were 
4 talking about at the end of the day yesterday?  
5         A.   The district performance framework is 
6 provided by CDE to help us analyze our data and 
7 understand where we are as a district in accreditation.  
8 Then CDE requires us to submit a Unified Improvement 
9 Plan.  The Unified Improvement Plan is our 

10 accreditation plan about our action items around what 
11 we're doing to improve our district that we must submit 
12 annually to the Colorado Department of Education.  
13         Q.   How long has the Unified Improvement 
14 planning -- Plan process been in place?
15         A.   We started using the Unified Improvement 
16 Plan last year, so 2010-'11.
17         Q.   And do you know, is that -- is that -- 
18 well, that and the accreditation district performance 
19 framework, those were introduced by the Education 
20 Accountability Act of 2009?
21         A.   That's correct.  
22         Q.   Let me -- well, let's just take a moment 
23 here.  I'm going to project the first page of 
24 Exhibit 10378, page 1 of 43.  Probably by the time I 
25 master this, the trial will be over.  
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1              Can you identify what -- what this is?  
2         A.   This is Jefferson County School District's 
3 Unified Improvement Plan for 2010-'11 as provided by 
4 the Colorado Department of Education.  
5         Q.   Let me see if I can get that little thing 
6 off of there.  
7              MR. HALPERN:  I did something wrong, 
8 didn't I, Kenzo?  
9              MR. KAWANABE:  Yeah.

10         Q.   (BY MR. HALPERN)   Okay.  Dr. Eaton, can 
11 you please describe the purpose for the Unified 
12 Improvement Plan.  
13         A.   The Unified Improvement Plan is the 
14 approach that we're taking to meet the needs identified 
15 in our district performance framework, so when we are 
16 accredited or not accredited by the State of Colorado, 
17 we then have to have a plan of improvement, and so this 
18 plan represents what the district is going to do for 
19 the coming school year to improve in the areas that 
20 were identified as a deficit in our district 
21 performance framework.  
22         Q.   Okay.  And referring to the visual Unified 
23 Improvement planning process, what is this?
24         A.   This is the steps that CDE trained us to 
25 take when developing our Unified Improvement Plan.
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1         Q.   Okay.  Can you walk us through this.  
2         A.   Yes.  Step 1, you start by gathering and 
3 organizing the relevant data.  You need to use multiple 
4 data points, so it would include the district 
5 performance framework, all the data within that, as 
6 well as other data that we may have in the district 
7 including things like attendance and discipline and 
8 perceptual data and surveys.  Then you would look also 
9 at three-year trends to be able to understand the 

10 picture of achievement in your district over time.
11              The next step in the Unified Improvement 
12 planning process is to analyze that data to see what 
13 kinds of trends you're seeing in the data, what kind of 
14 patterns are you seeing, what does that mean for 
15 priority needs.  So you look at your strengths, what 
16 are we doing well.  You look at your challenges or your 
17 needs, and then you work to prioritize what are the 
18 most important challenges that we're facing in our 
19 data.  
20              So then in step 3, you move to a root 
21 cause analysis.  So you really need to understand, once 
22 you identify what those priority needs are, why are we 
23 getting the results we're getting?  Why are we getting 
24 these kinds of results, because you need to know why in 
25 order to address the problem.  You need to know why in 
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1 order to create action steps to change those outcomes.  
2 So you ask why several times.  You dig very deep 
3 into -- you don't want a surface explanation of why; 
4 you need to ask why several times to verify you have 
5 the root cause, you've gotten to the root of that 
6 problem and you understand what's causing it, and then 
7 you use evidence to verify indeed this is the root 
8 cause.  So you -- 
9         Q.   What would constitute evidence in that 

10 context?
11         A.   Some kind of validation from maybe 
12 additional data or from other stakeholders, so you 
13 may -- it may be that a leadership team analyzes the 
14 root cause and then goes to their teachers and says 
15 does this sound like an issue, can you verify this for 
16 us.
17              And then they ask you, in the Unified 
18 Improvement planning process, to write a data 
19 narrative.  This is a way that you sort of synthesize 
20 the first three steps and you support it in a narrative 
21 paragraph or it's actually a three- to five-page 
22 narrative.  
23              Then you move into action planning, so 
24 Section 4 of the Unified Improvement Plan asks 
25 districts to set annual targets and interim measures to 
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1 address the prioritized needs then to identify the 
2 major improvement strategies that the district will 
3 undertake in order to change the outcomes.  
4              And then, finally, implementation 
5 benchmarks allow us to measure over the course of the 
6 year, not waiting until the end again, but progress 
7 monitoring throughout the year the implementation 
8 benchmarks to ensure that we are doing the plan that we 
9 said we would do.  

10         Q.   Let's turn for a moment to step 3 of that 
11 process, which is root cause analysis.  Again, root 
12 cause analysis is something that is required in this 
13 process; is that correct?
14         A.   Yes.  In the training, this is how the 
15 process works that CDE used for districts.  
16         Q.   And what is the source of this definition 
17 of what is or is not a root cause?
18         A.   It comes from the CDE materials that they 
19 provided in the training to districts.  
20         Q.   So could you explain to us what is a root 
21 cause and what is not a root cause.  
22         A.   CDE was very clear and we are very clear 
23 when we train our schools that when -- when we talk 
24 about a root cause, it is a problem that you -- you 
25 need to have control over.  So when you think about a 
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1 root cause, it has to be something that occurred if a 
2 cause had not been present, so it would not have 
3 occurred if the cause had not been present and the 
4 problem would not reoccur if the cause was corrected or 
5 dissolved.  
6              So, in other words, if you think you have 
7 a root cause and you try to take some action to correct 
8 it but then you're still going to have the problem, you 
9 haven't gotten to the root cause.  You need to identify 

10 the root cause as something that you actually can do 
11 something about and you know the outcome will reflect 
12 positively that you are addressing the need.  
13              What is not a root cause are things that 
14 we cannot control, and we are very clear in our 
15 trainings to our schools, as well as our work as 
16 district leadership when developing our district 
17 Unified Improvement Plan, that a root cause is not 
18 things out of the district's control or the school's 
19 control.  So things like poverty, students who come to 
20 school hungry, student motivation, ethnicity, budget 
21 cuts, mobility.  Those are not root causes to -- that 
22 we can address in our Unified Improvement Plan.  They 
23 may be contributing factors, but they're not something 
24 we're going to focus on when we're trying to improve 
25 our district performance or a school's performance.  
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1         Q.   So just for an example, if you have an 
2 achievement gap between low-income students and other 
3 students, you can't identify low-income as being the 
4 root cause -- 
5         A.   That's correct.  
6         Q.   -- in order to implement a major strategy?
7         A.   That's right.
8         Q.   Because -- and, again, the purpose of 
9 doing the root cause analysis is to get to major 

10 improvement strategies; is that correct?
11         A.   That's correct.  
12         Q.   We talked about the -- briefly about the 
13 district Unified Improvement Plan.  Are there also 
14 school Unified Improvement Plans?  
15         A.   Yes.  Every school in our district last 
16 year completed a Unified Improvement Plan.  
17         Q.   And is -- what is the process that a 
18 school has to go through to develop a Unified 
19 Improvement Plan?
20         A.   It would be the same process the district 
21 would go through.  They would gather a leadership team.  
22 Typically it might be a principal, assistant principal, 
23 instructional coach, maybe some teacher leaders, and 
24 they would meet to go through this process that we 
25 looked at before:  Step 1, gather and organize data; 
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1 step 2, identify trends and priority needs.  So they 
2 would go through that process and then bring in the 
3 staff into that process, so -- 
4         Q.   At the school, who leads this and who 
5 participates in it?  
6         A.   Everyone would participate ideally in 
7 the -- in the long run.  It starts with the principal 
8 as the instructional leader in the building.  He or she 
9 would lead that process with their leadership team in 

10 the building and then bring it into the whole school at 
11 some part in the process so that everyone can identify 
12 what the root cause is, verify those root causes, and 
13 work on the action steps together.  
14         Q.   And how does the Unified Improvement Plan 
15 process take place at the school district level?
16         A.   For Jeffco last year, we met as a 
17 leadership team.  The superintendent, the community 
18 superintendents and the executive directors of school 
19 management and instruction all met over the course of 
20 probably two months, and we went through this process.  
21 You can't do everything in one day.  It's a -- it's a 
22 very lengthy process.  There's a lot of data, as we 
23 talked about yesterday, so it takes quite a bit of 
24 time, hours of meeting and going through data to talk 
25 about what these trends look like, what we think are 
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1 the root causes.  To verify those root causes takes 
2 many meetings to do that work, and then, of course, 
3 developing the action plan together, what is it the 
4 district is going to do to change those outcomes, what 
5 are we committing to do this year.  
6         Q.   Can you tell for us the -- which priority 
7 needs, step 2, were identified in the district's 
8 process?
9         A.   Yes.  We identified four areas that we 

10 thought were priority needs based on our district 
11 performance framework from CDE and other data.  The 
12 first priority need we identified was writing.  We have 
13 not been performing very well in the area of writing, 
14 so we identified that as a priority need area.
15              We identified catch-up students as a 
16 priority need area.  We saw that the growth we were 
17 making for our catch-up students was not adequate to 
18 catch them up in three years or 10th grade, whichever 
19 comes first.  
20         Q.   Just, again, catch-up students are 
21 students who aren't scoring proficient; is that 
22 correct?
23         A.   That's right.  So your catch-up students 
24 included special education students, it included our 
25 boys in our gender gap in writing and reading.  So we 
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1 had quite a few catch-up students in subgroups, but all 
2 of our catch-up students needed attention, so that was 
3 a priority need for us.
4              We also identified the area of schools 
5 that were identified as turnaround or priority 
6 improvement in their school performance framework.  So 
7 we identified that schools that had not met the 
8 accreditation standard of the State needed more 
9 attention from the district to support them, so that 

10 was an area that we identified; and then the fourth 
11 area we identified -- catch-up -- I'm trying to 
12 remember.  Catch-up students, writing.  I would have to 
13 look at the plan.  
14         Q.   That's okay.  Thank you.  Okay.  Now, what 
15 I'm putting up here is pages 38 and 39, because they 
16 run over, of the school improvement plan, 
17 Exhibit 10378.  What part of the plan are we looking at 
18 here?  
19         A.   This is the part of the plan where we talk 
20 about action steps around a major improvement strategy, 
21 and this particular section talks about major 
22 improvement strategy No. 4, which is allocating money, 
23 training and human resources based on the needs and 
24 results model to schools that require more attention 
25 while -- while increasing support to our highly 
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1 impacted schools.  So let me try that again.  
2              "Allocate monetary, training and human 
3 resources based on a needs and results model, 
4 maintaining universal support for all schools while 
5 increasing support for highly impacted schools."  So 
6 what that's saying is our highly impacted schools, as 
7 defined by the CDE's school performance framework, 
8 those would be our schools in turnaround and our 
9 schools in priority improvement.  We were saying that 

10 we had to reallocate resources in order to meet their 
11 needs because they weren't meeting State accreditation 
12 standards.  
13              So our goal, our improvement strategy was 
14 to move resources to support those highly impacted 
15 schools while at the same time maintaining that 
16 universal support for the schools that weren't getting 
17 those resources.  We had to take away resources from 
18 our universal schools in order to support our schools 
19 that were highly impacted.  
20         Q.   And it also says -- then it also -- which 
21 root cause is that major improvement strategy intending 
22 to -- to address?
23         A.   We identified a root cause that the 
24 district has not strategically resource mapped and 
25 allocated resources differently among schools to better 
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1 meet the needs of catch-up students.  So as we delved 
2 into catch-up students, we realized that catch-up 
3 students would require additional resources to meet the 
4 needs in those buildings and we'd have to allocate our 
5 resources differently.  
6         Q.   Okay.  It's correct that in the -- the 
7 analysis that we just described in summary appears in 
8 more detail in the preceding sections of the plan?
9         A.   That's correct.  

10         Q.   Now, moving from major improvement 
11 strategy No. 4, what does the plan require -- have you 
12 do?  
13         A.   The plan requires a very specific outline 
14 of how we are going to address the major improvement 
15 strategy throughout the year, and it asks for a 
16 description of the action items that we will take to 
17 implement the major improvement strategy.  It asks for 
18 timelines, the key personnel who will implement the 
19 strategies, the resources that will be used, and the 
20 benchmarks of how we know we will be successful when we 
21 implement the strategies.  
22         Q.   So is this somewhat step 4 at the action 
23 planning part of the UIP process?
24         A.   Yes.  That's correct.  
25         Q.   You don't need to read that, but can -- in 
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1 this particular example, addressing schools that were 
2 identified as needs improvement or -- or turnaround, 
3 what were the action steps or what was the nature of 
4 the action steps that the district adopted?
5         A.   The district developed something called 
6 the A-Plus Initiative.  The A-Plus Initiative was 
7 designed to create central teams to support these 
8 schools that were identified in the initiative, our 
9 high-impact schools.  So we assigned additional staff 

10 from the central office, a data coach, a school 
11 improvement specialist, a coordinator that understands 
12 our benchmark system of testing in the district, and an 
13 administrator from the division of instruction to work 
14 collaboratively with the community superintendent's 
15 office to actually support the school principal and the 
16 instructional coach to implement their Unified 
17 Improvement Plan, and it was a lot more hands-on 
18 support from the district for these schools.  
19         Q.   What else does this document tell us about 
20 how you implement that action plan?
21         A.   It talks about timelines.  It talks about 
22 when we're going to do it month by month.  It talks 
23 about who is involved in it and then where the 
24 resources are coming from.  So in this case, we used 
25 district general fund dollars to fund this initiative, 
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1 so we had to move resources around in our general fund 
2 to support this initiative.  
3         Q.   So the UIP process directly impacts the 
4 district's use of resources; is that -- 
5         A.   Yes.  It requires us to identify what 
6 resources we're using to implement our major 
7 improvement strategies, so . . .  
8         Q.   Did the district -- this was a year ago, 
9 right?  

10         A.   Yes.  
11         Q.   And did the district implement the plan as 
12 described?
13         A.   We did.  
14         Q.   And how did the -- how did it work out?  
15         A.   The schools were appreciative to receive 
16 the additional support.  We are just now receiving data 
17 from the new -- we have the test scores back from last 
18 year, so we haven't yet calculated how the impact on 
19 the schools affected their academic performance, but we 
20 did collect some survey data from our principals at the 
21 end of last year, as we always do, to have principal 
22 feedback on how they felt supported by the central 
23 office throughout the last year; and what we did 
24 discover is we didn't meet the goal of supporting our 
25 highly impacted schools while maintaining universal 
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1 support for all schools.  We found that the -- all 
2 schools that were to receive universal support, much of 
3 the feedback from those schools indicated we did not 
4 maintain the support in those schools, and they were 
5 very concerned that our resources were allocated to 
6 these A-Plus Initiative schools, and they found that 
7 they did not get the support that they needed, and 
8 they -- they were very concerned about that.  
9         Q.   You just got last year's test data on 

10 Wednesday, right?  
11         A.   That's correct.
12         Q.   And you've been sitting around here, not 
13 back at the job analyzing it?
14         A.   That's right.  
15         Q.   How does the -- does the district submit 
16 its Unified Improvement Plan to the State?
17         A.   Yes, we do.  
18         Q.   Is that -- is there an -- an approval 
19 process that takes place?
20         A.   Yes.  Because we are a district on 
21 corrective action for AYP, adequate yearly progress, 
22 the state needs to review our plan and provide comments 
23 on how it needs to be corrected or revised.  Also, 
24 districts in turnaround and priority improvement would 
25 need to submit the plan, as well.  
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1         Q.   How is the school district's Unified 
2 Improvement Plan connected correspondent with the 
3 district's strategic plan that Dr. Stevenson spoke 
4 about yesterday?  
5         A.   Actually, our Unified Improvement Plan is 
6 a subset of our strategic plan, so there is a section 
7 of our strategic plan called instruction, and it's 
8 focused on what is our strategic planning around 
9 instructional improvement, and we simply inserted the 

10 Unified Improvement Plan into our instructional 
11 strategic plan.  So they are aligned.  
12         Q.   What other -- in addition to 
13 instructional, what other content is -- or what other 
14 major headings appear in the district's strategic plan?
15         A.   We have headings for leadership, we have 
16 headings for schools, we have a business operations 
17 section.  
18         Q.   Thank you.  Moving to another topic, we 
19 have discussed or there has been testimony concerning 
20 the development and implementation of new content 
21 standards through the Preschool to Post-Secondary 
22 Education Alignment Act, CAP4K.  Where is the 
23 district -- what is the district's position relative to 
24 the implementation of the new content standards?
25         A.   We are implementing curriculum aligned to 
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1 the new content standards this school year, 2010 -- 
2 well, it's 2011-'12, a new school year.  
3         Q.   I'm going to -- what's the nature of 
4 the -- or can you describe generally the nature of the 
5 changes in the new content standards that are coming 
6 into place.  
7         A.   Yes.  The old content standards were very 
8 broad, so we had trained -- our -- our curriculum was 
9 developed aligned to the old content standards, our old 

10 curriculum, and it sought to prioritize the standards.  
11 There were so many standards and they were so broad 
12 that a teacher couldn't teach all of those standards 
13 within the school year, and there is research done by 
14 Marzano and McCrow that identified, for the old 
15 standards, if a school district were to try to teach 
16 everything in the old standards, we would be a K-24 
17 system instead of a K-12 system.  That's how many 
18 standards there were.  So our work in the old 
19 curriculum was to prioritize those standards so that we 
20 would make the most important work happen first
21              In the new standards, they are fewer, 
22 deeper, trying to focus us toward mastery.  So in the 
23 old standards, we didn't necessarily focus on mastery; 
24 we thought about how we were going to help our students 
25 understand the prioritized standards and -- and never 
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1 quite master all the standards but at least prioritize 
2 some for mastery.  In the new standards, we can focus 
3 on mastery because there are fewer standards in -- in 
4 the new standards.  
5         Q.   What's the develop -- what's the status of 
6 the development of the new content standards?
7         A.   I'm not sure what you're asking.
8         Q.   Have they been developed?  
9         A.   The new content standards?  

10         Q.   Yes.  
11         A.   Yes.  
12         Q.   When were they developed?
13         A.   That was two years in the making, and 
14 as -- as CDE was developing the new standards, the 
15 Common Core was also being developed, so what occurred 
16 in Colorado is the old standards were -- were being 
17 revised.  They revised reading and math along the lines 
18 of Colorado's approach, and then we adopted Common Core 
19 as a state, the Common Core standards which are 
20 national standards.  So the CDE then had to redo the 
21 math and reading standards based on Common Core because 
22 the new standards they thought they were going to adopt 
23 actually didn't align to the -- the federal -- the 
24 national standards.
25              So as a district, we began the work to 
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1 revise our curriculum based on the new standards that 
2 were coming out, and we actually revised our reading 
3 and math curriculum based on those preliminary 
4 standards; and; then when CDE had to revise their 
5 reading and math standards to meet Common Core, we also 
6 had to revise our curriculum and start again because 
7 reading and math changed.  So it was a rather 
8 cumbersome process.  
9         Q.   I'm going to show you page 1 of 

10 Exhibit 10060.  What is this?
11         A.   This is a sample CSAP item.  It's a 
12 released item, so it means that they no longer use it 
13 on the test, and you can use it as a training tool to 
14 get some awareness for parents and teachers and staff 
15 about what CSAP test items may look like.  
16         Q.   Uh-huh.  And this is a CSAP math test?  
17         A.   That's correct.  
18         Q.   It looks like we're preparing Sam to be a 
19 painter.  Now I'll show you Exhibit 10061, and what is 
20 this?
21         A.   This is the frameworks and blueprint for 
22 mathematics grade 8, CSAP.  So the CSAP test is aligned 
23 to the content standards.  They measure the Colorado 
24 content standards.  
25         Q.   So this is one of these content -- old 
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1 content standards that we've been talking about?
2         A.   That's right.  
3         Q.   And it's for math -- well, for what level 
4 and what topic is this?
5         A.   This is grade 8 mathematics.  
6         Q.   And the Section 1.4(a), which is 
7 highlighted, what is that?
8         A.   1.4(a) says, "Use the relationships among 
9 fractions, decimals and percents including the concepts 

10 of ratio and proportion in problem solving situations 
11 (similarity, scale factor, unit rate)."  
12         Q.   Is this -- yes.  Go ahead.  
13         A.   So that would reflect -- this particular 
14 subset of this content standard is reflected in the 
15 item that you showed previously for the test, so that 
16 item on the test would measure this area of the 
17 standards.  
18         Q.   And this is Exhibit 10061 (sic).  What is 
19 this?  
20         A.   These are the new Colorado content 
21 standards for seventh grade mathematics.  
22         Q.   And let me ask you to again to identify 
23 the highlighted portion there.  Students can, level A, 
24 evidence outcomes.  
25         A.   So the evidence outcome for grade 7 
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1 mathematics is to analyze proportional relationships 
2 and use them to solve real world and mathematical 
3 problems.  
4         Q.   And is this now the standard that 
5 corresponds to the question -- to the -- that sample 
6 CSAP question?
7         A.   Yes.  
8         Q.   Is it correct that previously this was on 
9 the eighth grade content standards, and now it's on the 

10 seventh grade content standards?
11         A.   That's correct.  
12         Q.   Okay.  A small change like that, what kind 
13 of an effect does that have at the district level in 
14 terms of implementing curriculum?
15         A.   Our curriculum is aligned completely with 
16 the standards, and we also have a pacing guide that 
17 goes through the year to show what you're going to be 
18 teaching at what point.  So the curriculum really is 
19 the teachers' map on how to translate the standards 
20 into instruction.  When this changes, the district will 
21 need to revise the entire curriculum to reflect the 
22 changes in the grade level.  You have to redo all the 
23 grade levels to ensure that the correct standards are 
24 being taught at the correct grade level.  
25         Q.   And how does that get implemented in the 
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1 school?  
2         A.   Well, first, the district needs to revise 
3 the entire curriculum, and our district spent the 
4 entire last year doing that work.  We then need to -- 
5 and we're doing this work now.  We needed to create it 
6 in documents that we could provide online, and now we 
7 are beginning to train our staffs in understanding the 
8 new standards, the new standards documents, the new 
9 requirements, as well as how to use this new curriculum 

10 and be able to translate it every day into instruction 
11 for our students.
12         Q.   How does that impact a seventh grade math 
13 teacher?
14         A.   Well, the math teacher needs to now 
15 understand that there are different expectations for 
16 the students.  The math teacher now needs to revise 
17 their lesson plans, needs to revise their units of 
18 studies, needs to revise their classroom assessments, 
19 needs to retool everything they did to align to these 
20 new requirements.  
21         Q.   Looking back at this projection, this 
22 exhibit, the items on the right-hand side here at the 
23 top that are called 21st Century skills and readiness 
24 competencies, is this something new?  
25         A.   Yes.  This was new to the new standards, 
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1 so this will be new learning for all of our teachers 
2 and our instructional staff to understand how to 
3 incorporate these 21st Century skills into the work 
4 that they do in their content area.  So, in this case, 
5 mathematics.  
6         Q.   What are these three subsections here?
7         A.   It talks about inquiry questions, 
8 relevance, and application as well as the nature of 
9 mathematics.  So this is trying to help instruction 

10 reflect 21st Century skills and readiness.  What this 
11 really helps teachers to understand is that rather than 
12 teaching simply the content of mathematic formulas, you 
13 need to place that context, that content into a 
14 real-world context.  So you need to make it relevant 
15 and apply it to students' lives.  You need to have 
16 inquiry questions that support critical thinking around 
17 mathematical concepts and application, and you need to 
18 understand the nature of mathematics, not simply how to 
19 put numbers in an algebraic equation.  
20         Q.   Are there equivalent changes to this 
21 basically throughout the reading, writing, mathematics 
22 and science curriculum?
23         A.   Yes, and art, music, PE, social studies, 
24 and we also have a new financial literacy requirement, 
25 so all of the areas that are covered in the standards.  
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1         Q.   Are new assessments necessary when you 
2 make new content standards?
3         A.   Yes.  
4         Q.   What's -- are you working on developing 
5 those new assessments with -- at the state level?
6         A.   Yes.  The State gathered an assessments 
7 stakeholder committee to talk about what we were hoping 
8 to see as a state in the new assessments that -- that 
9 now will test the new standards.  There was an outline 

10 of that proposal to the Board of Education, and they 
11 adopted that.  
12              So in the next three to five years, we 
13 will be seeing a new assessment program for the state 
14 of Colorado.  Right now, we no longer have the CSAP.  
15 You may have seen that in the newspapers.  We now have 
16 TCAP, the Transitional Colorado Assessment Program.  So 
17 in 200- -- I'm sorry, 2011-'12, we now have the TCAP, 
18 and what that means is they have looked at the old CSAP 
19 tests and pulled items that reflect the new standards 
20 for the test.  Over the course of the next three or so 
21 years, they will completely revise the CSAP test, TCAP, 
22 probably some new name that will -- that will measure 
23 the new standards, and it will be an entirely different 
24 test.  They're hoping there will be more online 
25 components.  They're hoping there will be more 
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1 performance tasks, more progress monitoring throughout 
2 the year, but they haven't designed the new tests yet.  
3         Q.   What is the impact on the district in 
4 terms of implementing your educational program in 
5 response to change these -- these changes in standards 
6 and upcoming changes in assessments?
7         A.   Well, as I stated before, our curriculum 
8 department spent the good part of a year and a half 
9 rewriting our curriculum, so it was an enormous effort 

10 that now is ready to implement.  So we spent all that 
11 time writing -- rewriting the curriculum, preparing it 
12 for delivery online, and now we're going to spend the 
13 next two years, three years training our staff on how 
14 to implement that curriculum.  That takes a great deal 
15 of personnel.  We had 33 full-time employees writing 
16 the curriculum over the past year and a half.  The 
17 executive director of the curriculum department said if 
18 she talked about all the cost of training and 
19 supporting the staff, it would probably be in the range 
20 of over $2 million to rewrite our curriculum.  
21              And then we moved into what it would look 
22 like when assessments change, and that will be my -- my 
23 world in the next two or three years, and we will have 
24 to retrain all of our personnel in what to expect on 
25 these tests, how to administer these tests.  We also 

1264

1 will have to retool all of our reporting systems so 
2 that -- we currently manage a custom online system that 
3 has hundreds of reports that analyze data and help make 
4 the data meaningful for instruction.  We will have to 
5 revise all of those reports to fit with the new 
6 standards, the new assessments, and the new data that 
7 will come out of them.  
8         Q.   And in terms of training of teachers, 
9 what's the impact of -- of this -- of the development 

10 of these new assessments?
11         A.   We would have to train our teachers in 
12 understanding how to interpret this data all over 
13 again.  Hopefully there will be some connections to the 
14 old way of doing things, but I really think the State 
15 is thinking they are going to be innovative in some of 
16 the performance tasks that they might include.  The 
17 test might change quite significantly and, of course, 
18 the standards have changed that we're measuring.  So it 
19 will be an extensive process over years to help our 
20 teachers understand what this data looks like and then 
21 how does this data translate to the curriculum and the 
22 needs of the learner in my classroom and the 
23 instructional resources that I need to provide for 
24 these students.  
25         Q.   Dr. Eaton, let's talk for a few minutes 
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1 about the district's implementation of the teacher 
2 effectiveness law passed in 2010, referred to as SB 
3 191.  What kind of challenges are you facing bringing 
4 SB 191 requirements into effect?
5         A.   Well, we have just started thinking about 
6 how we're going to implement that work.  There are many 
7 challenges.  SB 191 requires that 50 percent of the 
8 teacher effectiveness be measured through evaluation 
9 and 50 percent through performance of students, so my 

10 focus and my role is mostly around the student 
11 performance.  
12              When we think about assessments that 
13 measure teacher effectiveness, the first thing we have 
14 to identify is which students have been instructed by 
15 which teachers for how long.  So when we look at our 
16 current data systems, we have student information 
17 systems that align the courses to the teachers; 
18 however, when you think about how much time that 
19 teacher has spent with that student, the systems aren't 
20 designed to -- to measure it that accurately.  So let 
21 me give you an example.  In an elementary school, we 
22 may have a home room teacher and in our student 
23 information systems, that home room teacher is assigned 
24 to the student throughout the entire day, so the home 
25 room teacher looks like the teacher of record for that 
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1 student for the entire day in our systems; however, in 
2 fact, this particular school may use different teachers 
3 throughout the day for a different group of students, 
4 so they -- students might rotate in an elementary 
5 school to another teacher for math.  They might rotate 
6 to another teacher for science.  So our systems 
7 currently don't reflect how many minutes or what kind 
8 of content is instructed by certain teachers with 
9 certain students and match exactly.  

10         Q.   Why -- why do you have to make that match 
11 with SB 191?  
12         A.   If you're holding teachers accountable for 
13 the learning of students in a certain content area, you 
14 want to ensure that that teacher actually instructed in 
15 that content area.  You also have the issue around 
16 substitute teachers.  You may have a long-term leave 
17 where -- or a maternity leave where a teacher may be 
18 gone for three months, so you have a substitute teacher 
19 in that classroom for three months.  So how do you then 
20 match the students with the teacher of record.  Who is 
21 the teacher of record?  
22         Q.   Are there other issues with teachers in 
23 other subject areas related to implementing SB 191?
24         A.   Yes.  When -- when you talk about a 
25 standardized test, and we've had this conversation 
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1 already, how important it is when it's high stakes to 
2 make sure that the test is administered in the same way 
3 that we can compare the results across the whole state, 
4 every school, every classroom.  So when you think about 
5 CSAP, that's a standardized test that we are using to 
6 compare across schools.  When you think about other 
7 content areas, we have teachers of art, we have 
8 teachers of music, of PE, various content areas not 
9 measured by state tests.  Then you need to identify 

10 other measures that -- that determine if a teacher has 
11 been effective.
12              When you think about those other measures, 
13 we do not have access to those -- would that be 
14 something the district would develop? -- and create 
15 tests that are reliable and valid to ensure that these 
16 high stakes decisions around teacher performance are 
17 accurate.  
18         Q.   How about somebody like a teacher of high 
19 school social studies?  
20         A.   We do not currently have social studies 
21 exams from the state level, and the districts -- in our 
22 instance in Jefferson County schools, we don't have the 
23 capacity right now on staff to develop assessments for 
24 every content area, every grade level, every teacher, 
25 every -- all of our 6,000 teachers, 5,000 teachers.  We 
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1 do not -- we do not have those resources.  
2         Q.   Is that something that you are going to 
3 have to develop to comply with SB 191?
4         A.   We are not clear exactly what we need to 
5 develop.  We hope the State will give us some 
6 resources, given that we do not have the resources to 
7 develop it.  
8         Q.   Are there other content areas that you're 
9 aware of that the -- there is activity taking place to 

10 develop new state assessments?
11         A.   We know that they are talking about 
12 creating a social studies test at a statewide level in 
13 the new assessments that they will roll out.  Will that 
14 social studies test be every grade level, every content 
15 in social studies?  So when you think about social 
16 studies, you have history, geography, civics, 
17 economics.  There's a lot of different content areas 
18 for every single grade level.  That's an enormous 
19 amount of tests to develop.  
20         Q.   And what about financial literacy?  
21         A.   Financial literacy is new.  It's a new 
22 area that we need to assess.  I believe they're going 
23 to put it in one of the state tests.  
24         Q.   Thank you, Dr. Eaton.  Could you just, in 
25 closing, identify from the point of view of -- from 
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1 your understanding, what are the areas where Jefferson 
2 County schools need to show improvement in student 
3 achievement?
4         A.   Jefferson County schools needs to focus 
5 on, first, our achievement gaps.  We know that we do a 
6 good job with some of our students, but we have many 
7 students, especially in certain subgroups, that are not 
8 achieving state expectations.  So when you think about 
9 our boys in literacy, reading and writing, they do not 

10 perform as well as our girls.  When you think about our 
11 students of -- Hispanic or African-American students, 
12 they are underperforming compared to our white 
13 students.  We know we have achievement gaps that we 
14 need to focus on and that all students can learn.  
15         Q.   Thank you, Dr. Eaton.  
16         A.   Thank you.
17              THE COURT:  Counsel?  
18              MR. HINOJOSA:  Thank you.  
19                    DIRECT EXAMINATION
20 BY MR. HINOJOSA:
21         Q.   Good morning, Dr. Eaton.  
22         A.   Good morning.  
23         Q.   Yesterday, Dr. Stevenson talked about some 
24 of the achievement gaps between certain groups in the 
25 district, and here this morning, you've also reflected 
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1 upon those achievement gaps, so I just wanted to go 
2 over some demonstrative exhibits that we've created, 
3 and these are all based on the data from the Colorado 
4 Department of Education's website.  
5              MR. HALPERN:  I turned it off on the top, 
6 up in the upper right.  
7         Q.   (BY MR. HINOJOSA)  For Jefferson County 
8 yesterday, the superintendent, Dr. Stevenson, talked 
9 about some of the awards that the district had 

10 received.  Did you hear that testimony?
11         A.   Yes, I did.  
12         Q.   And in spite of the awards that they've 
13 received, do you believe that it's appropriate to look 
14 at some of the overall district performance rates for 
15 certain groups?
16         A.   Yes.
17         Q.   Okay.  First, we have the 2010 CSAP math, 
18 and this is comparing non-free and reduced price lunch 
19 students who are reflected in the red line graph, and 
20 then there is the reduced price lunch, which is in the 
21 light blue graph, and then we have the blue graph for 
22 the free lunch program.  And looking at third grade, we 
23 have -- what is the performance for the non-free and 
24 reduced price lunch program?
25         A.   82 percent.  
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1         Q.   And then there's a 16 percent gap under 
2 that for students on the reduced price lunch program 
3 and a 28 percent gap for the free lunch program; is 
4 that correct?
5         A.   That's correct.  
6         Q.   And then if we go to the 10th grade, we 
7 have -- what's the percent of students on the non-free 
8 and -- identified as non-free and reduced price lunch?
9         A.   45 percent.  

10         Q.   45 percent meet the proficiency level, 
11 correct?
12         A.   Correct.  
13         Q.   And that's just the minimum proficiency 
14 level set by the state; is that correct?
15         A.   It's proficient or advanced.  That's 
16 correct.
17         Q.   Okay.  And then there is a 24 percent gap 
18 for the reduced price lunch program and a 30 percent 
19 gap for the free lunch program, correct?  
20         A.   Correct.  
21         Q.   And by and large, aside from a couple of 
22 differences, the achievement -- or the proficiency 
23 rates have increased as we go across from the third to 
24 the 10th grade, correct?  
25         A.   That's correct.  
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1         Q.   Let me show you what's been marked as 
2 Demonstrative Exhibit 20125 and, for the record, the 
3 math was 20124, and this is the CSAP reading 2010 
4 non-free and reduced price lunch versus free lunch and 
5 reduced price lunch; and what is the performance of 
6 students in the third grade scoring proficiency for the 
7 non-free and reduced price lunch?
8         A.   84 percent.  
9         Q.   And then we have a 15 percent gap for the 

10 third grade on the reduced price lunch and a 27 percent 
11 gap for students on the free lunch program, correct?  
12         A.   That's correct.
13         Q.   And I believe yesterday Dr. Stevenson 
14 talked about some of the initiatives that have been put 
15 in place for -- for reading for the sixth grade 
16 students, is that correct, or -- go ahead.  
17         A.   She talked about various initiatives.  
18         Q.   And here you actually show a bump in the 
19 sixth sixth grade reading where students on the 
20 non-free and reduced price lunch are achieving an 88 
21 percent versus 75 percent for the reduced price lunch 
22 and 64 percent for the free lunch, correct?  
23         A.   That's correct.  
24         Q.   And by the time we get to the 10th grade, 
25 what is the percentage of students scoring proficiency 
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1 on the reading test for 10th grade non-free and reduced 
2 price lunch?
3         A.   77 percent.  
4         Q.   And then there is a 24 percent gap for the 
5 reduced price lunch program and a 32 percent gap for 
6 students on the free lunch program, correct?  
7         A.   That's correct.  
8         Q.   I'm showing you what's been marked as 
9 Demonstrative Exhibit 20126, and this is now the 2010 

10 CSAP science non-free and reduced price lunch program 
11 versus free lunch program and reduced price lunch 
12 program; and what is the proficiency -- what is the 
13 percentage of students scoring proficiency on the 
14 non-free and reduced price lunch program?
15         A.   In fifth grade, 68 percent.  
16         Q.   And then there is a 23 percent gap for 
17 students on the reduced price lunch program and a 
18 39 percent gap for students on the free lunch program, 
19 correct?
20         A.   That's correct.  
21         Q.   And when we look at 10th grade science 
22 scores, what percentage of students in the non-free and 
23 reduced price lunch are scoring proficiency?
24         A.   59 percent.  
25         Q.   And then there's a 26 percent gap for the 
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1 reduced price lunch program and a 37 percent gap for 
2 students on the free lunch program, correct?  
3         A.   That's correct.  
4         Q.   And is the 59 percent of students on the 
5 non-free and reduced price lunch program, is that 
6 something that the district is satisfied with or it 
7 feels that it is appropriate for even those students?
8         A.   No.  
9         Q.   I show you what's been marked as 

10 Demonstrative Exhibit 20127, and this is now Jefferson 
11 County's CSAP writing scores in 2010, the free and 
12 reduced price lunch program versus non-free and reduced 
13 price lunch program; and what percentage of students 
14 reached proficiency in the third grade for the non-free 
15 and reduced price lunch?
16         A.   66 percent.  
17         Q.   And then you have a 22 percent gap for the 
18 students on the reduced price lunch program and a 34 
19 percent gap on the free lunch program; is that correct?
20         A.   That's correct.  
21         Q.   And then in the sixth grade, it looks like 
22 there is an increase in -- in some of the scores with 
23 76 percent scoring proficient on the -- from the 
24 non-free and reduced price lunch, correct?  
25         A.   That's correct.  
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1         Q.   But the gap's actually grown between the 
2 students on the reduced price lunch program and -- 
3 versus the non-free and reduced price lunch program, 
4 correct, 26 percent?
5         A.   The gap between reduced price lunch and 
6 non-free and reduced, yes, has grown.  
7         Q.   Yes.  And then by the time we reach the 
8 10th grade, you still have less than two out of three 
9 students scoring proficiency for the non-free and 

10 reduced price lunch program, correct?  
11         A.   I can't read that.  61 percent.  So 
12 61 percent non-free and reduced lunch at 10th grade is 
13 proficient.  
14         Q.   And then we have a 26 percent gap for the 
15 reduced price lunch program and a 36 percent gap for 
16 the free lunch program, correct?  
17         A.   That's correct.  
18         Q.   Switching to English language learners, so 
19 the district's had some difficulty helping those 
20 students reach proficiency standards on the CSAP, 
21 correct?
22         A.   That's correct.
23              MR. HEINKE:  Objection, You Honor, 
24 leading.  
25              THE COURT:  It is.  Sustained.  
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1         Q.   (BY MR. HINOJOSA)  How has the district -- 
2 how has the district been serving the needs of English 
3 language learner students?
4         A.   As far as performance, there are gaps in 
5 proficiencies between our non-English speakers and our 
6 fluent English speakers.  
7         Q.   Okay.  Let's look at the 2010 CSAP math 
8 proficiency rates between English language learners and 
9 non-English language learners, and here the non-English 

10 language learners are identified by the red line graph 
11 and the limited English proficient students are 
12 identified by the light blue graph, and the dark blue 
13 line is for the non-English proficient.  Are you 
14 familiar with those labels?
15         A.   Yes.  
16         Q.   And what percentage of students performed 
17 proficient on the third grade math test for non-English 
18 language learners?
19         A.   77 percent.  
20         Q.   And then there's a 20 percent gap for LEPs 
21 and a 55 percent gap for NEPs; is that correct?
22         A.   That's correct.  
23         Q.   And then when we go all the way to the 
24 10th grade, you have non-English language learners in 
25 math performing at -- what percentage is that?

1277

1         A.   40 percent.  
2         Q.   And that compares to -- or that's a 
3 35 percent gap for LEPs and a 36 percent gap for NEPs, 
4 correct?  
5         A.   That's correct.  
6         Q.   Showing you what's been marked as 
7 Demonstrative Exhibit 20129 -- 
8              MR. HINOJOSA:  For the record, though I 
9 didn't say it, the previous exhibit reflecting the ELL 

10 scores in math was 20128.  
11         Q.   (BY MR. HINOJOSA)  And this is for CSAP 
12 reading scores, and what percentage of students 
13 performed proficient from the non-English language 
14 learner group in third grade?  
15         A.   70 percent.  Or is that 79?  
16         Q.   79 percent?
17         A.   79.  I can't see it.  79 percent.  
18         Q.   And then there was a 22 percent gap for 
19 students on the reduced price lunch -- I mean, sorry, 
20 from the limited English proficient group and then a 
21 64 percent gap from the students on the NEP, correct?  
22         A.   That's correct.  
23         Q.   And then by the 10th grade, what 
24 percentage of students were performing proficient from 
25 the non-English language learner group?
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1         A.   73 percent.  
2         Q.   And then there was a 55 percent gap for 
3 the LEP students and a 71 percent gap for the NEP 
4 students, correct?  
5         A.   Correct.  
6         Q.   I show you Demonstrative Exhibit 20131, 
7 and this is the 2010 CSAP writing ELLs versus non-ELL 
8 students, and what percentage of students performed 
9 proficient in the non-ELL group in the third grade 

10 writing?
11         A.   59 percent.  
12         Q.   And then there was a 26 percent gap for 
13 LEP students in the third grade and a 54 percent gap 
14 for the NEP students, correct?  
15         A.   That's correct.  
16         Q.   And then when we go to the 10th grade, 
17 what percentage of students performed proficient on -- 
18 from the non-ELL group?
19         A.   56 percent.  
20         Q.   And then we had only 2 percent performing 
21 proficient from the LEP group and zero percent 
22 performing proficient for the NEP group; is that 
23 correct?
24         A.   That's correct.  
25         Q.   If we go now to the graduation rates for 
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1 Jefferson County, and this is by language, so the 
2 percent in red would be the LEP students, and the 
3 chart -- the graph in blue would be non -- or the total 
4 group.  So that would include English language 
5 learners, correct?  
6         A.   Yes.  
7         Q.   And between 2008 and 2009 and -- or -- 
8 sorry.  Between 2008 and 2010, there was a 1 percent 
9 increase overall in the district; is that correct?

10         A.   Yes.  
11         Q.   And then for 2008, it might not be too 
12 clear, but that's 62 percent and it went down to 48 
13 percent for the LEP students by 2010; is that correct?
14         A.   That's correct.  
15         Q.   I want to look at these four-year 
16 graduation rates on Demonstrative Exhibit 20138 for 
17 free and reduced price lunch program.  The free and 
18 reduced price lunch program graduation rate in 2008, 
19 what -- can you read that percentage there?  
20         A.   77 percent for total.  
21         Q.   And how about for the economically 
22 disadvantaged, the free and reduced price lunch 
23 programs?  Can you read that?
24         A.   65 percent.  
25         Q.   65 percent.  And then in 2009, it went up 
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1 to 69 percent; and then in 2010, it went down to 
2 60 percent, correct?  
3         A.   That's correct.  
4         Q.   Looking at the dropout rates, this is 
5 Demonstrative Exhibit 20139.  Now, these are grade 7 
6 through 12 dropout rates, correct?  
7         A.   I'm assuming they're the high school 
8 dropout rates, 9 through 12.  That would be my 
9 assumption.  

10         Q.   Are you aware of the grade 7 through 12 
11 dropout rate?  
12         A.   Yes.  
13         Q.   And does that normally reflect a smaller 
14 number than the -- than the four-year high school 
15 dropout rate?  
16         A.   Yes.  
17         Q.   Is it your testimony that these rates 
18 would -- 3 percent total dropout rate in 2008 and 
19 2 percent in 2010, would those be reflective of grades 
20 7 through 12 dropout rates or grade 9 through 12?  Or 
21 are you not familiar?
22         A.   We typically report at the school level, 
23 so when we think of dropout rates, we think of what -- 
24 at this high school, what is the dropout rate.  So we 
25 would think of it -- the way we calculate it would be 9 
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1 through 12 at that school.  I'm sure the State 
2 calculates it as an overall dropout rate, as well; but 
3 typically when we work with schools, we think of it as 
4 a school dropout rate.  
5         Q.   Are you familiar with the -- the rate used 
6 by the State for accreditation reports for the 
7 districts?
8         A.   For the district.  I'm not sure which one 
9 they use.  

10         Q.   Okay.  Well, I'll go ahead and pass on 
11 that.  
12              Earlier, you talked about the reallocation 
13 of resources, and so to try and help meet the needs of 
14 these students that are obviously performing dismally, 
15 would you agree, for the English language learners and 
16 reduced price lunch program?  
17              MR. HEINKE:  Object, Your Honor, 
18 leading.  
19              THE COURT:  Sustained.  
20         Q.   (BY MR. HINOJOSA)  In order to meet the 
21 needs of the students on the free and reduced price 
22 lunch program that we just went over and students of -- 
23 English language learners, what might be the 
24 consequences of reallocating resources that you've 
25 spoken to earlier today?  
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1         A.   What might be the consequences?  
2         Q.   For the other students, the non-English 
3 language learners or non-free and reduced price lunch 
4 students.  
5         A.   I think that reflects what I talked about 
6 earlier in one of our Unified Improvement Plan 
7 initiatives, where we created an A-Plus -- A-Plus 
8 Initiative where we actually identified and reallocated 
9 resources to schools who had many of those free and 

10 reduced price lunch students and English language 
11 learners, and what we found was the reallocation 
12 supported those schools, but then our universal schools 
13 that did not receive that support said that they did 
14 not get the support they needed.  
15         Q.   So does the district want to close the 
16 achievement gap by bringing the top end down?
17         A.   No.  We've talked about this for years in 
18 our district, that we will not close the achievement 
19 gap by lowering our performance for other learners.  We 
20 are going to bring everyone up.  
21         Q.   Okay.  
22              MR. HINOJOSA:  Pass the witness.  
23              THE WITNESS:  Thank you.  
24              THE COURT:  Thank you.  Cross-examination?  
25              MR. HEINKE:  Just briefly.
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1                    CROSS-EXAMINATION
2 BY MR. HEINKE:
3         Q.   Good morning, Dr. Eaton.  
4         A.   Good morning.  
5         Q.   My name is Nic Heinke.  I'm with the 
6 attorney general's office.  Just a very brief question.  
7 You recall your conversation with Mr. Halpern about the 
8 various assessments the district uses?  
9         A.   That's correct.  

10         Q.   Are all of these assessments required by 
11 the State of Colorado?
12         A.   No.
13              MR. HEINKE:  Nothing further, Your Honor.  
14              MR. HALPERN:  I have no redirect, Your 
15 Honor.  
16              THE COURT:  Redirect?  
17              MR. HINOJOSA:  No, Your Honor.  Thank 
18 you.  
19              THE COURT:  Thank you.  Thank you, Doctor.  
20 You may step down.  Thank you.  
21              Next witness?  
22              MR. DANCE:  May we have just a moment to 
23 set up?  
24              THE COURT:  Yes.  Certainly.  
25              (Pause in the proceedings.)
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1              THE COURT:  Are we ready, then?  
2              MR. DANCE:  Yes, Your Honor.  We call    
3 Dr. Dan Maas.  
4                   DANIEL R. MAAS, Ed.D,
5 having been first duly sworn to state the whole truth, 
6 testified as follows:
7              THE COURT:  Thank you, sir.  Please be 
8 seated.  
9              MR. DANCE:  Where do we want the exhibits 

10 from the past -- 
11              THE COURT:  I'm not sure.  Thank you.  
12              If you would state your full name, sir, 
13 and spell your last name for the record.  
14              THE WITNESS:  Daniel Rawley Maas, M-a-a-s.  
15              THE COURT:  Thank you.  
16                    DIRECT EXAMINATION
17 BY MR. DANCE:  
18         Q.   Good morning, Dr. Maas.  Could you please 
19 introduce yourself.  
20         A.   My name is Dr. Dan Maas.  I am the chief 
21 information officer of Littleton Public Schools.  
22         Q.   Beginning with college, could you tell us 
23 about your educational background.  
24         A.   I received my bachelor of science from 
25 Adams State College in biology with a minor in 
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1 chemistry and computer science.  I have a master's 
2 degree in computer information sciences with an 
3 emphasis in educational technology, and I hold a 
4 doctorate of education in education leadership.  
5         Q.   And you said that you are currently 
6 Littleton Public Schools' CIO; is that correct?
7         A.   That's correct.  
8         Q.   How long have you been in that position?
9         A.   I've completed five years.  

10         Q.   And please tell us, what do you do as CIO?  
11         A.   In a nutshell, my job is to analyze the 
12 work flow of employees and students for the necessary 
13 use of technology in their daily work.  So I will meet 
14 with the curriculum department on the necessities for 
15 classroom technologies.  I will also meet with human 
16 resources for their work flow in processing payroll and 
17 benefits plans, as well as with the transportation 
18 department in terms of managing their resources and 
19 performing job functions.  My department directly 
20 manages networks, computer systems, databases and 
21 central records.  
22         Q.   All with a focus on the technology?  
23         A.   Yes.  
24         Q.   And what did you do before you were 
25 Littleton's CIO?
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1         A.   I was the director of technology at 
2 Centennial BOCES, which stands for Board of Cooperative 
3 Educational Services, located in Longmont, Colorado.
4         Q.   And approximately how many districts were 
5 part of that BOCES?
6         A.   We typically had about 15 school 
7 districts.  Districts choose to be members, so 
8 sometimes that shifted.  
9         Q.   Tell us about that job.  

10         A.   As director of technology at Centennial 
11 BOCES, I was responsible for supervising information 
12 and data systems for human resources and student 
13 information.  I also managed the Internet connectivity 
14 for a number of school districts and managed distance 
15 learning programs through videoconferencing services.  
16         Q.   And would you help the districts that were 
17 members of the BOCES with technology-related issues?
18         A.   That was a general expectation to deliver 
19 a service of consultation and assistance to all 
20 superintendents in the BOCES.  So in some cases, a 
21 district would contract with our department to directly 
22 manage their technological resources and services.  
23 Other times I would simply be called by the 
24 superintendent to advise their board on technology 
25 implementation.  
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1         Q.   And I want to take a step back and return 
2 to your job as -- with Littleton.  Do you have any 
3 involvement with Littleton's curriculum?
4         A.   Yes.  I sit on the learning support team, 
5 which consists of curriculum-level directors and our 
6 director of secondary education, director of elementary 
7 education, and we evaluate the necessities for our 
8 curriculum and research requests and other activities 
9 that affect day-to-day classrooms.  

10         Q.   And what is your role on that team?
11         A.   My job is to advise the group on the 
12 necessities for technologies, the best way to meet the 
13 needs that are being presented to the group and to 
14 design technological solutions to live up to the 
15 expectations that the board and the superintendent pass 
16 to the schools.  
17         Q.   Okay.  And jumping backwards in time 
18 again, you just told us about your position with the 
19 Centennial BOCES.  What did you do before that?
20         A.   Before that, I was the director of 
21 technology services at South Central BOCES in Pueblo.  
22         Q.   And how many districts were part of that 
23 BOCES?
24         A.   I remember beginning with about 12.  It 
25 went up to 15 or 16.  
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1         Q.   And what time period are we talking about?
2         A.   At South Central BOCES, I was the director 
3 of technology from 1997 to 2000.  
4         Q.   And would you please tell us about your 
5 position with the South Central BOCES.  
6         A.   The South Central BOCES position was to 
7 provide consultation services to the school districts, 
8 as well as to provide direct training to teachers.  At 
9 that time, the Internet was expanding out to our 

10 schools, and most of the schools had not had Internet 
11 access, so I provided -- I provided teacher training.  
12 I also managed a large-scale library automation project 
13 in which we converted card catalogs to databases.  
14         Q.   And in your position as technology 
15 director for the BOCES, would you help the member 
16 districts with technology-related questions?
17         A.   I maintained a regular monthly schedule of 
18 site visits at the request of all the superintendents 
19 to advise them on technology matters.  
20         Q.   And what did you do before your job with 
21 that BOCES?
22         A.   Prior to that, I was a high school science 
23 teacher at Aguilar High School.  I also had a few math 
24 classes.  
25         Q.   And that's here in Colorado?
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1         A.   Here in Colorado.  Just north of Trinidad.  
2         Q.   And do you have -- was that your first 
3 education-related job?
4         A.   That was my first-time employment in 
5 education.  
6         Q.   Are you a member of any education-related 
7 organizations?
8         A.   I am.  
9         Q.   Tell us about that.  

10         A.   I am a member of the Colorado Association 
11 of School Executives, or CASE.  I was the president in 
12 2007 and 2008.  Within CASE, I belonged to the Colorado 
13 Association of Leaders in Educational Technology 
14 department, which is under the umbrella of CASE.  I 
15 also participate in the technology leadership forum, 
16 which is an informal group that meets monthly of 
17 technology leaders like myself.  
18              I participate in the Technology in 
19 Education conference, which is an annual conference on 
20 the topic, and I'm a member of the Colorado Association 
21 of School Business Officials, and I'm also a member of 
22 the Consortium for School Networking, which is a 
23 national organization for CIOs like myself.  
24         Q.   And do you have contact with other 
25 Colorado school districts through those organizations?

1290

1         A.   Regularly, yes.  
2         Q.   Okay.  Through these organizations, have 
3 you become familiar with the technology situations 
4 faced by other districts?
5         A.   Yes.  That is a topic of regular 
6 conversation.  
7         Q.   Do you ever give presentations or speeches 
8 on education technology matters?
9         A.   Yes.  

10         Q.   Do you have any examples?
11         A.   Sure.  I've presented as a presenter in 
12 the Technology in Education conference on numerous 
13 occasions.  I have also presented at the Colorado 
14 Association of School Boards' annual conferences, and 
15 most recently I was a keynote speaker at the Colorado 
16 Association of School Business Officials' spring 
17 conference.  
18         Q.   And what was the topic of your keynote 
19 address?
20         A.   The keynote was on how Littleton Public 
21 Schools has used technology to raise student 
22 achievement.  
23         Q.   And have you or your department won any 
24 awards?
25         A.   Yes.  Personally, I was the technology 
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1 administrator of the year through CASE and the CALET 
2 organization for 2010.  I also was the recipient of the 
3 2001 Colorado Library Association's project of the 
4 year, and my department recently was recognized by the 
5 Consortium for School Networking as honorable mention, 
6 best IT team in the United States.  
7         Q.   I am showing you a copy of what's been 
8 marked as Exhibit 7901.  Do you recognize this 
9 document?

10         A.   I do.  
11         Q.   What is it?
12         A.   This is my professional resume.  
13         Q.   And is this a true and correct copy of the 
14 document?
15         A.   Yes.  
16              MR. DANCE:  Your Honor, we move to admit 
17 Exhibit 7901 into evidence.  
18              MS. WESTON:  No objection.
19              THE COURT:  7901 will be admitted.  
20         Q.   (BY MR. DANCE)  Do other Colorado school 
21 districts ever seek you out regarding technology 
22 issues?
23         A.   I'm regularly contacted by other school 
24 districts.  
25         Q.   Tell me about that.  
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1         A.   I often receive e-mail communications 
2 asking how Littleton Public Schools has addressed 
3 wireless deployment or our implementation of netbooks.  
4 I also receive contact about consultation on policy 
5 matters in terms of E-Rate and filtering requirements 
6 that the state and federal government have for school 
7 districts, and I regularly field visits to our schools 
8 at the request of neighboring school districts.  
9         Q.   And through those contacts, do you have 

10 any understanding of the situations that other school 
11 districts face regarding their technology?
12         A.   I believe I have a good understanding 
13 of -- of their technology.  
14         Q.   And approximately how many Colorado school 
15 districts have you worked with, consulted with or 
16 talked to about technology issues during your career?
17         A.   When you asked me to put down a list, I 
18 think I got up to 78.
19              MR. DANCE:  Your Honor, we offer Dr. Maas 
20 as an expert in technology and education issues, 
21 including the technology necessary to provide an 
22 adequate 21st century education, the effect of 
23 technology on achievement, and the state of technology 
24 in districts around the state.  
25              MS. WESTON:  No objection.  
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1              THE COURT:  He will be admitted as an 
2 expert in those areas.  Thank you.  
3         Q.   (BY MR. DANCE)  Dr. Maas, as part of your 
4 work in this case, did you prepare a summary of your 
5 expert opinions?
6         A.   I did.
7         Q.   I'll begin by showing you the cover page 
8 of Exhibit -- what's been marked as Exhibit 4800, which 
9 is plaintiffs' expert disclosures.  We'll turn to 

10 page 21.     MR. DANCE:  If I may approach the witness, 
11 I'm going to hand him a copy of this document, as well.  
12              THE COURT:  Yes.  
13         Q.   (BY MR. DANCE)  Do you recognize this 
14 document?
15         A.   I do.  
16         Q.   And does the section beginning with your 
17 name on page 21 and continuing to page 23 contain a 
18 summary of your expert opinions in this case?
19         A.   Yes.
20              MR. DANCE:  Your Honor, we move to admit 
21 that portion of Exhibit 4800 regarding Dr. Maas' 
22 opinions.  
23              MS. WESTON:  No objection.  
24              THE COURT:  It will be admitted.  Thank 
25 you.  
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1         Q.   (BY MR. DANCE)  Dr. Maas, do you have an 
2 opinion on whether technology is important to a 21st 
3 century education?
4         A.   I do.  
5         Q.   And what is your opinion?
6         A.   I think technology is absolutely essential 
7 to providing a thorough education today.  We utilize 
8 technology in every phase of our regular lives.  To be 
9 ready for college, to be ready for the workforce, you 

10 have to have a very strong working knowledge of the 
11 modern technologies of the day.  
12         Q.   And what do you base your opinion on?
13         A.   I base my opinion on our experience at 
14 Littleton Public Schools, the state of the discussion 
15 around educational technology today, and I believe my 
16 opinions are reflected in the Colorado state standards.  
17         Q.   You just referenced the Colorado state 
18 standards.  What do you mean by that?
19         A.   The Colorado academic standards were 
20 recently revised to accommodate technology in the 
21 educational activities of our schools, and I believe 
22 that they strongly endorse the use of technology in the 
23 classroom.
24         Q.   And why do you say that the new standards 
25 strongly endorse the use of technology in the 
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1 classroom?
2         A.   As I reviewed all of the standards, it 
3 became quickly apparent that the technology is embedded 
4 within the standards through all of the subject areas 
5 and through almost all of the grade levels.  
6         Q.   If I may approach the witness, I'm handing 
7 you a copy of what's been marked as Exhibit 10079.  Do 
8 you recognize this document?  
9         A.   Yes, I do.  

10         Q.   What is it?
11         A.   This is the Frequently Asked Questions 
12 document produced by the Colorado Department of 
13 Education as part of their communications around the 
14 new state academic standards.
15              MR. DANCE:  Your Honor, we offer 
16 Exhibit 10079 into evidence.  
17              MS. WESTON:  No objection.  
18              THE COURT:  10079 will be admitted.  
19         Q.   (BY MR. DANCE)  Has CDE said anything in 
20 this document regarding the importance of technology to 
21 the new state standards?
22         A.   Yes.  
23         Q.   And what did they say?
24         A.   In the very beginning, the standards 
25 explicitly addressed 21st century skills, and 
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1 subsequently on page -- pardon me while I flip through.
2         Q.   Is it page 15?
3         A.   It's in the middle of the document, yes.  
4 On page 1-5, yeah, page 15, there is a direct statement 
5 about technology proficiency is important and then 
6 subsequently followed by the -- by the assertion that 
7 the technology is embedded within the standards.  
8         Q.   And could you read the question and 
9 answer.  

10         A.   Certainly.  "Being technology proficient 
11 is also an important skill?  Why is it not included in 
12 the Colorado academic standards?"
13              The State's response is, "Technology 
14 proficiency is important.  However, technology supports 
15 the teaching and learning process and is therefore 
16 embedded within the standards.  For example, an inquiry 
17 question from the World Languages standards asks, 
18 quote, What communication strategies help maintain 
19 communication?  End quote.  While this question does 
20 not explicitly suggest the use of social media, 
21 electronic devices (such as smart phones, iPads or 
22 netbook computers) and online conferencing, these are 
23 the communication tools of the 21st century and 
24 therefore should be used to develop postsecondary and 
25 workforce-ready students.  Because technology is 
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1 necessary to apply much of the content in any 
2 discipline in the 21st century, many technology-related 
3 statements can be found in the 'Relevance and 
4 Application' section on the right hand of the standards 
5 document."  
6         Q.   Do you agree with CDE that technology is 
7 necessary to apply much of the content in any 
8 discipline in the 21st century?
9         A.   I do.  

10         Q.   And tell us briefly about the new state 
11 standards.  Approximately how many are there, if you 
12 know?  
13         A.   There are ten major areas, and many of 
14 them seem familiar to us from our previous model 
15 content standards, but they are a more consolidated 
16 collection of standards.  They also have been broken 
17 out grade level by grade level as opposed to clusters, 
18 and then they have the 21st century skills applications 
19 included, which are a new addition.  
20         Q.   And in connection with your job as 
21 Littleton CIO, have you analyzed the new state 
22 standards?
23         A.   Yes.  
24         Q.   Why?
25         A.   As part of the learning support team's 
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1 responsibilities, we have engaged in a process to 
2 evaluate the standards for their alignment with our 
3 curriculum.  If we don't teach the curriculum in the 
4 right order, it will reflect itself on the state test; 
5 and if we don't adjust our instructional strategies to 
6 match the expectations in the standards, it will again 
7 negatively impact students and negatively impact our 
8 performance on the state test.  
9         Q.   Dr. Maas, I'm handing you what's been 

10 marked as Exhibit 10070.  Do you recognize this 
11 document?  
12         A.   Yes.  
13         Q.   What is it?
14         A.   This is the reading, writing and 
15 communicating standards of the Colorado Academic 
16 Standards.  
17         Q.   And have you analyzed this document 
18 before?
19         A.   I have.
20              MR. DANCE:  Your Honor, we offer 
21 Exhibit 10070 into evidence.  
22              MS. WESTON:  No objection.  
23              THE COURT:  10070 will be admitted.  
24         Q.   (BY MR. DANCE)  Are there any references 
25 to technology in this standard?
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1         A.   There are numerous references.
2         Q.   Do you -- such as?  
3         A.   There are references to the Internet 
4 extensively.  Databases are a common theme, online 
5 shared work spaces is also extensively discussed and 
6 there are even specific technologies references -- 
7 referenced including blogs and wikis.  
8         Q.   I'd like you to turn to page 123.  
9         A.   Okay.  

10         Q.   And, first off, what -- what specifically 
11 are we looking at on this page?
12         A.   This is the model -- the content area for 
13 reading, writing and communicating, specifically 
14 standard No. 3, writing and composition, addressing the 
15 fourth grade.  It has evidence outcomes on the left, 
16 which will be assessment items; and on the right, the 
17 21st century skills relevant to those evidence 
18 outcomes.  
19         Q.   And do you see "technology" referenced 
20 anywhere on this particular standard?
21         A.   Yes.  
22         Q.   If I could direct you to Evidence Outcome 
23 (c).  
24         A.   Yes.  
25         Q.   What do you see there?
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1         A.   Clearly here there is a direct reference 
2 to technology in the Evidence Outcome column that 
3 speaks to our use of the Internet to not only find 
4 information but produce and publish it.  
5         Q.   And why do you say that?  
6         A.   Specifically the words "produce and 
7 publish writing as well as to interact and collaborate 
8 with others" is explicitly stated.  
9         Q.   And do you see "technology" referenced 

10 anywhere else on this page?  
11         A.   Yes.  Over on the 21st Century Skills and 
12 Readiness, under Relevance and Application, they 
13 reference item No. 5, "Writers use a range of resources 
14 for" -- "using technology for revising" -- or "as 
15 revising and editing tools."  
16         Q.   I'd like you to turn to page 142.  
17         A.   Okay.  
18         Q.   And what standard is this one?  
19         A.   This is, again, reading, writing and 
20 communicating standard No. 4 for research and reasoning 
21 for the 10th grade and, again, in the same format.  
22         Q.   Okay.  I'd like to direct your attention 
23 to Evidence Outcome (b).  
24         A.   Yes.  
25         Q.   What do you see there?
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1         A.   Evidence Outcome (b) speaks to how to 
2 collect information from multiple resources, print and 
3 digital, specifically addressing the nature of research 
4 and information today.
5         Q.   And do you see any other technology 
6 references on this page?
7         A.   Yes.  Over in the 21st Century Skills and 
8 Readiness, under Relevance and Application, there are 
9 multiple references.  Item No. 2, clicker and opinion 

10 technology, which is an interactive tool; and then item 
11 3, students interacting using specific tools like 
12 Skype, e-mail and wikis to communicate and interact 
13 with experts.
14         Q.   And is there a reference to any technology 
15 in No. 1 on this box?
16         A.   Yes.  Of course, the Internet as a 
17 research source.  
18         Q.   And one more example.  I'd like you to 
19 turn to page 158.  
20         A.   Okay.  
21         Q.   And what do we see here?  
22         A.   This is the research and reasoning 
23 standard No. 4 for the fourth grade under reading, 
24 writing and communicating.  
25         Q.   You said fourth grade?
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1         A.   Fourth grade.  
2         Q.   And what, if any, technology references do 
3 you see on this page?
4         A.   The one that jumps out at me is over on 
5 the 21st Century Skills side, item No. 6 in Relevance 
6 and Application, we will use social networking tools to 
7 create and share information; also item 5 speaks to 
8 electronic tools to summarize and organize thinking.  
9         Q.   And I'd like to direct your attention to 

10 Evidence Outcome (b)(iii).  
11         A.   Yes.  
12         Q.   What do you see there?  
13         A.   Additionally, references to online 
14 resources and library databases as well as text-based 
15 materials.  
16         Q.   I'm going to step back.  You said 
17 relevance and application in No. 6 referred to social 
18 networking tools.  
19         A.   Yes.  
20         Q.   What does that refer to?
21         A.   That's referring to online shared work 
22 spaces that allow people to connect and collaborate and 
23 work together.  
24         Q.   And Evidence Outcome (b)(iii) referred to 
25 "Gather information using a variety of resources," 
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1 including online resources; is that correct?
2         A.   Yes.  
3         Q.   Do you know whether CDE has any plans to 
4 test students' ability to search and find material 
5 online?
6         A.   Yes.  It's my understanding at last week's 
7 CASE conference that CDE indicated that they are under 
8 development of Internet-based activities for the future 
9 CSAP test.  

10         Q.   And how would that affect districts with 
11 poor Internet connectivity?
12         A.   It could affect student achievement 
13 because if the students don't have adequate opportunity 
14 to engage in the activities on which they'll be 
15 assessed, that could have a negative impact on their 
16 achievement, as well as, of course, their learning and 
17 readiness for the 21st century.  
18         Q.   We just looked at a handful of examples 
19 for the reading, writing and communications standard.  
20 Are there similar examples through the rest of this 
21 particular standard?
22         A.   Yes.  
23         Q.   And beyond the reading, writing and 
24 communicating standard, have -- have you reviewed the 
25 other standards, as well?
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1         A.   I have.  
2         Q.   And, in your opinion, do the other 
3 standards call for technology?
4         A.   Yes.  Every standard area has references 
5 to technological applications, things like the 
6 Internet, the web, online databases, collaborative work 
7 spaces.  The standards themselves are replete with 
8 references.  
9         Q.   In your opinion, could a student perform 

10 the new state standards without adequate technology?
11         A.   No.  
12         Q.   And, similarly, is it possible for 
13 districts to implement the new state standards without 
14 adequate technology?
15         A.   No.
16         Q.   And do you have an opinion on what 
17 technology resources are necessary for such 
18 implementation?
19         A.   I do.  
20         Q.   And what is your opinion?
21         A.   The way I read these standards and the way 
22 I spoke to the members of our learning support team was 
23 basically that there is an assumption in these 
24 standards that calls for one-to-one computer access for 
25 students; and by that, I mean every student needs a 
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1 computer for all their classes every day.  
2         Q.   And is there a specific level where that 
3 one-to-one kicks in or do you read it as K through 12?
4         A.   I think that it mostly begins at the 
5 fourth grade level.  I did an analysis across all the 
6 standards and found 42 explicit references to 
7 technology activities at the fourth grade level across 
8 the standards; below fourth grade, it becomes far less 
9 prevalent.  

10         Q.   And were there references to technology in 
11 the K through third grade standards?
12         A.   Yes, there were.
13         Q.   Then tell us why you -- why you believe a 
14 one-to-one environment should kick in at fourth grade.  
15         A.   I believe that kindergarten through third 
16 grade -- reviewing these standards, that a shared 
17 resource like a computer lab would be sufficient to 
18 introduce the technological skills that the standards 
19 are calling for.  
20         Q.   And that's at the K through 3 level, 
21 right?
22         A.   K through 3.  
23         Q.   And what about beyond that?
24         A.   By the time you get into fourth grade, it 
25 is so prevalent that the student is going to need a 
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1 computer or a computing device of some sort every day 
2 for all their classes.  
3         Q.   And why isn't a computer lab sufficient 
4 for fourth grade and up, in your opinion?
5         A.   A computer lab serves a rotation of 
6 students, so one class can use it at a time, and 
7 therefore that would preclude all the classes using 
8 that computer lab at the same time because they all 
9 meet at the same time during the day, just in different 

10 parts of the building, and so they wouldn't all be able 
11 to fit in one or two or three computer labs.  
12         Q.   In addition to an adequate number of 
13 computer devices, are there other technology resources 
14 the districts need in order to implement the new 
15 standards, in your opinion?
16         A.   Yes.  A district needs broadband Internet 
17 access.  They need a reliable, robust network.  You 
18 need ample computing resources or access devices for 
19 teachers and students, and you also need professional 
20 development for the teachers to keep up with the 
21 changing state of technology.  
22         Q.   And we just spoke about computing devices 
23 for students, correct?
24         A.   Yes.  
25         Q.   You also mentioned broadband Internet.  
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1 First, what do you mean by "broadband"?
2         A.   Broadband is a term we use in the IT 
3 sector to describe the amount of connectivity an 
4 Internet connection has.  You might think of it like 
5 plumbing pipes and a broadband is a larger pipe versus 
6 basic connections.  
7         Q.   Earlier this week, some superintendents 
8 testified to having T1 connections for their district.  
9 What is that?  What is a T1?

10         A.   A T1 is an always-on connection to the 
11 Internet, and it is the smallest basic pipe that you 
12 can arrange for.  Technology -- I think you could 
13 classify it as broadband, but, really, T1 has less 
14 broadband connectivity than a typical household does 
15 here in Denver.
16         Q.   What do you mean by that?
17         A.   If you order Internet access through your 
18 cable provider, you're typically going to get about 3 
19 megabits per second of broadband.  That "megabits per 
20 second" is the unit of measure of broadband.  A T1 is 
21 1.5 megabits.  
22         Q.   So if a district has a T1 connection, 
23 that's the entire district's Internet capacity is 
24 equal -- is comparable to a single house in the Denver 
25 area?

1308

1         A.   I would say it would be less, but yes.  
2         Q.   Which would be less?  
3         A.   The district's T1 would have less 
4 connectivity through broadband than a single household.  
5         Q.   And is -- in your opinion, is a T1 
6 connection sufficient -- 
7         A.   No.  
8         Q.   -- for a school district?
9         A.   No, especially in light of these 

10 standards.  
11         Q.   You also mentioned "network."  What -- 
12 what is a network?  Is -- does that differ from 
13 Internet connectivity?  
14         A.   The network is within the buildings and in 
15 between buildings, and it -- it constitutes the wires, 
16 the network switches and routers that handle the 
17 traffic, as well as the wireless devices that allow 
18 computers to connect without plugging into a wall.  
19         Q.   You also mentioned professional 
20 development.  Why do you say that professional 
21 development is a necessary technology-related resource?
22         A.   The pace of change in technology has been 
23 so fast that you can't simply deploy technology and 
24 expect it to be well used.  I've seen that done, and 
25 the technology just doesn't produce the results.  It 
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1 doesn't get well used, and so it's absolutely necessary 
2 to train and then retrain on how to use technology in 
3 today's day and age.  
4         Q.   And, in your opinion, are there any other 
5 specific technologies that you feel are necessary for 
6 teachers to provide a 21st century education?
7         A.   I think the teachers themselves also need 
8 to be equipped with adequate technology, so -- 
9         Q.   At a minimum, what would that be?

10         A.   Every teacher needs a computer not only to 
11 conduct their instruction but also to analyze data and 
12 to communicate with parents and with other colleagues.  
13 They also need at least a projector to take their 
14 computer screen onto the wall so that they can engage 
15 in a learning experience with their whole class.  There 
16 are a number of other peripherals or other technologies 
17 like a document camera, such as you have here, which 
18 can be very advantageous and helpful.  
19         Q.   I'd like to ask you a couple questions 
20 about your district, Littleton Public Schools.  
21         A.   Okay.  
22         Q.   Tell me about Littleton's technology 
23 situation.  
24         A.   Littleton Public Schools has a very strong 
25 broadband connection.  We have two Internet providers 
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1 that each provide a 100-megabit link to our school 
2 district.  They are separate and redundant so that if 
3 one is interrupted, our school district does not go 
4 off-line.  We have a fiber-optic connection between 
5 every single school that allows full connectivity and, 
6 in fact, the network is fast enough that we don't have 
7 to have servers at any one building, we can centralize 
8 all of them and the performance is negligible.  We have 
9 wireless access in every single school that covers the 

10 entire footprint of the building, and we have desktop 
11 computers and netbook computers deployed for staff, 
12 teachers, and classroom.  
13         Q.   Approximately how many computers does the 
14 district have?
15         A.   We manage 5200 Windows-based computers, 
16 and we have about 5,000 netbook computers running the 
17 Linux operating system.  
18         Q.   Overall, how would you characterize 
19 Littleton's technology compared to the rest of the 
20 state?
21         A.   I think we are considered a leader in our 
22 implementation of technology, and I think that's an 
23 accurate picture of what we're doing.  
24         Q.   Are there any specific ways in which 
25 Littleton uses technology in the classroom to help 
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1 students?
2         A.   Yes.  
3         Q.   Tell us about that.  
4         A.   I think one of the brightest examples is a 
5 project we called Inspired Writing in which we have 
6 implemented the netbook computer in support of the 
7 writing curriculum and we have documented student 
8 achievement gains as a result of that initiative.  
9         Q.   Could you tell us about the Inspired 

10 Writing program.  
11         A.   The Inspired Writing is an integration of 
12 technology with a writing curriculum.  Our learning 
13 support team analyzed data and determined that writing 
14 was an area of need and implemented a literacy 
15 initiative to raise writing scores.  We supported that 
16 with the application of technology.  
17              The netbooks allow students to engage in 
18 their writing and produce material online, collaborate 
19 and become more energized and more productive with 
20 their writing.  We chose that direction based on 
21 analysis of current trends of research, and we were 
22 convinced that one-to-one efforts in classrooms could 
23 have a positive effect on writing.  
24         Q.   And what grade levels is the program at?
25         A.   The Inspired Writing is implemented for 
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1 grades 5 through 10 at this time.  
2         Q.   And has it always been at grades 5 through 
3 10?
4         A.   No.  Our first year was a five-school 
5 pilot at fifth grade, and then we expanded to grades 5, 
6 6, and 9; and then last year, we expanded to grades 7, 
7 8 and 10.  
8         Q.   And why did you expand the program?  
9         A.   We expanded the program because of the 

10 successful results in the first year and follow-up 
11 studies and that enabled us to acquire additional 
12 funding support from various grant resources.  
13         Q.   Is there any specific hardware used in the 
14 Inspired Writing program?  
15         A.   Yes.  We make extensive use of the ASUS 
16 triple E netbook computer, which is a low-cost laptop.  
17         Q.   And is there a copy of that kind of 
18 computer here in the courtroom?
19         A.   I brought an example.  
20              MR. DANCE:  The parties stipulate to 
21 Demonstrative Exhibit 10422, if I may hand this to the 
22 witness.  
23              THE COURT:  Yes.  
24         Q.   (BY MR. DANCE)  And tell us, what is a 
25 netbook?  

1313

1         A.   A netbook is like a laptop, but it has a 
2 less powerful processor, fewer functions and features.  
3 It has a much smaller hard drive on it.  You don't 
4 install software but, instead, its purpose is to 
5 connect to the Internet, and you use the Internet as 
6 your software.  
7         Q.   Are there -- do you have any -- what types 
8 of Internet software do you use in the Inspired Writing 
9 program?

10         A.   We make extensive use of Google Docs, 
11 which is word processors and other office applications 
12 delivered through the web.  We also make use of blogs 
13 and wikis.  
14         Q.   And have you brought with you any examples 
15 of those types of technology?
16         A.   I have.  
17         Q.   And would showing those to the court help 
18 explain your testimony about the technology that 
19 Littleton uses?
20         A.   I think so.  When I have done 
21 presentations to community groups and I just tell them 
22 about Google Docs or wikis or blogs, I tend to get a 
23 glazed look, so it's really a good idea to get a look 
24 at the students' work in action.
25              THE COURT:  Your Honor, we request 

1314

1 permission for Dr. Maas to be able to show his 
2 demonstrative exhibit.  It's been previously disclosed 
3 as Demonstrative Exhibit 10423.  
4              THE COURT:  Any objection?  
5              MS. WESTON:  No objection.  
6              THE COURT:  Thank you.  
7         Q.   (BY MR. DANCE)  Okay.  Let's begin by 
8 talking about -- you mentioned "Google Docs."  What is 
9 that?  

10         A.   Google Docs is a collection of 
11 applications that Google provides online through the 
12 Internet for free to schools and --
13         Q.   And how does this -- how do you use it in 
14 the Inspired Writing program?
15         A.   We use the word processor to facilitate 
16 student writing through the Google Docs, as well as to 
17 facilitate collaboration and communication.  
18         Q.   And how does writing in this environment 
19 differ from a traditional writing curriculum?
20         A.   I often feel like I'm -- I've transported 
21 into the future of science fiction when I think about 
22 what my writing looked like in fifth grade compared to 
23 what our students are doing today.  We can have as many 
24 as 50 students editing a document at the same time 
25 using this tool, and they do that regularly now.  
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1         Q.   Okay.  Tell us what we see here on the 
2 screen.  
3         A.   This is a document from a sixth grader 
4 named Tyler who engaged in a water resources writing 
5 project.  It's a good example of merging subject areas 
6 to engage in the writing curriculum, and he produced 
7 his writing, but over on the right, you'll see, in 
8 yellow, some comments left, and the screen is cutting 
9 off a little bit on the projector, but he has comments 

10 from his teacher and other -- other students that 
11 helped him improve his writing.  
12         Q.   And can a teacher observe a student's 
13 writing in real time?  That is, as the student's 
14 typing?
15         A.   Yes, and the teacher doesn't have to be 
16 next to the student to do that.  What I see commonly 
17 happening in our classrooms where Inspired Writing is 
18 happening, teachers will have a computer out and be 
19 able to bring up a student's work right on their own 
20 screen and be able to provide comments in real time as 
21 the students do their work.
22              This -- 
23         Q.   You just changed pages.  What are we 
24 seeing here?  
25         A.   This is the same document.  You can see 
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1 that the format has changed a little bit, and what 
2 I'm -- what I'm trying to demonstrate here is another 
3 feature of Google Docs which has a revision history, 
4 and so teachers can go backwards in time and see where 
5 the students began their writing activity and track the 
6 development of the student's work, and this is really 
7 helpful particularly in collaborative projects.  When I 
8 had to do group projects, usually one person did all 
9 the writing.  In this case, everyone's accountable for 

10 their work and the teacher can see and provide really 
11 targeted assistance for students in their writing.  
12         Q.   You mentioned collaborative projects.  Is 
13 that something called for in the new state standards?
14         A.   The new state standards call for an online 
15 shared work space in many cases, and this is a classic 
16 example of just such a thing.  
17         Q.   Okay.  You also mentioned that Inspired 
18 Writing program uses blogs.  What is a blog?
19         A.   A blog is a web page that is interactive.  
20 One person creates posts that can include writing and 
21 links, as well as video and pictures; and then other 
22 individuals around the world, through the Internet, can 
23 reply with comments.  
24         Q.   And how -- how are blogs used as part of 
25 the Inspired Writing curriculum?
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1         A.   Blogs are used by teachers to prompt 
2 student writing and to engage in collaboration and 
3 communication.  So this example of East Elementary 
4 School's blog -- East is 70 percent free and reduced 
5 lunch school; it's our ELL program; and the students 
6 receive a blog post from teachers and then engage in 
7 the assignments.  
8              So if I scroll to the middle of that 
9 page -- if we were online, you would -- I would just 

10 scroll to it, you would see that the students had 
11 created a number of multimedia projects or products 
12 associated with their project, and then the teachers 
13 had posted that work, and then there is a comment 
14 section where the students can engage in a writing 
15 prompt that we train teachers to align with the state 
16 standards; and so if you were to click on those 
17 comments, you would see how the students are responding 
18 and interacting with each other.  
19         Q.   You also mentioned a "wiki."  What -- what 
20 is a wiki?  
21         A.   A wiki is a web page that can be edited by 
22 lots of people instead of just a webmaster who owns the 
23 page.  
24         Q.   And how are wikis used within the -- 
25 within Littleton's curriculum?
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1         A.    Wikis are extensively used because 
2 they're so easy to manipulate and update information.  
3 They enable large groups of people to aggregate 
4 information and to communicate and collaborate, and I 
5 have an example right here.  
6         Q.   Please tell us what we're looking at.  
7         A.   This is a wiki from a multiple-school 
8 project in which they were monitoring and writing 
9 projects around the hatching of chicks and the raising 

10 of butterflies.  And if you go into the main page of 
11 this wiki, you can see that there are videos in the 
12 upper left-hand corner, the live streaming, and this is 
13 one of my favorites because this was number one 
14 internationally on the Ustream channel because the 
15 title was "Live Chicks," and everyone seemed to tune in 
16 and enjoy watching the chickens hatch.  I'm not sure if 
17 that's what they thought they were getting when they 
18 first looked.  
19              They also engaged in Skype videoconference 
20 calls with other classrooms, which is represented in 
21 the video to the lower right-hand corner.  Immediately 
22 under the live streaming column, you can see that there 
23 are commentary from people like Ustreamer57427.  That's 
24 a stranger from somewhere out on the Internet who tuned 
25 in to this science project and is interacting with the 
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1 students in real time.  
2         Q.   And do you see any -- anything you've just 
3 shown us about a wiki that corresponds to the new state 
4 standards?
5         A.    Wikis are specifically referenced in the 
6 standards, and this is another example of an online 
7 shared work space.  
8         Q.   And I believe you testified that these are 
9 all Internet-based applications?

10         A.   Yes.  
11         Q.   So if -- if a district did not have a 
12 reliable Internet connection, would they be able to 
13 participate in this type of curriculum?
14         A.   No.  
15         Q.   Has the use of technology in the Inspired 
16 Writing program improved student achievement?
17         A.   It has.  
18         Q.   How so?
19         A.   We've received a number of independent 
20 evaluations of our student achievement in writing as a 
21 result of the Inspired Writing project, including an 
22 independent evaluator as part of a grant we received as 
23 well as an unsolicited request by a California 
24 professor interested in this topic.  
25         Q.   And what did those studies conclude?
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1         A.   In both cases in looking at numerous 
2 sources of data, the studies were able to show that our 
3 Inspired Writing project had a significant impact on 
4 raising writing achievement for students participating 
5 in the Inspired Writing project.  
6         Q.   In your opinion, can technology improve 
7 student achievement?
8         A.   Yes, it can.  
9         Q.   Given -- I believe you described Littleton 

10 as a leader in technology in the state; is that 
11 correct?
12         A.   Yes.
13         Q.   Given Littleton's status as a technology 
14 leader and the success of its Inspired Writing project, 
15 are you -- do you feel that Littleton's current level 
16 of technology is adequate to meet the new state 
17 standards?
18         A.   No, I don't.  
19         Q.   Why do you say that?
20         A.   The Inspired Writing project is targeted 
21 on writing and we don't have a comparable initiative or 
22 resources to address mathematics, science, or the rest 
23 of the curriculum.  
24         Q.   And do you feel that the new state 
25 standards would call for comparable programs?
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1         A.   I think that they do.  
2         Q.   You can close that computer.  Thank you.  
3              We've talked about Littleton Public 
4 Schools.  Do you have an opinion regarding the status 
5 of technology at other districts around the state?  
6         A.   I do.  
7         Q.   What is your opinion?
8         A.   It is my opinion that the status of 
9 technology across our state is highly varied, and it is 

10 not up to the expectations implied in these standards.  
11         Q.   Are there common challenges the districts 
12 around the state face regarding technology?
13         A.   Yes.  I think that the common theme is a 
14 lack of funding resources that we can put towards 
15 technology.  The strategy that I see for funding our 
16 technology across the state basically depends on gifts, 
17 grants and donations and also local elections depending 
18 on the capacity of the community to raise additional 
19 funds above and beyond what the state provides.  
20         Q.   I'd like to ask you about some of the 
21 specific technologies that you previously testified 
22 were necessary.  
23         A.   Okay.  
24         Q.   One of those was broadband Internet, 
25 correct?  
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1         A.   Correct.  
2         Q.   Do you have an opinion regarding the 
3 status of broadband Internet access to districts around 
4 the state?
5         A.   Yes.  
6         Q.   And what is your opinion?
7         A.   It's my opinion that the current state of 
8 broadband in particularly rural Colorado is inadequate 
9 for the extensive use of technology that the standards 

10 would call for.  
11         Q.   And have -- do you -- have you seen 
12 anything specific that you base that opinion on?
13         A.   Yes.  Beyond my interactions with my 
14 colleagues, I have recently visited some school 
15 districts.  We paid a visit to the Moffat School 
16 District in the San Luis Valley where the 
17 superintendent sat down with me, and we turned on a 
18 computer and attempted to download pages on the 
19 Internet, and I was taken back to the mid-'90s, when I 
20 used to watch a screen slowly download, and that's just 
21 not an occurrence that we have in our networks here in 
22 Littleton.  
23         Q.   And did you -- did the superintendent of 
24 Moffat tell you any other challenges he faces regarding 
25 technology?
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1         A.   Yes.  He expressed frustration at not 
2 being able to allocate enough resources to Computer 
3 Refresh.  He had a very diverse mix of computers, many 
4 donated and the ages were very diverse and hard to 
5 maintain, and he also was having a hard time finding 
6 qualified staff to maintain the technology that he felt 
7 were necessary.  
8         Q.   Did he have any other specific challenges 
9 regarding broadband connectivity?

10         A.   Yes.  He felt like it was not possible for 
11 him to even order the broadband, if he could fund it, 
12 because there was only one provider in the area.  The 
13 connectivity was very far away; in order for him to 
14 connect, he would have to build extensive 
15 infrastructure from his building out to where the 
16 network existed, and that was cost prohibitive.  
17         Q.   And how would that Internet situation 
18 compare to Littleton's?
19         A.   It's like night and day.  In Littleton, we 
20 have an arrangement with the local cable provider that 
21 was brokered by our city to run fiber-optic 
22 connectivity, which is more than a thousand times 
23 faster than what he has available in Moffat.  
24         Q.   You said yours is a thousand times faster?  
25         A.   Yes.  My -- the building-to-building 
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1 connectivity is a thousand times faster.  The Internet 
2 broadband is a hundred times faster, and we can acquire 
3 that at at least ten times less amount or he'll have to 
4 pay ten times as much as I will in Littleton to 
5 acquired the same bandwidth.  
6         Q.   And is that just Moffat or do you know 
7 whether other districts face similar Internet 
8 challenges as Moffat?
9         A.   I think Moffat's experience is not 

10 uncommon.  We also visited other school districts in 
11 the San Luis Valley that year which confirmed previous 
12 experiences from when I was at Centennial BOCES, and 
13 the school districts in that area were also suffering 
14 similar problems.  
15         Q.   Do you have an opinion regarding whether 
16 other districts have adequate computers in their 
17 districts?  
18         A.   Yes.  
19         Q.   And what is your opinion?
20         A.   It's my opinion that we do not have 
21 adequate numbers of computers for addressing -- 
22         Q.   And by "we," who are you referring to?
23         A.   By -- I'm sorry, the school districts of 
24 Colorado to address the extensive use of technology 
25 these standards call for.  
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1         Q.   And do you know of any specific examples 
2 that support your opinion?
3         A.   Yes.  In visiting these schools in the San 
4 Luis Valley, it confirmed my previous experiences where 
5 schools were highly dependent on computer labs.  Many 
6 of the computer labs were outdated.  They often had to 
7 sacrifice on one of those areas that we talked about:  
8 not enough broadband, their networks were not fast 
9 enough, not enough devices or not enough professional 

10 development; and while we could find examples where 
11 maybe one school district had a lot of computers, they 
12 were generally missing one of those other important 
13 areas.  
14              And the general impression that I get 
15 about our technology in Colorado is that we're all at 
16 some stage of decay.  If we just got an influence of 
17 money, then we're at the beginning of the stage of 
18 decay.  Others that haven't had an influx for a while, 
19 the decay is increased.  
20         Q.   Why do you describe it as a "state of 
21 decay"?
22         A.   I think you decay when you don't have 
23 sustainability funding to maintain regular annual 
24 effort to keep the technology at pace with the state 
25 of -- of the 21st century, and so when you receive a 
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1 big grant or you win some sort of gift or donation, you 
2 implement technology, and for a short time you have 
3 solved a problem; but in the long-term, the problem 
4 comes back.  
5         Q.   You were just talking about funding.  
6 Let's begin by talking about Littleton.  How does 
7 Littleton fund its technology?
8         A.   We have a little less than a million 
9 dollars annually in our general fund to maintain our 

10 basic infrastructure, and that would be our networks, 
11 our servers, our databases, and our broadband 
12 connectivity.  
13         Q.   And does that include computer purchases?
14         A.   No, it does not.  We do not have regular 
15 general fund support for student computers, staff 
16 computers, or the netbooks.  
17         Q.   How does Littleton fund its Inspired 
18 Writing program?
19         A.   We initiated the Inspired Writing program 
20 with the remainder of a 2004 override election.  It was 
21 a onetime amount of funding.  We also received a grant 
22 from a Title II-D fund managed by the Colorado 
23 Department of Education, and we receive donations 
24 through our Littleton Public Schools foundation, which 
25 fundraises on behalf of the district.  
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1         Q.   You mentioned a Title II-D grant.  Has 
2 Littleton received any other gifts, grants or donations 
3 for its technology?
4         A.   Yes.  Our PTOs are very aggressive at 
5 trying to fundraise for technology, and as a result of 
6 the successes that we've had with our Inspired Writing 
7 project, they have engaged in activities.  We've 
8 received two Title II-D funds in the last five years, 
9 two Title II-D competitive grant funds in the last five 

10 years to support Inspired Writing.  
11         Q.   Have there been any instances where any 
12 parent teacher organizations in the district were able 
13 to raise funds for technology?
14         A.   Yes.  It's a common experience in most of 
15 our schools.  Not all of our schools have the 
16 wherewithal to generate sufficient funds, but many of 
17 them do.  
18         Q.   Do you have any specific examples of that, 
19 of particularly successful fundraising efforts?
20         A.   Yes.  Wilder Elementary fundraised to 
21 expand the Inspired Writing down to fourth grade, and 
22 they, I thought, made a wonderful effort to also assist 
23 a neighbor school, East Elementary School, whose PTO 
24 couldn't raise quite the same amount of funds, so it 
25 showed great teamwork and collaboration.  

1328

1         Q.   Have there been any instances where 
2 parents were able to raise $25,000 in a single day for 
3 technology?
4         A.   We have had a couple of instances like 
5 that, yes.  
6         Q.   Do you know whether any of the districts 
7 you visited had those same opportunities available to 
8 them?
9         A.   I did not see evidence of that.  We have 

10 actually had a couple of schools demonstrate the 
11 ability to raise $100,000 in one night.  
12         Q.   Some of your schools?
13         A.   Right, in Littleton, and I didn't see 
14 anything like that in the schools we visited this 
15 spring.  
16         Q.   Would you describe -- do you feel that you 
17 rely on gifts, grants or donations for the technology 
18 in your districts?
19         A.   Yes.  Gifts, grants and donations are a 
20 major thrust for me to provide a 21st century education 
21 in Littleton.  I spend extensive time with the 
22 foundation and try and fundraise with our local 
23 community and local businesses to try and build 
24 support, and we also take advantage of grant 
25 opportunities by partnering with neighbor districts and 

1329

1 taking advantage of various competitions.  
2         Q.   I believe you mentioned that your current 
3 budget does not include money for computer purchases; 
4 is that correct?
5         A.   That's correct.  
6         Q.   Do you anticipate receiving any funds for 
7 Computer Refresh in the near future?
8         A.   Yes.  
9         Q.   Tell me about that.  

10         A.   Our board of education set aside some mill 
11 levy proceeds from the 2010 election in Littleton to 
12 support technology refresh for staff computers, student 
13 computer labs, and the Inspired Writing project should 
14 last about four years.  
15         Q.   You said the mill override funds -- 
16         A.   Yes.  
17         Q.   -- for technology will last approximately 
18 four years?
19         A.   Yes.  
20         Q.   What will you do after those four years?
21         A.   I'm not sure.  The mill levy that we just 
22 passed in 2010 meets the cap that we can request, the 
23 25 percent override maximum that Colorado law allows 
24 our school district to request from our community.  So 
25 that's a question that we don't have an answer for 
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1 right now.  
2         Q.   You talked about Littleton's funding 
3 situation.  Do you have any knowledge regarding how 
4 technology is generally funded in our districts in the 
5 state?
6         A.   Yes.
7         Q.   Tell me about that.  
8         A.   As school districts receive grants -- I've 
9 received a lot of calls.  As they have tried to write 

10 grants, they have contacted me.  Also, some school 
11 districts will attempt an override to generate some 
12 local funds.  Some communities are far more able to do 
13 that than others; and throughout the state, in my 
14 interactions and my experiences, the reliance on 
15 bringing new technology comes from a bond, a grant 
16 received, a donation.  It's very, very difficult and 
17 rare to see real initiatives come out of the general 
18 funding of the school district.  
19         Q.   Do you think it's fair to say that a lot 
20 of districts rely on gifts, grants or donations for 
21 their technology?
22         A.   Yes.  If you go to the technology and 
23 education conference, we are constantly talking about 
24 the next grant.  
25         Q.   Is that a sustainable system?
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1         A.   No.  Grants and gifts and donations are 
2 inherently unequal and always present the problem of 
3 sustainability after the grant funds dry up.  
4         Q.   Dr. Maas, in your opinion, do districts 
5 around the state possess the necessary technology and 
6 resources to provide a thorough 21st century education?
7         A.   No.  
8         Q.   Are you aware of any district in the state 
9 that is prepared to implement and sustain the new state 

10 standards?
11         A.   No.  
12         Q.   And do -- the types of technology that you 
13 see embedded in the new state standards, did those 
14 exist in 1994, when the current funding system was 
15 developed?
16         A.   No.
17              MR. DANCE:  Nothing further, Your Honor.  
18              THE COURT:  Thank you.  Let me take a 
19 short break.  Let's say 15 minutes.  Let's say about 10 
20 to 11:00, if that works for everybody.  
21              (Recess taken, 10:34 a.m. to 10:53 a.m.)
22              THE COURT:  Thank you.  We'll go back on 
23 the record.  Did you have any questions, Counsel?  
24              MS. BONO:  No.  No questions, Your 
25 Honor.  
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1              THE COURT:  Thank you.  Cross?  
2              MS. WESTON:  Thank you.  
3                    CROSS-EXAMINATION
4 BY MS. WESTON:
5         Q.   Good morning, Dr. Maas.  My name is Erica 
6 Weston, and I'm an assistant attorney general 
7 representing the State in this matter.  
8              In the context of your work at the BOCES, 
9 you're aware of a $50 million grant for the EagleNet 

10 program, correct?  
11         A.   Correct.  
12         Q.   And the goal of EagleNet is to build out 
13 Internet connectivity to school districts in Colorado, 
14 correct?  
15         A.   Correct.  
16         Q.   And EagleNet is not fully implemented yet, 
17 correct?  
18         A.   That's right.  
19         Q.   But the effect should be to lower some 
20 school districts' costs to access the Internet, 
21 correct?  
22         A.   Yes.  
23         Q.   And you're employed by Littleton Public 
24 Schools?
25         A.   Yes.
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1         Q.   Littleton Public Schools leads the rest of 
2 the country in 21st century learning, correct?  
3         A.   Yes.  
4         Q.   And Littleton Public Schools has more than 
5 10,000 computers, laptops and netbooks, correct?  
6         A.   Yes.  
7         Q.   And it offers one-to-one computer learning 
8 environments in all fifth grades and in all language 
9 arts classes, grades 6 through 10?

10         A.   Yes.  
11         Q.   And Littleton's teachers are known 
12 internationally for their use of instructional 
13 technology?
14         A.   Yes.  
15         Q.   But the current technology in Colorado is 
16 a very mixed environment, correct?  
17         A.   Yes.  
18         Q.   You have not visited every district in the 
19 state, have you?
20         A.   No.  
21         Q.   So you're not aware of the current state 
22 of technology in every district?
23         A.   No.  
24         Q.   But you did visit four districts for the 
25 purposes of this lawsuit, correct?  

1334

1         A.   Correct.  
2         Q.   One of those districts was Center School 
3 District, correct?  
4         A.   Yes.  
5         Q.   And Center had interactive whiteboards, 
6 correct?  
7         A.   Yes.  
8         Q.   What is an interactive whiteboard?
9         A.   An interactive whiteboard is a projected 

10 image from a computer onto the wall that allows someone 
11 to stand at the image and interact with the computer 
12 itself.  
13         Q.   And do you think that Center's interactive 
14 whiteboards were the SMART brand?
15         A.   That's correct.  
16         Q.   And you observed some really good uses of 
17 technology, including the SMART boards, at Center, 
18 correct?  
19         A.   Yes.  
20         Q.   You also visited Moffat School District?
21         A.   Yes.  
22         Q.   And Moffat had interactive whiteboards, as 
23 well?  
24         A.   Yes.  
25         Q.   And you think they were also the SMART 
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1 brand whiteboard?  
2         A.   Yes.  
3         Q.   But utilization of the SMART boards at 
4 Moffat was more mediocre, correct?  
5         A.   Correct.
6         Q.   And some teachers were essentially using 
7 them as glorified chalkboards?
8         A.   That's correct.  
9         Q.   You also visited the Sargent School 

10 District?
11         A.   Yes.  
12         Q.   Now, Sargent has a brand-new facility, 
13 correct?  
14         A.   Correct.  
15         Q.   And they also had the whiteboards?
16         A.   Correct.  
17         Q.   Were the whiteboards in all classrooms?
18         A.   All the classrooms I visited had 
19 interactive whiteboards.
20         Q.   And you also think that those were the 
21 SMART brand?
22         A.   Yes.  
23         Q.   But you observed some teachers at Sargent 
24 not using the SMART boards?
25         A.   That's correct.  
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1         Q.   SMART -- the SMART brand provides 
2 whiteboards with free software to aid in its 
3 implementation, correct?  
4         A.   Yes.  
5         Q.   But sometimes districts are not aware of 
6 the free software?
7         A.   That's correct.  
8         Q.   And so it's like a gift when you make them 
9 aware of it?

10         A.   Yes.  
11         Q.   And as to technology more generally, a 
12 district's leader's priority can influence whether a 
13 technology is successfully implemented?
14         A.   Yes.  
15         Q.   And a district's board's attitudes 
16 regarding technology can influence whether technology 
17 is successfully implemented?
18         A.   Yes.
19              MS. WESTON:  I have no further questions.  
20              THE COURT:  Thank you.  Redirect?  
21              MR. DANCE:  Briefly, Your Honor.  
22                   REDIRECT EXAMINATION
23 BY MR. DANCE:
24         Q.   Hello again, Dr. Maas.  
25         A.   Hello.  
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1         Q.   You testified briefly about the EagleNet 
2 program.  Do you recall that?  
3         A.   I do.  
4         Q.   Will the -- will EagleNet, once 
5 implemented, solve rural districts' technology-related 
6 problems?
7         A.   No, I don't think it will.  
8         Q.   Why not?
9         A.   The EagleNet will build out what we call 

10 the middle-mile connectivity between where schools are 
11 and where existing network resources are.  This is not 
12 the first project that has attempted to address that 
13 problem.  There was the MMT, the Beanpole project.  
14 E-Rate has a program that addresses some of these 
15 issues.  It's a short-term amount of money that I think 
16 will improve the situation but not solve it.  
17         Q.   And even if Internet connectivity 
18 improved, would districts still have other 
19 technology-related challenges in front of them?
20         A.   Yes.  
21         Q.   Such as?
22         A.   Once you get the broadband to the 
23 building, you have to have sufficient network 
24 infrastructure to manage the connection.  You have to 
25 have adequate computer devices for the students to put 
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1 that to use, and you have to train your teachers to 
2 keep up with the changing state of technology in 
3 today's world. 
4         Q.   You were asked about SMART boards.  
5         A.   Yes.  
6         Q.   Does having a SMART board without other 
7 technology -- is that sufficient?
8         A.   No.  
9         Q.   Why not?

10         A.   A SMART board is basically a very big 
11 mouse, and it allows you to touch the screen and 
12 manipulate the objects on the screen.  SMART board 
13 doesn't address Internet access and it doesn't address 
14 the instructional strategies that are called for to 
15 address these standards.  SMART provides software that 
16 are great teacher aids, but you can't use a SMART board 
17 alone to deploy an online shared work space, for 
18 example.  
19         Q.   You -- I believe you testified that you 
20 saw some districts where the SMART boards were not 
21 being effectively utilized; is that correct?
22         A.   Yes.  
23         Q.   What do you attribute that to?
24         A.   I attribute that to a couple of factors:  
25 Sometimes it's the professional development for the 
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1 teachers, helping them to understand how to adapt their 
2 practices to take best advantage of the technology; but 
3 often teachers will give up on technologies if they're 
4 not reliable.  So if you are accessing the Internet 
5 through the SMART board and your broadband is too slow, 
6 your network is unreliable, or your computer is out of 
7 date, you give up on the SMART board very quickly 
8 because ultimately the SMART board, as I said, is just 
9 a peripheral device.  

10         Q.   So would a failure to effectively use a 
11 SMART board, could that be evidence of other resource 
12 deficiencies?
13         A.   I would say it's a symptom, not the root 
14 cause.  
15         Q.   You testified that you visited Center.  In 
16 your opinion, does Center have adequate technology to 
17 provide a 21st century education?
18         A.   Center has -- no.  Center has worked very 
19 hard to provide increased access.  They've made certain 
20 sacrifices by buying the bargain-basement computer that 
21 was available online at any given moment, and that 
22 created a tremendous diversity of computers in the 
23 buildings, which then requires more staff time and 
24 produces less reliability.  
25         Q.   Do you know whether Center has any 
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1 concerns about the -- any sustainability concerns?
2         A.   Yes.  I have frequent communications with 
3 the superintendent, and he has engaged in distance 
4 learning projects with Littleton, and we were often 
5 frustrated by the broadband accessibility in the area 
6 and the reliability of the computers that he had 
7 deployed.  
8         Q.   Can poor Internet access affect distance 
9 learning options?

10         A.   Poor Internet access will probably have 
11 the greatest effect on distance learning, because the 
12 distance learning will depend not just on text 
13 communications but on videographics to create a rich 
14 learning environment that requires high levels of 
15 bandwidth.  
16         Q.   You visited Moffat, as well; is that 
17 correct?
18         A.   That's correct.
19         Q.   Does Moffat have the resources, technology 
20 resources to provide an adequate 21st century 
21 education?
22         A.   No.  
23         Q.   Why not?
24         A.   Their broadband was severely limited, far 
25 more than Center's.  They also had a part-time employee 
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1 to maintain their network and their servers.  They had 
2 a very diverse collection of computers that were of 
3 varied ages and, therefore, the reliability was a real 
4 challenge, and I did not see sufficient evidence of 
5 professional development among the staff.  Even if they 
6 were able to upgrade everything, they would have to 
7 address that issue, too.  
8         Q.   And, finally, is Sargent, in your opinion, 
9 prepared to implement and sustain technology to meet 

10 the new state standards?
11         A.   No.  When we spoke -- when I spoke with 
12 the superintendent and I pointed out that many of the 
13 SMART boards weren't being effectively used, she was 
14 concerned about that, as well, and we began to 
15 problem-solve around professional development; and in 
16 that conversation, she mentioned her worry that, down 
17 the road, she would have a hard time finding the 
18 funding to sustain all this new technology that she 
19 had, because many of these devices are consumables.  
20 They don't go away in one year, but they do become 
21 exhausted in five years.
22              MR. DANCE:  Nothing further, Your Honor.  
23              THE COURT:  Thank you.  Recross?  
24              MS. WESTON:  No, Your Honor.  
25              THE COURT:  Thank you.  Thank you, sir.  
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1 You may step down.  Thank you.  
2              Next witness for the plaintiff?  
3              MS. GEBHARDT:  Good morning, Your Honor.  
4              THE COURT:  Good morning.  
5              MS. GEBHARDT:  Plaintiffs would call 
6 Dr. Bruce Baker.  
7                      BRUCE D. BAKER,
8 having been first duly sworn to state the whole truth, 
9 testified as follows:

10              THE COURT:  Thank you.  Please be seated, 
11 sir; and once you're seated, if you could state your 
12 full name and spell your last name for the record.  
13              THE WITNESS:  Bruce Baker.  It's 
14 B-a-k-e-r.  
15              THE COURT:  Thank you.  
16                    DIRECT EXAMINATION
17 BY MS. GEBHARDT:
18         Q.   Good morning, Dr. Baker.  Could you please 
19 tell us your current position.  
20         A.   I am a professor in the graduate school of 
21 education at Rutgers, the state university of New 
22 Jersey.
23              MS. GEBHARDT:  Your Honor, if I might 
24 approach.  
25              THE COURT:  Yes.  Thank you.  
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1         Q.   (BY MS. GEBHARDT)  Dr. Baker, you've been 
2 handed Trial Exhibit 8202.  
3         A.   Yes, I have.  
4         Q.   And what is 8202, please.  
5         A.   This is a copy of my vitae from probably 
6 sometime around last fall, fall of 2010.  
7         Q.   How long, Dr. Baker, have you been at 
8 Rutgers University?
9         A.   I have been at Rutgers since the fall of 

10 2008.  
11         Q.   And what classes do you teach at Rutgers?
12         A.   I teach courses on public school finance, 
13 education law, and on decision analysis and data use.  
14         Q.   Where did you teach before you were at 
15 Rutgers, Dr. Baker?
16         A.   I taught at the University of Kansas.  
17         Q.   And what did you teach there?
18         A.   I was primarily responsible for teaching 
19 school finance courses at the University of Kansas, 
20 also courses on the -- the organization and governance 
21 of schools and courses on school facilities and 
22 business management, things related to school finance, 
23 business operations, and management.  
24         Q.   I'm sorry.  Back to Rutgers, are you a 
25 full professor?  
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1         A.   Yes.  Now, I am -- a "full professor" is 
2 the terminology in most universities.  "Professor 1" is 
3 the terminology at Rutgers.  
4         Q.   Now, Dr. Baker, have you published any 
5 books?
6         A.   Yes.  I've published two books, the most 
7 recent of which is a textbook on -- on public school 
8 finance.  
9         Q.   And what year was that published?

10         A.   That was published, I believe, in -- in 
11 2008 through Merrill/Prentice Hall.  
12         Q.   And you're referring to page 4 of your 
13 vitae?
14         A.   Yes, I am.  
15         Q.   And have you published -- you have a list 
16 of most of your articles in your vitae.  Have you 
17 published any articles related to either New Jersey or 
18 Wyoming?
19         A.   One article that I've published that 
20 focuses on a number of states, including Wyoming and 
21 New Jersey, is a recent article listed as No. 2 under 
22 2011 on page 4, "School Finance" -- the article No. 2 
23 on page 4 is titled "School Finance and Courts:  Does 
24 Reform Matter, and How Can We Tell?"  
25              There are other articles in which I have 
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1 addressed finance issues related to Wyoming and New 
2 Jersey, including, I believe -- in fact, No. 6 under 
3 2010, which addresses special education funding also 
4 talks about New Jersey, and then -- 
5         Q.   Turning your attention to page 10 of your 
6 vitae.  
7         A.   And there is -- there is another article 
8 which addresses wage issues.  
9         Q.   Okay.  Go ahead and tell us that one, too.  

10         A.   And I can't -- I'm trying to find it right 
11 now.  
12         Q.   Oh, that's okay.  
13         A.   The title is -- it's on page 5, No. 13, 
14 "Doing More Harm Than Good?  A Commentary On the 
15 Politics of Cost Adjustments For Wage Variation in 
16 State School Finance Formulas."  
17         Q.   Okay.  And then if we could turn to 
18 page 10, briefly.  
19         A.   Yes.  
20         Q.   And that also lists works that you have 
21 written on the states of New Jersey and Wyoming?
22         A.   Right.  One is a -- we did an extensive 
23 report in my last year at the University of Kansas for 
24 the New Jersey Department of Education, evaluating 
25 resource use of local public school districts in New 

1346

1 Jersey and its relation to outcomes and -- and staffing 
2 configurations and a variety of other factors of New 
3 Jersey school districts.  
4              And the two other items that are here 
5 focus on -- I -- back around 2005, when Wyoming was 
6 recalibrating its state school finance system, I had 
7 served as a consultant looking at costs associated with 
8 economies of scale, remoteness and sparsity and small 
9 size in Wyoming school districts, and I had separately 

10 done an analysis of -- of teacher wage variation 
11 across -- across Wyoming school districts as part of 
12 the updating study for their school funding model.  
13         Q.   Now, Dr. Baker, have you served as an 
14 expert witness in other school finance cases?
15         A.   Yes, I have.  
16         Q.   And are those listed on -- starting on 
17 page 20?
18         A.   I believe they are.  
19         Q.   Dr. Baker, have you ever served as an 
20 expert witness on behalf of the state in a school 
21 finance case?
22         A.   I have served as a consultant for state 
23 legislatures, including consulting work that was to be 
24 used as part of the defense of the state.  
25         Q.   But you haven't served as an expert in the 
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1 litigation case for the state?
2         A.   I have not testified.  
3         Q.   But you have served as a consultant for 
4 states?
5         A.   Yes, I have.  
6         Q.   And then finally, Dr. Baker, if you could 
7 turn, please, to page 22.  Do you serve on any 
8 editorial boards?
9         A.   Yes, I do.  

10         Q.   And can you tell us about that, please.  
11         A.   I serve on the editorial boards of both 
12 the Journal of Education Finance and the Journal of 
13 Education Finance and Policy, which are the two main 
14 journals in the field of school finance.
15              MS. GEBHARDT:  Your Honor, at this time, 
16 we would move to have Dr. Baker admitted as an expert 
17 in the area of school finance on national issues, as 
18 well as in Colorado.  
19              THE COURT:  Voir dire? 
20              MR. FERO:  No objection, Your Honor.  
21              THE COURT:  Thank you.  He'll be admitted 
22 as an expert in those areas.  
23         Q.   (BY MS. GEBHARDT)  Now, Dr. Baker, in your 
24 work, did you have a chance to look at at-risk and -- 
25 what we call at-risk funding on a national scale?
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1         A.   I've looked at state school finance 
2 systems extensively on a national scale, one component 
3 of which deals with at-risk funding, yes.  
4         Q.   And were you involved in a -- a report 
5 that was issued last year along with -- at the 
6 Education Law Center?
7         A.   Yes.  Last fall, we -- we issued a report 
8 which was a national school funding fairness report 
9 card.  

10         Q.   And why did you call it a funding fairness 
11 report card?
12         A.   A significant aspect of the report card is 
13 characterizing the fairness of the distribution of 
14 state and local revenues across school districts within 
15 state, specifically whether or not states have 
16 developed state school finance systems that provide 
17 appropriate levels of resources, additional resources 
18 to districts with higher concentrations of children in 
19 poverty.  
20              MS. GEBHARDT:  Again, if I might approach, 
21 Your Honor, please.  
22              THE COURT:  Yes.  Thank you.  
23         Q.   (BY MS. GEBHARDT)  Dr. Baker, you've been 
24 handed Trial Exhibit 8201.  Can you identify that, 
25 please.  
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1         A.   This would be a copy of the national 
2 report card on school funding fairness.  
3         Q.   And what role did you play in authoring 
4 this report?
5         A.   I developed the methodology and ran the 
6 analyses for this report.  
7         Q.   And briefly, again, can you tell us what 
8 this report addressed and briefly the conclusions.  
9         A.   The report developed a set of indicators 

10 for comparing state school finance systems.  Those 
11 indicators included indicators of the overall level of 
12 state and local revenues provided to school districts, 
13 the -- the effort that a state puts up to generate that 
14 level of funding, to what extent does the state make -- 
15 make use of or -- or access its fiscal capacity to pay 
16 for education, the -- within-state fairness of the 
17 distribution of resources; and then a separate piece 
18 that we looked at was and to what extent are school-age 
19 children in the state enrolled in the public system, to 
20 what extent do we have a state where large numbers of 
21 kids have -- have opted out.  
22              We graded states on their effort and on 
23 their fairness.  We did not grade on the level of 
24 funding, because the level of funding is, to some 
25 extent, dependent upon the capacity of states to raise 
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1 that funding.  So it's partly outside of the control of 
2 states what level of funding they can raise, but the 
3 extent to which they put up effort, we felt, was more 
4 within their control and something that we should be 
5 grading, so we focused on effort and fairness.  
6         Q.   Can you turn to the chart that's contained 
7 in the report on page 18, please.  
8         A.   Yes.  
9         Q.   Dr. Baker, can you tell us -- 

10         A.   I should note that it's prettier in color.
11         Q.   I'm sure it is.  Can you tell us what this 
12 chart indicates, please.  
13         A.   This chart provides just the top-to-bottom 
14 state rankings in terms of within-state fairness.  To 
15 what extent do districts with higher poverty rates have 
16 more resources than districts with lower poverty rates, 
17 to what extent has the state system targeted additional 
18 resources where they are needed most.  This chart does, 
19 however, notably leave out what level of funding each 
20 state has.  
21         Q.   And then is there a chart in the report 
22 where you actually list the different grades, as you 
23 referenced earlier in your testimony?  
24         A.   Yes.  
25         Q.   Page 31?  
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1         A.   Yes, there it is.  
2         Q.   It actually covers 31 to 32, but 
3 Colorado's grade is on 31?
4         A.   Yes, it is.  
5         Q.   And after the analysis that you've 
6 described herein, what was the grade that you found for 
7 Colorado?
8         A.   Well, the -- the within-state distribution 
9 grade for Colorado -- its within-state fairness and 

10 distribution grade was a D and its effort grade was an 
11 F.  
12         Q.   And can you explain that briefly, both of 
13 those grades, please, again.  
14         A.   So the within-state distribution speaks to 
15 the extent to which a state school finance system does 
16 or does not drive additional resources into higher 
17 poverty districts or, in fact, as the inverse, drives 
18 fewer into higher poverty districts; and it might be 
19 useful, actually, if I can just draw a quick picture.
20         Q.   Sure.  
21              MS. GEBHARDT:  Is that all right, Your 
22 Honor?  
23              THE COURT:  No problem.  
24         A.   Before I do that, the -- the effort grade 
25 speaks to what extent does a state use its capacity to 
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1 raise resources for their public education system, and 
2 Colorado's effort was in the bottom group of states in 
3 the percent of gross state product actually spent on 
4 public schools.  
5              To kind of give a picture of how states 
6 stack up, we -- this is -- 
7              MS. GEBHARDT:  He's the one.  He's fine.  
8         A.   So we have state and local revenue per 
9 pupil on the vertical axis and the poverty rates on the 

10 horizontal axis, and we had developed a statistical 
11 model using three years of national data on every 
12 school district in the country, and we fit the model to 
13 the data, correcting for differences in cost that 
14 districts face like being very small and remote or 
15 having a very sparse, low population density.  We also 
16 corrected for regional differences in the 
17 competitiveness of wages to try to get a rich picture 
18 of how much more or less really is going into districts 
19 that have higher concentrations of kids in poverty.  
20              So each state gets a profile that we 
21 project out based on that model, and some states we 
22 projected out at -- we project the levels at zero 
23 percent poverty, at 10 percent, 20 percent and 
24 30 percent using census poverty, so a 30 percent figure 
25 as opposed to 80 or 90 percent free and reduced lunch.  
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1 So we might have a state that has overall very high 
2 state and local revenue per pupil and has more money 
3 targeted to higher-need districts.  That would be a 
4 state like New Jersey, which has progressive funding at 
5 a relatively high level.  We call it progressive if it 
6 was tilted upward.  
7              By contrast, New York is also high in 
8 average funding, but -- 
9         Q.   (BY MS. GEBHARDT)  I think that should be 

10 a Y.  
11         A.   Oh, I'm sorry.  I made a J.  I've got New 
12 Jersey on my mind.  
13              New York is a relatively high spending 
14 state, but it's the affluent suburbs in the area around 
15 New York City that drive the average up, and the poor 
16 districts tend to have far less revenue per pupil, so 
17 New York is high progressive.  
18              You saw that Utah was actually number one 
19 in progressiveness of funding, all right, that it had 
20 the sharpest upward tilt in its ratio of funding at 
21 30 percent to zero percent.  The reason it gets that 
22 very high ratio is because its overall level is so low.  
23 Utah is down at the bottom but just happens to tilt up.  
24 So when you take Utah's amount of state and local 
25 revenue at high poverty divided by low poverty, since 
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1 the number is so low, you still get a high ratio.  
2         Q.   And where does Colorado fit on there?
3         A.   And Colorado is down here and tilting 
4 downward.  
5         Q.   And what does a tilt downward again mean, 
6 before you take your seat?  
7         A.   A tilt downward means regressive, meaning 
8 that higher poverty districts have systematically less 
9 money, less state and local revenue per pupil using the 

10 federal data in the model that we estimated, and that, 
11 overall, the level of funding for Colorado was low.  
12         Q.   And can you just put a "CO" and a "UT" 
13 there so we know where we are.  
14         A.   (Witness complied.)
15         Q.   Thanks.  
16         A.   I will put a "CO" here, and I can't be 
17 sure I've got these exactly in the right locations, but 
18 they're pretty close, and this would be Utah.  
19         Q.   Thank you.  Now, in making that analysis, 
20 did you use some of those very same analyses that you 
21 used in that report in Colorado?
22         A.   Yes.  My goal was to extend those analyses 
23 to different -- to different data sets, using state 
24 data of different types to see the extent to which 
25 the -- the patterns, the patterns hold for the -- for 
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1 the state of Colorado.  
2         Q.   And did you issue a report?
3         A.   Yes, I did.  
4              MS. GEBHARDT:  And one more time, Your 
5 Honor, if I might approach.  
6              THE COURT:  Yes.  
7              MS. GEBHARDT:  Thank you.  
8         Q.   (BY MS. GEBHARDT)  Dr. Baker, what do you 
9 have in front of you now?

10         A.   I have a copy of the report that I 
11 submitted sometime around this past winter for -- for 
12 this particular case.  
13              MS. GEBHARDT:  And, for the record, this 
14 has been previously admitted.  It's Trial Exhibit 8200.  
15              THE COURT:  Thank you.  
16         Q.   (BY MS. GEBHARDT)  So can you be a little 
17 more specific about the issues that you addressed in 
18 your report that you prepared for this case, please.  
19         A.   Well, on the -- on the one hand, I -- I 
20 reviewed the school funding fairness report with regard 
21 to Colorado.  I also provided -- the original report 
22 that we just looked at, Exhibit 8201 includes federal 
23 school finance data through -- 2006 through -- 
24 2006-2007.  I also looked at the 2007 -- or actually, 
25 that's -- I also looked at the 2007-'08 data in this 
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1 particular report in addition to looking at other state 
2 sources, so I -- I reviewed the -- I reviewed the -- 
3 and updated the funding fairness analysis.  
4              I also looked at Colorado's effort over 
5 time, finding that it largely has gone down over time, 
6 using similar measures to what are used in the funding 
7 fairness report.  I also explored in great length the 
8 extent to which Colorado's student demographics have 
9 really shifted quite dramatically over the last two 

10 decades, finding significant growth in shares of 
11 children who qualify for free and reduced lunch and 
12 finding significant growth in Hispanic student 
13 populations spread both through urban areas and their 
14 surroundings and out into more rural areas.  
15              I -- 
16         Q.   Hold on.  Let me keep up with you here.  
17         A.   Okay.
18         Q.   So section 2 of your report addresses 
19 the -- the changing demographics; is that right?
20         A.   That is correct.  
21         Q.   And section 3, what does section 3 
22 address, please, Dr. Baker?  
23         A.   Section III is where I -- I combine 
24 looking at the -- again, another look at the federal 
25 data over time to see to what extent has the 
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1 distribution of resources across Colorado districts 
2 changed over time, and I also used a number of state 
3 data sources to evaluate and critique the way the state 
4 school finance formula distributes resources across 
5 local public school districts in Colorado.  
6         Q.   And then, Dr. Baker, Section IV, what does 
7 that address?
8         A.   Section IV addresses the fact that the -- 
9 the distribution of funding seems to be coupled with 

10 lack of additional resources, lack of smaller class 
11 sizes, lack -- lack of access availability to advanced 
12 placement courses, and perhaps it also -- higher rates 
13 of teacher turnover in high-need districts, that the 
14 resources available in high-need versus lower-need 
15 districts are also -- are also disparate.  
16         Q.   And then in your final section, what do 
17 you -- what do you look at?  Do you look at NAEP, 
18 briefly?
19         A.   I looked briefly at NAEP, finding that, 
20 you know, on average over time the -- the low-income to 
21 non-low-income achievement gaps in Colorado have 
22 remained relatively stagnant and that it would appear 
23 that the achievement gaps with respect to, you know, 
24 ELL versus non-ELL children have, in fact, increased.  
25         Q.   And then what do you ultimately conclude?
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1         A.   I also -- I also, then, look back at 
2 the -- 
3         Q.   Okay.  One more issue.  
4         A.   I'm sorry.  
5         Q.   That's okay.  
6         A.   I looked back at the funding disparities 
7 after correcting for needs and costs and found that 
8 districts that have greater -- that have greater gaps 
9 in funding also have, on average, lower student 

10 outcomes.  
11         Q.   And then did you reach any conclusions, 
12 Dr. Baker?  
13         A.   Yeah.  I've reached a number of 
14 conclusions there.
15         Q.   Okay.  We'll get to those as we get into 
16 your report.  
17         A.   Okay.  
18         Q.   So let's turn to page 5 of your report, 
19 please, figure 1; and can you tell us how you set out 
20 to -- to analyze all these issues and what figure 1 
21 represents, please.  
22         A.   Figure 1 was -- it was an attempt at my 
23 kind of road map schematic of -- of how I tend to or 
24 try to look at -- openly at a state school finance 
25 system.  I went into my deep analysis of the Colorado 
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1 system, having already done, completely independent of 
2 this litigation, the -- the school report card, finding 
3 that Colorado's funding was low and on average 
4 regressive; and ultimately it's that end point that 
5 matters to me, what does the formula deliver in terms 
6 of the actual district financial resources, which are 
7 kind of at the -- at the center of this picture.  
8              When doing a deeper analysis of the state 
9 school finance formula than looking just at what it 

10 delivers, I like to then backtrack to say, well, you 
11 know, here is a school finance formula that's low in 
12 funding and regressive in distribution.  You know, why 
13 is that?  How can it be?  What is it about the 
14 foundation aid formula in this state that happens to 
15 have a weight on children who qualify for free lunch, 
16 in spite of that still results in this regressive 
17 distribution.  
18              So I walked back a step to look at what is 
19 it about the foundation aid formula that doesn't 
20 accomplish its -- its own supposed goals and also look 
21 through the documentation that's available, not having 
22 time to do a deep historical analysis here, to 
23 determine, well, what really was the rationale or 
24 research behind each and every piece that might have 
25 come into play in the 1994 act.  
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1              It's also, then, worth looking forward 
2 from -- well, if these are the disparities in the 
3 aggregate financial resources across districts, how do 
4 those disparities affect access to programs and 
5 services?  You know, if you don't have more money in a 
6 district that needs more money, then you don't have it 
7 either to leverage for, you know, trying to improve 
8 teacher quality or decreasing class size.  If it's not 
9 there for one, it's not there for either, and it's 

10 worth looking at those.  
11              Looking at whether or not kids in 
12 high-needs districts have access to advanced placement 
13 courses and other curriculum opportunities is relevant 
14 because it's kind of absurd to argue that these 
15 districts should put all of the resources they have 
16 into remedial and basic courses and -- and therefore 
17 completely sacrifice these opportunities which, in 
18 fact, are critical for kids, you know, graduates of 
19 high school to gain access to credit-bearing courses in 
20 higher education.  
21              So districts that are higher need need the 
22 resources to be able to both provide the remedial 
23 support, the preschool education, all of the supports 
24 that get those kids the opportunity to take the 
25 advanced courses, the enriched high school curriculum 
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1 that will actually gain them meaningful access to 
2 higher education.  
3              So both -- it's a both/and, not either/or, 
4 and you have to move forward from the financial 
5 resources to looking at those pictures; and, of course, 
6 it's then relevant to extend it further and say, and 
7 what do we then see in the outcomes of kids in 
8 districts that are significantly deprived of access to 
9 resources to meet costs and need.  

10              Now, this can be viewed through either of 
11 two lenses:  Looking to the right-hand side of the 
12 picture, we can look at higher versus lower need in a 
13 purely relative sense.  Do kids in high -- and this is 
14 on the right-hand side of the picture.  Do kids who 
15 attend school districts with much higher-needs student 
16 populations have access to resources to give them 
17 opportunities comparable to kids in the average 
18 district in a state, comparable to opportunities that a 
19 large number of other kids in the state have access to, 
20 whether or not what those kids have access to is -- is 
21 adequate by definition.  So we can look at it in a 
22 purely relative sense, but do these kids have access to 
23 what kids commonly have access to or it could be looked 
24 at against a specific benchmark of, well, if I compare 
25 against the average on the right-hand side and the 
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1 average kid isn't getting access to something that's 
2 actually adequate, I should be comparing against 
3 something higher; but I've not looked at the left-hand 
4 side of this picture, I've focused my efforts on the 
5 relative position of children as they are distributed 
6 across school districts in -- in the state of Colorado.  
7         Q.   Then did you have a chance to address what 
8 you called the dynamics of education costs?
9         A.   I wrote a -- a short section in this 

10 report explaining the -- what I call the dynamics of 
11 education costs, yes.
12         Q.   And can you explain what you mean by that, 
13 please.  
14         A.   Well, there are a fair number -- number of 
15 people get confused over the issue of, you know, how 
16 should we measure changes in education spending over 
17 time.  We see a lot of comparisons in terms of 
18 measuring education spending growth corrected for the 
19 Consumer Price Index, for example, and the Consumer 
20 Price Index tells us, you know, what -- how much more 
21 or less does a gallon of gas or a loaf of bread cost in 
22 2010 than it did in 2000.  How much more does, you 
23 know, any particular good or service, you know -- how 
24 much is that going to cost us to buy the same loaf; 
25 whereas education costs change over time as a function 
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1 of multiple factors.  One, it's not necessarily so 
2 important whether or not you can use the education 
3 dollars in 2010 to buy the same number of crayons you 
4 bought in 2000.  Crayons might be appropriately -- the 
5 crayon price change might be appropriately measured by 
6 the CPI, assuming something didn't happen with the 
7 underlying components of a crayon.  
8              But, for example, even if you wanted to 
9 provide equal quality education over time by providing 

10 equal quality teacher workforce, it's not how much a 
11 gallon of gas or a loaf of bread costs that makes 
12 someone decide whether or not they want to go into 
13 teaching, but it's the relative competitive wage, what 
14 might they earn in other professions requiring a 
15 comparable level of education.  So we would want to 
16 look at the teacher workforce growth in terms of the 
17 competitive wage growth, which, on average has grown 
18 much more quickly than the price of a loaf of bread or 
19 a gallon of gas, which actually fluctuates.  
20              So there is -- you know, how does teacher 
21 wage growth affect education costs, and then there are 
22 at least a couple other factors that are really 
23 important that are specific to education.  Student 
24 populations change.  Colorado's student population has 
25 changed a lot.  If you want to achieve the same 
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1 outcomes with a very different group of students, it's 
2 going to cost you more.  So if you go from 10 to 20 or 
3 30 percent poverty, getting the same outcomes is going 
4 to come at higher cost than it did when you had 
5 10 percent poverty.  So the dynamics of the student 
6 population dramatically affect costs.  
7              The other thing that affects the cost of 
8 education over time is the cost of outcome expectation.  
9 If you expect a higher outcome even of the same kids of 

10 a static population over time, a higher outcome with 
11 the same population will cost you more.  So if you 
12 raise the standards or broaden the standards, increase 
13 the expectations even on the same group of kids, that 
14 will drive costs higher.  
15         Q.   So can you explain that in a little more 
16 detail?  If you move from what we used to call 
17 universal access to what we're now targeting as 
18 universal proficiency, what's your opinion as to what 
19 impact that might have on driving financial resources?
20         A.   Well, if -- if you -- if that different -- 
21 one being access, one being proficiency; but, you know, 
22 if that difference also means, you know, truly raising 
23 the proficiency outcomes, getting higher proficiency 
24 outcomes is more expensive than getting lower ones even 
25 with the same kids.  
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1         Q.   And then changing -- 
2         A.   Complicating the factor here is it's 
3 multiplicative.  You're multiplying these costs by 
4 saying you're trying to get higher educational outcomes 
5 with a student population that is higher in poverty and 
6 higher in non-English-speaking students, higher 
7 immigrant populations.  So you've got multiplicatively 
8 higher costs over time.
9         Q.   And has the Colorado School Finance Act 

10 changed to reflect any of these changes that you've 
11 just identified, to your knowledge?  The 1994 act.  
12         A.   No.  
13         Q.   So you've talked about spending and 
14 effort.  Can we turn to that part of your report, 
15 please.  I think that starts on page 16.  
16         A.   Yes.  
17         Q.   How would you describe Colorado in its 
18 spending?
19         A.   Colorado's overall spending level is 
20 relatively low.  
21         Q.   This doesn't show the color very well.  
22 Can you tell us what figure 3 indicates, please, on 
23 page 17.  
24         A.   Yeah.  I believe we'll be looking at two 
25 figures here, a figure 3, this one, and a figure 4; and 
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1 what I have done is I've looked at state-by-state 
2 comparisons -- comparisons of spending a number of 
3 different ways, and invariably Colorado falls around 
4 the same zone, among the lower states.  In this one, 
5 I've done a -- an adjustment just using pupil weights 
6 and using the National Center for Education Statistics 
7 geographic wage adjustment, so I've used pupil weights 
8 drawn from a -- a research study that I cite in the 
9 small print by William Duncombe and John Yinger, and 

10 I -- to adjust for poverty-related costs, and I've used 
11 a -- the National Center for Ed Statistics' wage 
12 adjustment and then reranked the states.  Instead of 
13 just ranking the states by their, you know, average 
14 total revenue per pupil, I ranked them by their need 
15 and cost adjusted using a weighting scheme, and 
16 Colorado comes out -- I'd have to count, but in -- in 
17 the lower group.  
18         Q.   And then on figure 4, what does that show 
19 us, Dr. Baker?  
20         A.   Figure 4 uses the -- the method that we 
21 used in the funding fairness report, and figure 4 
22 estimates the predicted state and local revenue for an 
23 average poverty district for each state after 
24 correcting for competitive wage variation, district 
25 size and population density; and by predicting it for 
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1 the average poverty district, we're also, in effect, 
2 correcting for poverty variation; and, again, Colorado 
3 comes out roughly in the same place.  It's one of those 
4 no matter how you cut it, Colorado is roughly in the 
5 same place.  
6         Q.   Now, you keep talking about "correcting 
7 for."  Can you explain what that means and what kind of 
8 analysis you're performing.  
9         A.   In -- in figure 4, I'm using a -- a 

10 statistical regression analysis model.  
11         Q.   And how does that work, a regression 
12 analysis?
13         A.   And what we're trying to do is use 
14 variables that are predictors of the outcome variable, 
15 and here, the outcome variable is state and local 
16 revenue per pupil and many things -- there are many 
17 things that are beyond districts' control in why they 
18 spend more or less.  Being a tiny, sparsely populated, 
19 remote district, those districts spend more because 
20 they need to; it's not exorbitant spending, it's what 
21 they need to provide a comparable quality education.  
22              We would not want to call a state, you 
23 know -- we would not want to call a state higher or 
24 lower spending simply by virtue of having many more 
25 districts facing those conditions, you know.  That -- 
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1 that said, that particular issue is almost entirely -- 
2 is almost impossible to correct for entirely.  
3              In fact, the states that do end up getting 
4 the highest spending are states that just have sparsity 
5 and remoteness well beyond the capacity of our models, 
6 Wyoming, Alaska and, in terms of small size and 
7 disorganization, Vermont.  So we try to correct for 
8 those things as -- as well as we can.  They're costs 
9 that are beyond the control of districts that make 

10 spending appear higher or lower that require some 
11 correction.  
12              We also wouldn't want to say that -- we 
13 also correct -- in the model, we find out the extent to 
14 which competitive wage variation predicts the spending 
15 variation so we can then hold it constant and say, 
16 well, if New Jersey didn't -- wasn't in a labor market 
17 wedged between New York and Philadelphia, what would 
18 its state and local revenue look like.  We try to 
19 correct backward for the -- for the high wage 
20 environment.  Again, it's hard to fully, you know, 
21 accomplish that.  
22         Q.   Which is why you say model-based 
23 estimates?  
24         A.   Yes.  These are -- these are predictions 
25 with our best estimate to control for -- and the real 
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1 issue here is our attempt to control for economies of 
2 scale and population sparsity, which none of the other 
3 analyses actually try to do, analyses prepared by other 
4 people who do state reports on equity.  
5         Q.   Can you tell us, please, what figure 5 
6 illustrates.  
7         A.   Figure 5 -- 
8         Q.   On page 19.  
9         A.   Yes.  Figure 5 is an extension of -- and 

10 this combines K-12 and post-secondary education, but 
11 it's an extension of our effort analysis, and these are 
12 combined here because it's -- those were the data that 
13 are available.
14              Our effort analysis in the funding 
15 fairness report looked at Colorado's state and local 
16 revenue per pupil in K-12 as a percent of Colorado's 
17 gross state product and found Colorado to be among the 
18 bottom four or five states, I believe.  It -- it 
19 received an F on effort.  I was curious.  Personally, I 
20 had -- when I did the funding fairness report, I had a 
21 perception of Colorado that was different from that, 
22 and I was asking myself, you know, is it really true 
23 that Colorado is just this systematically low-effort 
24 state that has very little of its fiscal capacity put 
25 into education.  
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1              So I had run this graph a while back to 
2 check my hunch and found that, well, in terms of 
3 overall support for K-12 and higher education as a 
4 percent of personal income as opposed to as a percent 
5 of gross state product, Colorado has, in fact, been on 
6 a systematic decline throughout the period from 1977 to 
7 about 2007.  I note that on the -- along the bottom 
8 here, that those -- those years which are spaced evenly 
9 apart aren't -- they aren't even increments.  The last 

10 jump is from '07 to '08.  I wanted to check to see 
11 if '08 was really stable with '07 and that the decline 
12 had really been from 1977 through 2007.  
13         Q.   And -- and did you evaluate capacity and 
14 effort when you were looking at this?
15         A.   Well, this is -- effort includes how much 
16 are you spending divided by what is a measure of your 
17 capacity to spend.  You can use personal -- gross 
18 personal income as a measure of capacity, as I've done 
19 here, or we could use -- we could use the gross state 
20 product per capita.  You could also use total taxable 
21 resources, any number of measures of capacity; and 
22 here, the -- the expenditure as a percent of capacity 
23 has declined systematically.  
24         Q.   And from what year to what year did you 
25 find this decline?
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1         A.   From 1977 to about 2007.  
2         Q.   And what did you find as relates to effort 
3 or capacity?  What was -- did you believe was the -- 
4 the driving force behind it?  
5         A.   Well, the effort -- the -- the effort has 
6 systematically gone down, and that may be a function of 
7 the capacity going up.  A separate analyses that I have 
8 in here is that, you know, wage growth, for example, of 
9 nonteachers has been quite positive.  So -- but I've 

10 not double-checked precisely whether it's capacity 
11 growth.  Certainly there's been population growth.  
12 There's been wage growth of nonteachers.  There is 
13 likely to be capacity growth.
14         Q.   But your conclusion you have here on page 
15 19 about effort and capacity, what did you find?  
16         A.   Colorado was once -- back in the '70s, 
17 Colorado was among the higher-effort states, and now 
18 it's near the bottom.  Is that what we're --
19         Q.   Well --
20         A.   Lack of effort?  Not -- yeah, it's lack of 
21 effort, not lack of capacity that is the more likely 
22 culprit behind the overall low level of spending.  
23         Q.   So now we'll turn to page 25 of your 
24 report, please.  
25              THE REPORTER:  I need to take a short 
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1 break.
2              THE COURT:  Oh, sure.  
3              THE REPORTER:  I lost my feed.  I 
4 apologize.
5              THE COURT:  15 minutes?  Is that enough 
6 time?
7              THE REPORTER:  Yes.
8              THE COURT:  Okay.  We'll take until 12:00, 
9 then.  

10              (Recess taken, 11:45 a.m. to 11:58 a.m.)
11              THE COURT:  We're back on the record, 
12 then.  
13         Q.   (BY MS. GEBHARDT)  So, Dr. Baker, can we 
14 turn your attention, please, to page 25 of your report.  
15         A.   Yes.  
16         Q.   And what does 25 show us?
17         A.   25 shows us the -- the updated funding 
18 fairness profiles for states.  We had done a different 
19 configuration of regional comparisons in our report, so 
20 this compares Arizona, Colorado, Nevada and New Mexico; 
21 and what it shows is that this cluster of states -- 
22 it's really taking these states in figure 9 and putting 
23 them into the picture that I've drawn on the -- on the 
24 easel here, that the states of Arizona and Colorado and 
25 Nevada and New Mexico are all relatively low down in 
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1 there with where I have Colorado and Utah and that 
2 Colorado has a -- a downhill -- a downhill slope within 
3 that picture.  
4         Q.   And, again, what grade did Colorado 
5 receive in this area?
6         A.   I believe Colorado's grade for 
7 within-state fairness was a D.
8         Q.   And then, Dr. Baker, I forgot to ask you, 
9 at the very beginning of the testimony -- I forget.  

10 Had you been -- have you been compensated for your work 
11 on this report?  
12         A.   Yes, I have.  I was compensated, I 
13 believe, $15,000 for the preparation of the report.  
14         Q.   Thank you.  All right.  I'm going to turn 
15 your attention, Dr. Baker, to page 22 and figure 7.  
16         A.   Yes.  
17         Q.   And what does figure 7 show us?
18         A.   Figure 7 shows an analysis I conducted 
19 with -- with individual person-level data from the 
20 U.S. Census which is available in an electronic 
21 database format through -- in a form called IPUMS, the 
22 Integrated Public Use Microdata Series; and what I've 
23 done here is a standard way of comparing wages across 
24 occupations and projecting out those wages.  I've -- 
25 just like we did in the funding fairness report, trying 
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1 to correct for differences in the size of school 
2 districts or in their population sparsity, I've tried 
3 to compare the wages of teachers to nonteachers within 
4 Colorado, those who are -- the teacher group is those 
5 who hold the occupation of elementary and -- or 
6 secondary teacher within K-12 education as their 
7 industry, and I've used a model which compares teachers 
8 to all nonteachers who hold the same degree level, 
9 and -- and I include individuals with a bachelor's or 

10 master's degree in the data set, and I also correct for 
11 the number of hours per week and weeks per year that an 
12 individual works and their age, sex and race.  So this 
13 is comparing like with like.
14              Now, what I've -- what I've done here is 
15 I've projected for each year the expected teacher wage 
16 for a 40-year-old teacher with a master's degree and a 
17 40-year-old nonteacher -- nonteacher with a master's 
18 degree, assuming that they worked between 40 and 47 
19 hours per week and that they worked a constant number 
20 of weeks per year, which I believe -- 
21         Q.   And what did you find?
22         A.   And what I found was that throughout the 
23 period, teachers in Colorado have had lower wages than 
24 similar -- similar age, similarly educated nonteachers 
25 with the same number of weeks and hours and that they 
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1 they've fallen further behind; in fact, they've fallen 
2 very far behind.  
3         Q.   Have you looked at more recent data on 
4 this?
5         A.   Well, I've continued developing indicators 
6 for our forthcoming funding fairness report, including 
7 looking at the teacher/nonteacher wage gap with the 
8 same data across all states, and one of the things that 
9 I've found is that the wage gap between teachers and 

10 nonteachers in Colorado is one of, if not the largest, 
11 among all states.  
12         Q.   And why is that important?
13         A.   It's important because it speaks to the 
14 ability of schools and school districts to -- to 
15 recruit and retain quality teachers.  It speaks to the 
16 type of people who are likely to enter the teaching 
17 profession in a state if they are going to have to take 
18 a job that is much less well paid than similarly 
19 educated individuals.  
20         Q.   And, again, you don't have the other 
21 state's comparisons on here, but where did you find 
22 Colorado to rank in comparison with other states?
23         A.   In my most recent run, Colorado had the 
24 largest gap, and I would expect, you know, that -- that 
25 through several runs, it would be -- it would 
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1 consistently be one of, if not still the largest.  
2         Q.   So we'll turn to one of your conclusions, 
3 Dr. Baker, that you reach on page 27, please.  
4         A.   Yes.  
5         Q.   Can you tell us what the conclusion is 
6 that you reached after going through your analyses 
7 you've just described.  
8         A.   From -- from the analyses that we've 
9 described in this report, coupled with the -- the 

10 funding fairness report, you know, I've concluded that 
11 states can achieve more adequate funding with more 
12 effort, and they can achieve fairer funding with more 
13 equitable state school finance formulas, but Colorado 
14 has chosen to do neither.  
15         Q.   And what is that opinion based on?
16         A.   That opinion is, again, based on the 
17 combination of the -- the effort and fairness analyses 
18 we did for the funding fairness report last year, what 
19 I've continued to do for this year, as well as the 
20 additional analyses I've done specific to Colorado in 
21 this report.  
22         Q.   Thank you.  Now, let's touch briefly on 
23 the changing demographics in Colorado.  
24         A.   Yes.  
25         Q.   Did you study that?
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1         A.   Yes, I did.  
2         Q.   And what did you find?
3         A.   I -- I found significant increases in 
4 the -- in the shares of schools that are majority 
5 low-income and the shares of schools that are majority 
6 Hispanic over the last -- over the last 20 years.  I 
7 should note that -- that these findings -- and the 
8 reason I went into this issue in this report is that I 
9 had conducted a series of studies that I mention in 

10 this report on demographics shift in micropolitan 
11 communities on grant funding through the Department of 
12 Agriculture; and certain areas of the country really 
13 stood out as having dramatic shift in demography, in 
14 poverty, in Hispanic immigration, in particular in 
15 these areas called micropolitan communities, metro -- 
16 areas based around population cores of 10 to 50,000, 
17 and Colorado was one of the states that had kind of lit 
18 up in red in the mapping that we had done for that 
19 study three or four years ago.  So my analyses here 
20 really follow up on what I had already seen in previous 
21 analyses.  
22         Q.   And those are the charts that you have in 
23 figures 13, 14 and 15 that carry through; is that 
24 correct?  I'm not going to put them all up.  
25         A.   That is correct.  I have used -- right, 
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1 and I've used multiple data sources again to make sure 
2 that I'm seeing a consistent picture.  The maps use 
3 data on school enrollments from the National Center for 
4 Education Statistics, but I've also used U.S. Census 
5 data on individuals and families to make the graphs in 
6 this report that show the growth in numbers of children 
7 within certain age ranges in certain categories.  
8              So, again, it's very important to look 
9 across multiple data sources like that to be sure that 

10 you've got a consistent picture; and in this case, we 
11 have a very consistent picture.  
12         Q.   So moving along, can we turn to page 41 of 
13 your report, please.  
14         A.   Yes.
15         Q.   And figure 21.  Can you tell us what 
16 figure 21 shows us, please.  
17         A.   Figure 2 -- figure 21 simply shows that, 
18 you know, on average what we see is that the -- 
19         Q.   I'm sorry.  I think I put the wrong chart 
20 up there for you, but you can still explain it.  
21         A.   Right.  I'll still explain it.  This -- 
22 one of the few indicators that was available, readily 
23 downloadable from the State regarding limited English 
24 language proficiency was participation in the English 
25 language assessment.  This chart does show that 
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1 districts that happen to have much higher rates of 
2 children who qualify for free lunch also happen to have 
3 much higher rates of children participating in that 
4 English language assessment.  
5         Q.   Now can we turn to page 40, please.  I'm 
6 sorry.  49.  I'm looking at figure 24.  
7         A.   Okay.  Figure 24?  
8         Q.   Figure 24.  
9         A.   Yes.  

10         Q.   Can you tell us what figure 24 shows us, 
11 please.  
12         A.   Now, when we -- 
13         Q.   And what information you used to put this 
14 together.  
15         A.   When we did the funding fairness report to 
16 generate the profiles, we crunched a big statistical 
17 model and generated these profiles based on the most 
18 recent three years of data to find, you know, 
19 Colorado's profile; but one of the questions that I 
20 wanted to explore in looking at Colorado's school 
21 funding was has the Colorado system of school finance 
22 had roughly the same pattern over time since, you know, 
23 the early inception of the foundation formula.  
24              I had readily available to me a long-term 
25 panel of the National Center for Education Statistics 
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1 that -- the federal finance data, so I graphed the 
2 distribution of state and local revenues per pupil in 
3 relation to poverty rates, and the graph, to make the 
4 picture clearer, just takes out the very small 
5 districts with fewer than 2,000 students because they 
6 have higher costs that send them scattering all over 
7 the place, but to clarify, 90, 91 percent of the kids 
8 in Colorado attend districts with more than 2,000 
9 students, so this still captures the vast majority of 

10 the kids.  
11              And what we see is that the 
12 distribution -- now, in this rather ugly picture, to 
13 those who don't -- 
14         Q.   There's a laser pointer, if you want.  
15         A.   -- sit around and stare at ugly pictures 
16 like this all day with a smile like I do, these are -- 
17 let's see if I can make this work without hitting you 
18 in the eye with it.  
19         Q.   The power's off.  
20         A.   The power's off, okay.
21         Q.   I gave it to you with the power off.  
22         A.   My power button is the green?  
23              MR. KAWANABE:  I'll help.  
24         A.   Okay.  What I've done is I've got each -- 
25 each district in this figure, and I've got the 
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1 districts -- you know, each circle is a district, and 
2 the -- the circles at the bottom are what was the 
3 distribution of state and local revenue per pupil in 
4 1995 with respect to poverty, and then the triangles 
5 are in 2008 with respect to poverty.
6              And in a state that has a progressively 
7 distributed school finance system, we would see the 
8 circles moving upward, that we would have higher state 
9 and local revenue per pupil in a district that has 

10 more -- in a district that has higher poverty.  
11              The different sizes of the circles 
12 represent the different total enrollment size of the 
13 districts, which, you know, for purposes of this 
14 discussion, it's -- it's not as -- I've not focused 
15 much on that; but what we see is that in 1995, we had a 
16 relatively flat -- if we fit the line to this, it ends 
17 up coming out negative, regressive -- a relatively flat 
18 distribution of the state and local revenue per pupil 
19 with respect to poverty with districts over here not 
20 getting any more and, on average, actually getting 
21 slightly less than the districts over here.  
22              All that's happened from 1995 to the 2008 
23 federal data is that this system has ratcheted upward 
24 with roughly the same pattern, which still, among most 
25 of these districts, is slightly downward, with the 
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1 exception -- and I can't recall exactly which district 
2 this is, but the pattern is pretty much ratcheting 
3 upward in its same position over time.  
4         Q.   So it hasn't changed?
5         A.   It's not changed.  
6         Q.   And what effect does that blue line have?  
7 Can you -- can you fit your adequacy and equity 
8 argument into this chart so we have some perspective?  
9         A.   Well, you know, adequacy speaks to the 

10 overall level of the resources, whereas equity speaks 
11 to whether or not districts with -- districts have 
12 sufficient -- have resources that give them -- provide 
13 their children equal opportunity to achieve outcomes 
14 comparable to others -- 
15         Q.   And are you -- 
16         A.   -- whether those outcomes are adequate or 
17 not.  
18         Q.   And are you reaching any opinions as to 
19 any adequacy levels?
20         A.   No.  I've not made any judgment, 
21 especially in looking at this analysis regarding -- 
22 regarding adequacy.  I've -- in this analysis, I'm 
23 basically looking at the fact that we've got a flat to 
24 regressive distribution regardless of student need and 
25 that in 2008, that distribution is not a whole lot 
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1 different than it was in 1995.  
2         Q.   And then let's look at figure 26, please.  
3 And what does figure 26 tell us?  
4         A.   So one of the big questions -- if we go 
5 back to my conceptual chart at the beginning, we see 
6 those overall distributions of resources of state and 
7 local revenues per pupil that are flat to regressive, 
8 and we see state and local revenues per pupil in the 
9 previous chart -- for example, in 2008 -- that for the 

10 low poverty districts are around $10,000 per pupil and 
11 for the high poverty districts are, you know, for many 
12 of them, slightly lower than that and at least for one 
13 in the previous picture slightly higher; but -- so 
14 total state and local revenue per pupil is hovering in 
15 this 10,000 range, and it's flat to regressive.
16              The question, kind of the investigative 
17 thing to dig into is, you know, how is it that a state 
18 school finance formula that has in it, for example, a 
19 weighting on kids who qualify for free lunch, how is it 
20 that that formula produces that overall distribution?  
21 So I also went in and plotted in 2004 and 2011, because 
22 those were years for which I could easily get the 
23 foundation formula data by district, what were the 
24 foundation formula kind of target allotments per pupil, 
25 how much would a district expect to get on the 
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1 foundation formula based on the weighting scheme and 
2 the -- and the cost of living adjustment and so on 
3 in -- in each of these years; and we do see that -- 
4 that if we go to -- if we go to 2011, just for 
5 starters, we see that districts would -- districts that 
6 have below-average poverty would typically get around a 
7 $7,000 per-pupil foundation formula.  Of course, that's 
8 only about 70 percent of the total state and local 
9 resources, which show up as about -- so the fact that 

10 the foundation formula is only a piece of the puzzle 
11 explains part of why there can be disparities that lie 
12 outside the foundation formula.  
13              The other piece here is that from -- from 
14 zero percent poverty up to about 15, 16 percent 
15 poverty, there is absolutely no increase in foundation 
16 formula funding, or if there is, it's so mild that we 
17 just don't see it.  We don't kick into a greater slope 
18 between foundation funding and poverty until we get 
19 above around that midpoint on poverty, which led me to 
20 ask, well, how can that be?  Only to realize that it's, 
21 in fact, built into the way the weighting scheme is 
22 structured.  
23              But before we go there, the point of this 
24 graph is that in 2004, those figures hovered around 
25 5500 and climbed to about 6500 at the highest poverty 
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1 end; and between 2004 and 2011, the last several years, 
2 we've basically just taken the same system and 
3 ratcheted that system upward in place with really no 
4 substantive change to the distribution of resources and 
5 the underlying formula.  So if we're not changing 
6 substantively the distribution in the underlying 
7 formula, it would be hard to imagine that the 
8 underlying formula would then change substantively the 
9 distribution of the overall state and local revenues.  

10         Q.   So what it's reflecting is no change to 
11 the school finance formula?
12         A.   Right.  We're just sliding it upward, and 
13 I've not done any adjustment for -- for inflation 
14 because we've got all those complicating factors that 
15 kind of defy simple adjustment.  
16         Q.   And I should have asked this earlier, but 
17 can you just do a crosswalk for us between free and 
18 reduced and census poverty rate and what the difference 
19 is.  
20         A.   Yeah.  I think I might have even an -- a 
21 Colorado-specific crosswalk in the school funding 
22 fairness report.  The point being that people who work 
23 in schools and talk about school issues are most 
24 familiar with free and reduced price lunch rates and 
25 will talk about a high poverty district as being -- or 
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1 school as being one that has 80 percent of kids 
2 qualifying for free or reduced lunch.  
3              So when I put up there a figure that says 
4 30 percent kids in poverty, they're like, Well, that's 
5 low.  Well, 30 percent kids falling below the income 
6 threshold for poverty -- the census income threshold 
7 for poverty is typically equivalent to 60, 70, 
8 80 percent kids qualifying for free and reduced lunch.  
9 The reason being is that the -- the income threshold 

10 for qualifying for reduced lunch is at 185 percent, 
11 85 percent higher than the income threshold for 
12 poverty.  
13              When we do cross-state comparisons, we do 
14 more of them using the census poverty 100 percent 
15 threshold, so somewhere in this report we actually have 
16 state-specific crosswalks for Colorado that -- I don't 
17 know that it's worth digging further.  
18         Q.   Maybe at lunch, if we want to, we can look 
19 for it.  Thank you.  
20              Is there anything else that you wanted to 
21 address before I take figure 26 off the ELMO?  
22         A.   No.  
23         Q.   I didn't know if I cut you off.  
24         A.   No.  I could provide further explanation 
25 about the poverty weighting, but if you may be going 
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1 there . . .  
2         Q.   Sure.  Figure 28.  Can you tell us what 
3 this looks at, please.  
4         A.   Figure 28 is just an additional piece of 
5 my never-ending fishing expedition that I like to do in 
6 exploring any state's school finance formula.  I've 
7 looked at the relationship between state and local 
8 revenues per pupil and poverty rates and found them to 
9 be flat to regressive, regressive in the funding 

10 fairness report; and we've looked at the underlying 
11 foundation formula and we see that it does have a mild 
12 positive tweak to it for the districts with higher 
13 poverty, but it's a very small tweak.
14              This picture just looks at the 
15 relationship in 2004 and then again in 2009 between 
16 current expenditures per pupil, you know, the portions 
17 of the total state and local and federal revenues that 
18 are translated into annual operating expenses per pupil 
19 to see that even the annual operating expenditures per 
20 pupil are in a relatively flat to random distribution 
21 with respect to poverty.  We don't see -- even when 
22 we've thrown in the current expenditure of federal 
23 funds, we don't see a -- any kind of pattern whereby 
24 the higher poverty districts are able to spend more 
25 than the lower poverty districts to target the 
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1 resources where needed, either in 2004 or, again, in 
2 2009.  We're kind of shifting the system up in 
3 lockstep.  It's kind of perpetually nonadaptive.  
4         Q.   Perhaps a foundational question I should 
5 have asked you is if you could explain how the at-risk 
6 formula works in Colorado.  
7         A.   Sure.  I mean, that was the -- the next 
8 step after that last graph was, you know, how is it -- 
9 first of all, my approach is to look at the patterns 

10 and then ask, well, why; and to see a pattern where an 
11 underlying foundation formula is flat for the first 
12 half and then slightly tilted for the second piques my 
13 curiosity.  So if I may step to the -- the easel.
14              MS. GEBHARDT:  Is that all right, Your 
15 Honor?  
16              THE COURT:  Yes.  
17         A.   It's a professor thing, I guess.  
18              Any at-risk weighting formula involves 
19 multiple pieces to it.  Ultimately your goal, and I'm 
20 going to list those out, is we've got A times B times C 
21 is going to give us D, and -- and D here is how much 
22 more money -- how much money really needs to be 
23 targeted to these kids in this district for these kids 
24 to have an opportunity to achieve the outcomes we 
25 expect of them.  D is the end goal.  D is -- D is 
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1 really the -- the need targeted funding, and we want to 
2 set up an equation -- we want to do the types of 
3 analyses and -- around the state system, around its 
4 demography, around how kids are organized in schools 
5 and districts to figure out really how much more do 
6 certain districts need to be able to provide 
7 opportunities to their kids; and in school funding 
8 formulas, we tend to then operationalize that by 
9 identifying, you know, plugging in a set of factors 

10 that get us there, but this is the number we got to get 
11 right, how much -- how much money actually is needed in 
12 these circumstances.  
13              And we -- and we take -- for example, 
14 we've got a base figure, which is one of the 
15 multipliers.  Ultimately you're taking these weights 
16 and these numbers of kids and you're multiplying them 
17 times a base to generate a margin of additional money, 
18 right; and so how you've set your base really affects 
19 how much money is generated.  If -- if your districts 
20 are actually spending 10,000 bucks per pupil and the 
21 average cost of -- or let's say, in the current 
22 expenditure thing, 8,000 bucks per pupil and the 
23 average additional cost of educating children in 
24 poverty is double the average current expenditure, that 
25 would mean it's 8,000 over 8,000; but if our foundation 
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1 level is only 5,000, well, we still go with double 
2 weight.  We're only giving, you know, another 5,000 
3 when, in fact, the additional cost is 8.  So an 
4 underlying foundation level that is low will 
5 necessarily drive less money to the need target.  So 
6 the base is critical.  
7              But we also, then, have a student -- the 
8 student count method, and then we have the -- the 
9 weight for the additional assumed cost that we're 

10 multiplying times that student count method.  Well, 
11 maybe we're just going to look at the share of kids in 
12 deep poverty, kids who fall below the hundred percent 
13 poverty line, and we know that they're going to have a 
14 much greater additional cost over whatever the 
15 appropriate base figure is, but the only way we get the 
16 final target right is if we put together the right mix 
17 of weight, count method, and base.  You change, you 
18 know, any one of these and you change -- you change the 
19 amount that's the need target.  
20              What I saw in the Colorado formula that 
21 was intriguing to me is what we've got is -- I'm going 
22 to qualify this.  We've got a low set of weights that 
23 start at .12 and scale up to .30, which I'll get to in 
24 a second.  We've got a -- we've got a more stringent 
25 count method than used in many state school finance 
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1 formulas.  So we've got a low set of weights, we've got 
2 a low count method, because we're counting free lunch 
3 as opposed to combined free and reduced, and we've got 
4 a low base.  
5              So if you take low times low times low, 
6 what you get is really low; and the key is that, you 
7 know, we've got to get the right mix of these together 
8 to generate the right amount of funding.  We would have 
9 problems -- even if we were to have, you know, a good 

10 count method, a generous count method and a generous 
11 base but went with a low weight, like a .12, even if we 
12 had a better count method and a better base, the .12 
13 would undermine that dramatically.  If we had a better 
14 weight and a better count method but kept the current 
15 base, that would undermine it dramatically.  So -- but 
16 when we have all three of these set arbitrarily low, 
17 then we end up with a system that really doesn't drive 
18 substantively any additional resources into the 
19 higher-need districts.  
20              The additional twist that created the 
21 pattern that confused me at first is that on top of 
22 this, there -- there is this interesting kind of 
23 arbitrary feature of saying that your weight begins to 
24 scale up at the average poverty rate, so you move from 
25 the 12 percent weight toward the 30 percent weight when 
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1 you're at average poverty, and this creates a really 
2 funky dynamic.  This piece alone necessarily makes the 
3 foundation formula persistently nonadaptive in -- 
4         Q.   (BY MS. GEBHARDT)  Can you explain that?  
5         A.   Yes.  I just wanted to say persistently 
6 nonadaptive.  What it -- what it does is let's say 
7 you're a district that's got higher poverty than the 
8 average, but -- but the average poverty goes up in a 
9 year, but the base funding, the base times which these 

10 things are multiplied stays the same.  It's tough 
11 budget times.  We're going to keep the base the same as 
12 it was last year.  Average poverty went up.  You're a 
13 higher-poverty-than-average district, but your poverty 
14 didn't go up, you actually get less funding because 
15 your weight goes down because others caught up with 
16 you; and taken to its extremes, if the average 
17 poverty -- if the base didn't change but the average 
18 poverty weight went to 100 percent, every district 
19 would get less weight.  Every district would be reduced 
20 to the 12 percent weight, as -- as I understand it.  
21         Q.   And you've used the term "arbitrary."  Can 
22 you explain that, please.  
23         A.   Well, each -- each of these pieces -- you 
24 know, one based on my knowledge in the field and 
25 especially working extensively in the area of studying 
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1 costs associated with student needs, you know, each of 
2 these pieces -- well, certainly the weight is -- is 
3 wide off a reasonable mark for what one would consider 
4 the additional costs associated with poverty.  
5              When you combine the low weight with a 
6 more stringent student count, it makes it, you know, 
7 wider off a reasonable mark.  It's hard to conceive of 
8 a -- of a nonarbitrary basis by which one would come up 
9 with combining that low weight with the more stringent 

10 pupil count and then expecting, if we multiply it times 
11 the base figure, which is more or less a political 
12 determination of the availability of -- of resources to 
13 fund the formula, that that would bear any relation to 
14 the actual costs associated with meeting these kids' 
15 needs.  
16              MS. GEBHARDT:  Your Honor, it's 12:30, and 
17 I think I'm at a breaking point before I launch into 
18 another section.  Would this be a good time for lunch?  
19              THE COURT:  Would we be able to finish the 
20 witness by 2:30?  
21              MS. GEBHARDT:  Yes.  We have this timing 
22 worked out with the State, and we're good.  
23              THE COURT:  Okay.  
24              MS. GEBHARDT:  We get till 2:30, right?  
25              THE COURT:  Right.  Is a half hour going 
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1 to be -- 
2              MS. GEBHARDT:  It'll be fine.  
3              THE COURT:  Are you sure?  
4              MS. GEBHARDT:  We're only doing a half 
5 hour lunch, right?  
6              THE COURT:  Right.  Exactly.  
7              MS. GEBHARDT:  And I have promised Jon 
8 that I would give -- I would hand the witness over at 
9 quarter of 2:00 at the latest, so we're good.  

10              THE COURT:  All right.  All right.  Sounds 
11 good.  Is that okay for you?  
12              THE REPORTER:  Yes. 
13              THE COURT:  Okay.  We'll be in recess till 
14 at 12:30.  Thank you -- I mean, until 1:00.  
15              (Noon recess taken, 12:29 p.m. to
16               1:02 p.m.)
17              THE COURT:  We're ready to go back on the 
18 record?  
19              MS. GEBHARDT:  We are.  Thank you, Your 
20 Honor.  
21         Q.   (BY MS. GEBHARDT)  Dr. Baker, before we 
22 left for lunch, I believe we were getting close to 
23 about page 57, 58 of your report, so I would like to 
24 talk to you -- before we turn to any more charts, you 
25 reference on page 58 a study by the work of William 



Lobato v. The State of Colorado TRIAL DAY 5 8/5/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

41 (Pages 1395 to 1398)

1395

1 Duncombe and John Yinger called "How Much More Does a 
2 Disadvantaged Student Cost."  Can you tell us a little 
3 about that study, please.  
4         A.   Yes.  This is one example of fairly 
5 recent, I guess 2005 -- one example of fairly recent 
6 research that has specifically explored the issue of 
7 what exactly are the cost differentials associated with 
8 achieving common outcome goals to kids who are living 
9 in poverty.  In fact, they tested at various -- various 

10 poverty thresholds to try to figure out, well, how much 
11 more would these kids need in resources to achieve the 
12 same outcome goals as the average child.  
13         Q.   And what role did relying on that research 
14 have in this section of your report?  What were you 
15 relying on?  
16         A.   In this section of my report, what I -- 
17 what I was looking into is, as I've currently -- up to 
18 this point, I've looked at the state and local revenues 
19 and current expenditures per pupil across Colorado 
20 districts just for what they are.  I've looked at 
21 nominal spending per pupil, nominal state and local 
22 revenues per pupil.  I've not adjusted them for various 
23 needs and costs to see, well, after we adjust for 
24 student needs, you know, how much better or worse off 
25 are these districts than these other districts.
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1              The one empirical research article that 
2 most directly tackles that question is this one by Bill 
3 Duncombe and Johnny Yinger; and as importantly as 
4 tackling the question directly in the article, it -- it 
5 also lays out the methodology for modeling additional 
6 costs of achieving given levels of outcomes with 
7 different student populations.  They do a statistical 
8 modeling method to determine how much more or less does 
9 it cost here than there with these kids than those to 

10 achieve this common set of outcome goals.  
11         Q.   And can we turn to page 59 of your report, 
12 please.  
13         A.   Yes.  
14         Q.   And there is a chart on that page.  Can 
15 you tell us what this chart tells us.  
16         A.   This -- this chart -- well, first of all, 
17 when -- when Bill Duncombe and John Yinger did that 
18 article, they based their analyses on data on New York 
19 state school districts and the demography of New York 
20 state school districts and the students who attend 
21 those districts, the differences in wage, competitive 
22 wage variation from, you know, Albany to Buffalo to New 
23 York City and built a rich model to figure out what are 
24 the different costs of educating kids here than there, 
25 of educating these kids versus those kids toward the 
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1 same outcome standard, and they used New York state 
2 data.  
3              And when they -- and this kind of goes 
4 back to my putting all the pieces together.  They're 
5 trying to figure out D.  They're taking a model and 
6 estimating how much more is needed in New York City 
7 than in the affluent Westchester County suburban 
8 districts around New York City; and when they used 
9 census poverty as their count method, they found that 

10 it was an additional 150 percent above the -- above the 
11 average expenditure, which is 2-1/2 times the average 
12 expenditure per child who qualified below the census 
13 poverty line, using the very stringent poverty count 
14 threshold.  
15              When they used a broader poverty count 
16 threshold under B, well, that then changes their weight 
17 down to about 100 percent additional funding over the 
18 average.  So if the average child, to get to the 
19 average outcomes, costs $10,000 per pupil, the child 
20 who qualifies for free or reduced lunch to get to the 
21 average outcome would be 20.  It would be double, but 
22 more than looking at it -- looking at it from a 
23 child-by-child perspective, they're looking at it by 
24 concentrations in districts, that the difference -- if 
25 the average district could achieve average outcomes 
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1 across its students with $10,000 per pupil, if we had a 
2 district that had -- that had double the amount of 
3 children -- concentration of children in poverty, that 
4 it would cost that district double to get to the same 
5 average outcomes.  So they're looking at it in terms of 
6 concentrations, not as a, you know, weight by each 
7 individual student.  
8              I have used those numbers in analyses of 
9 states before and to correct for poverty variation in 

10 those state-by-state comparisons, but what we find is 
11 when we use this modeling method to estimate additional 
12 costs for kids in poverty, the weights that you get 
13 tend to vary from state to state, and in particular, 
14 you know, in a state like New York that has very 
15 striking highs and lows, you get larger weights in part 
16 that capture the extent of how striking those highs and 
17 lows are in wealth and poverty.  The average district 
18 is pretty well off in New York, but the poor is really 
19 poor, and the real poor are actually places like Utica 
20 and Poughkeepsie even more so than New York City.  
21              So when you look at a state like Colorado 
22 or Kansas or Nebraska where you have a flatter 
23 distribution of poverty, you tend to get a slightly 
24 lower weight.  So it turns out that Bill Duncombe and 
25 John Yinger have used the same method in studies of 
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1 Kansas and Nebraska, and they've come up with weights 
2 of about -- for free and reduced lunch -- of about 70 
3 to 80 percent over the average cost, not over some 
4 fictional underlying base cost, but in -- in Kansas, if 
5 the average pupil cost 8,000 or $7,000 per pupil to get 
6 to the average outcome, it would cost 70 percent more 
7 than that for children in poverty to get to that 
8 outcome.  
9              Now, the underlying base in the Kansas 

10 funding formula is about $4500 per pupil.  I can't 
11 recall what it is off the top of my head, but it's much 
12 lower than the average spending per pupil.  We wouldn't 
13 take their weight of 70 percent and multiply it times 
14 that underlying base, because that doesn't get us to D, 
15 the real amount of money that's needed.  
16              So when I looked at what data I would use 
17 as a basis for adjusting the per-pupil revenues and 
18 expenditures for Colorado districts in the next few 
19 analyses to see, well, what happens -- if we look at 
20 the state and local revenue per pupil across Colorado 
21 districts with respect to poverty now, it's, depending 
22 upon which data I use, either slightly negative or 
23 relatively flat.  Well, what happens if I actually use 
24 these kind of weights to adjust for the higher costs 
25 associated with poverty and -- and across Colorado 
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1 districts?  And that's what kind of stems from this.  I 
2 felt it far more relevant to use adjustments derived 
3 from neighboring states using a comparable methodology 
4 than to use the higher method.  In fact, what I did was 
5 I built an envelope around it.  I used the higher 
6 estimate, and I used an estimate even lower than the 
7 Kansas and Nebraska weights to check what happens to 
8 the distribution of Colorado funding when adjusted for 
9 student needs.  

10         Q.   I'll turn your attention now to figure 33, 
11 which is on page 60.  Is that what you're talking 
12 about?  
13         A.   That is what I'm talking about, and I 
14 apologize for just how ugly this picture is.
15         Q.   Maybe you could explain it to us.  
16         A.   I will do my best.  Okay.  So -- and it 
17 may help if I can use the easel and the pointer at the 
18 same time.  
19              MS. GEBHARDT:  Is that all right, Your 
20 Honor?
21              THE COURT:  Yes.  Certainly.  
22         Q.   (BY MS. GEBHARDT)  So, Dr. Baker, the 
23 question is you're explaining the chart 33 on page 60.  
24         A.   Yes.  That's correct.
25         Q.   Okay.  
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1         A.   So if I go back to something that looks 
2 like a profile graph that I was drawing before, where 
3 we've got poverty across this horizontal axis and where 
4 we've got some measure of -- well, here I'm actually 
5 using the -- the formula funding per pupil, so the 
6 foundation formula per pupil, and we -- we know that 
7 the foundation formula funding per pupil from an 
8 earlier graph actually had a pattern that looked kind 
9 of like this (indicating).  It had a slight upward tilt 

10 after the average.  We know that when we looked at 
11 other figures like the state and local revenue per 
12 pupil from the federal data, the Colorado formula had a 
13 slight downward tilt.  So I'm going to -- that's what 
14 it looks like when we looked at state and local 
15 revenue.  It looked like a slight -- actually, the red 
16 line should be above the blue the whole way, and this 
17 would be the foundation formula.  
18              But that's just what's delivered in kind 
19 of raw nominal dollar amounts.  That doesn't, then, 
20 take us to the next step of adjusting for the costs 
21 associated with wage variation, associated with 
22 economies of scale, which I didn't build into this 
23 because I don't have the economies of scale, or 
24 associated with student needs.  If I assume that each 
25 additional student with a -- who was an English 
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1 language learner has additional costs of -- and I've 
2 gone with the low estimate.  Duncombe and Yinger used 
3 about a 1.03, so I actually used a 1.0 here.  In their 
4 article, they estimated ELL weighting, as well.  
5              I rounded that to 1.0 here additional cost 
6 for each ELL child, and I used a -- in one version -- I 
7 used three versions here to see if I'm getting a 
8 similar story:  I used the Duncombe and Yinger New York 
9 weight of 1.5 times census poverty; I used a Duncombe 

10 and Yinger New York weight of 1.0 times free and 
11 reduced lunch; and then I also used a weight even lower 
12 than the Duncombe and Yinger weights of .7 for Nebraska 
13 and Kansas and a weight of .5 times free or reduced 
14 lunch just to -- to adjust these figures for the 
15 different costs in serving these kids.  
16              And what happens there is when you reflect 
17 the higher costs of meeting the needs of district -- 
18 meeting the needs of higher concentrations of children 
19 in poverty, the slope tilts dramatically downward, that 
20 we have higher-need districts with substantially less 
21 need and cost adjusted funding per pupil to meet the 
22 needs of their kids, that the most conservative 
23 adjustments here are with -- are in the triangles.  
24 Again -- and the most aggressive adjustments are really 
25 the -- really, the circles and squares are comparably 
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1 aggressive.  Either using 1.0 times free and reduced or 
2 1.15 times census poverty.  
3         Q.   And when you say "aggressive," what do you 
4 mean?  A higher -- 
5         A.   That I'm assuming a much higher cost 
6 associated with poverty.  
7         Q.   Okay.  
8         A.   So when I -- and I aggressively adjust, I 
9 get the results from the circles and squares.  When I 

10 more modestly adjust, I get the results from the 
11 triangles, and you can see that when I adjust more 
12 modestly, my -- my low poverty districts have adjusted 
13 funding of 6 to 8,000 in the triangles and my high 
14 poverties have, you know, well below 6.  I've got still 
15 over a thousand, a couple thousand dollar differential 
16 between the high poverty, but for this one, and the low 
17 poverty districts and a systematic downhill slope among 
18 the triangles alone.  
19              If I adjust using the bigger weight for 
20 poverty, the adjusted -- the need and cost adjusted 
21 funding for the low poverty districts goes higher 
22 because they have, you know, less -- you know, less 
23 need, they don't get the downward adjustment; and it 
24 adjusts downward even further for those high-need 
25 districts.  
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1              So this is to take that -- those 
2 distributions which we looked at earlier, which are 
3 essentially distributions of just the nominal actual 
4 dollar values and say, well, what do these dollar 
5 values mean in terms of the opportunity for kids to 
6 achieve common outcomes?  And the money needed to 
7 achieve common outcomes would be much higher.  For this 
8 to be equitable with respect to common outcomes, these 
9 districts would have to be back to even, which would 

10 require that the -- the nominal, the unadjusted figures 
11 be tilted upward.  
12         Q.   Okay.  
13         A.   So had they been tilted upward to begin 
14 with, applying these adjustments would have brought 
15 them to even, and that would be parity.  That would be 
16 equal opportunity to achieve a common set of outcomes.  
17 Since they were flat to begin with, negative to begin 
18 with, we put in the adjustments and they tilt sharply 
19 downward, showing a pretty severe violation of 
20 opportunity to achieve common outcomes.  
21         Q.   Okay.  Thank you.  Let's turn to -- I 
22 think we have some more graphs that are -- figure 34.  
23 Can you tell us what figure 34 addresses, please.  
24         A.   So in the previous figure, 33, the -- the 
25 vertical axis was in terms of what is -- what is the 
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1 formula funding per pupil.  Here, it's centered around 
2 zero, and zero is essentially -- so basically I'm just 
3 re-expressing the same graph as over and above the 
4 average district, over -- yeah, above and below the 
5 average district.  Some districts, after we adjust for 
6 needs and costs, have more than the average district, 
7 which is at the horizontal line; and some districts 
8 have less than the average district.  As we move from 
9 lower to higher poverty, higher poverty districts are 

10 far more likely to have less need and cost adjusted 
11 revenue per pupil than the average district; and, in 
12 fact, they have, you know, as -- as much as $2,000 per 
13 pupil less than they would need to provide their kids 
14 equal opportunity to achieve average outcomes; whereas 
15 these districts over here have as much as -- you know, 
16 nearly 2,000 per pupil more than they need to merely 
17 provide the opportunity for average outcomes.  
18         Q.   And can you, using this chart again, 
19 explain kind of the equity and adequacy that we've 
20 talked about throughout your testimony?
21         A.   Okay.  And here, I've expressed this 
22 purely in equal opportunity to be average.  I've 
23 expressed the -- the opportunities available in these 
24 districts only with respect to what the average 
25 district is able to currently achieve with its current 
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1 levels of resources.  Adequacy would come into this in 
2 terms of -- well, I -- I've not made a judgment here as 
3 to whether the average district is actually able to 
4 achieve an adequate outcome with its current level of 
5 resources.  If the average district does achieve an 
6 adequate outcome with its current resources, then my 
7 analysis matches up with an adequacy analysis, but I've 
8 not made that assumption.
9         Q.   And if an average district does not make 

10 adequate outcomes?
11         A.   If an average district is not able to 
12 achieve adequate outcomes with its current resources, 
13 then this horizontal line would move upward.  The 
14 adequacy bar might be something greater than the 
15 current average.  If you move that bar upward, you're 
16 probably still going to see that some districts that 
17 are very low need are able to achieve adequate 
18 educational outcomes with the resources they have, but 
19 if the adequacy bar goes upward, you will have many 
20 more that, A, are below what they need to achieve 
21 adequate outcomes and, B, that the highest need end are 
22 much further below what they would need to achieve 
23 adequate outcomes.  
24              As it stands here, I'm showing that the 
25 highest need districts are significantly below what 
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1 they would need to achieve what -- what the average 
2 district is -- is able to achieve with what it has.  
3         Q.   Anything else we need to add before I move 
4 on?  
5         A.   No, only to the extent that anything I've 
6 said there needs clarification.  I understand that 
7 that's a particularly complicated concept, but it tries 
8 to blend together this notion of here is the -- here is 
9 the distribution of resources and here is how it looks 

10 with respect to what students would actually need to 
11 have equal opportunity to one another.  
12         Q.   Well, turn now to Section 4 of your 
13 report, which is "Disparities in Funding are Associated 
14 With Disparities in Programs and Services."  
15         A.   Yes.  
16         Q.   And, briefly, in doing that analysis, one 
17 of the things you looked at was class size, briefly?
18         A.   Yes, I did.  
19         Q.   And I'll turn your attention to page 64, 
20 the first full paragraph.  
21         A.   Yes.  
22         Q.   Dr. Baker, are you aware of any research 
23 supported -- research that would support the idea that 
24 if you -- you could increase teacher quality by 
25 reducing class size?
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1         A.   There is no research that very 
2 specifically can -- can show, for example, that this 
3 is -- has to be framed in terms of a cost -- like a 
4 cost effectiveness or cost benefit analysis, and the 
5 way you'd have to ask the question is, well, we know we 
6 can get so much in gain for outcomes with a certain 
7 level of class size reduction, and we know that that 
8 amount of class size reduction costs us X.  If we were 
9 to increase class sizes by a certain amount and save a 

10 specific amount of money and apply it to teacher wages, 
11 could we at least break even on the loss in achievement 
12 to class size increase by the gain in achievement from 
13 improving teacher quality for whatever wage increase we 
14 could generate with exactly the same amount of money?  
15              Now, one of the suppositions is, well, of 
16 course we can more than break even.  We can get better 
17 teachers in front of larger classes, and that will be 
18 better than worse teachers in front of smaller classes, 
19 but there is no clear evidence that the money that 
20 might be saved by incremental increases to class sizes 
21 would be sufficient to shift to the labor market in any 
22 way as to produce -- to even break even on these 
23 student outcome gains, so -- 
24         Q.   And can you apply that analysis -- 
25         A.   It gives you the false analysis that it's 
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1 a simple trade-off between class size and teacher 
2 quality.  
3         Q.   And can you apply that analysis here in 
4 Colorado?  Do you have an opinion as to how that would 
5 or would not work?  
6         A.   Well, the interesting twist here is that 
7 the assumption would be that in high-need districts, 
8 you would want to use your additional resources to 
9 target those resources to a strategy that might help 

10 close the achievement gap.  You would want to use your 
11 additional resources either to try to leverage better 
12 teacher quality or to target class size reduction and 
13 that you might make trade-offs on the two if you knew 
14 which was the better way to use your additional 
15 resources.  That question is largely moot because the 
16 additional resources don't exist in the high-need 
17 district to decide whether or not to make that 
18 trade-off.
19              As it stands, the analyses I've provided 
20 here show that the higher need districts which don't 
21 have additional resources to begin with don't leverage 
22 those -- that lack of additional resources to achieve 
23 smaller class size and -- in any systematic and clear 
24 way, and districts on average in Colorado tend to have 
25 relatively low teacher wages.  So the trade-off 
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1 between, you know, are we going to use the additional 
2 resources for class size reduction or to improve 
3 teacher quality is only relevant to the extent that you 
4 have the resources with which to make that decision.  
5         Q.   So -- so, Dr. Baker, can Colorado provide 
6 both reduced class size and competitive salaries?
7         A.   It -- it would take -- it would certainly 
8 take more resources to provide the combination of the 
9 two when the starting point is providing neither.  

10         Q.   Just briefly, I'm not going to go into 
11 your charts on pupil-teacher ratios, but is there a 
12 difference between pupil-teacher ratio and class size 
13 as we look at in page 65?
14         A.   Absolutely.  
15         Q.   And can you explain that, please.  
16         A.   Well, pupil-teacher ratios, and they do 
17 tend to be counted differently across the states, but 
18 pupil-teacher ratios often look at the -- the 
19 cumulative totals of -- of certified staff who have 
20 labels related to or directly involved in teaching, 
21 which in some schools you may have, you know, two such 
22 individuals in many classrooms.  It may include all of 
23 your -- your additional support, teaching support staff 
24 and other classifications of staff that -- that may 
25 have teaching or instructional labels attached to them, 
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1 which actually varies across state data sets.
2              So on the one hand, pupil-to-teacher 
3 ratios tend to be much lower than average class sizes.  
4 You'll see pupil-to-teacher ratios of 14, 15, 16 in 
5 many states, where a class size average might be 22 to 
6 25, because it accounts for total staffing.  
7              Class size is, you know, the number of 
8 kids per classroom and usually is expressed in terms of 
9 the number of kids per classroom per individual teacher 

10 in a classroom, though that can be kind of conflated 
11 with the notion of multiple teacher classrooms, but the 
12 research about positive effects is most commonly 
13 focused on the issue of class size and class size 
14 reduction as opposed to pupil-to-teacher ratio and 
15 pupil-to-teacher ratio reduction.  
16         Q.   What does the research say, Dr. Baker, 
17 regarding teacher decisions and -- teacher decisions 
18 and working conditions?  And I would turn your 
19 attention to page 6- -- I think it's 68, but can you 
20 tell us first, while I look for this, what the research 
21 suggests for that, please.  
22         A.   Yes.  On average, teachers prefer to -- 
23 all else equal, teachers seem to show a preference to 
24 work in -- in districts with more favorable working 
25 conditions, among other things, with smaller class 
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1 sizes, with more advantaged student populations and, on 
2 average, with better salaries relative to, A, teachers 
3 in districts elsewhere in the labor market and, B, 
4 relative to nonteachers in the same labor market.  So 
5 wages and working conditions matter.  
6              An interesting twist is that a lot of the 
7 disparities in teaching quality across districts aren't 
8 established by teachers moving from -- you know, the 
9 best teachers moving from the poor urban district to 

10 the affluent suburbs; they're established on the 
11 initial match, that the best teachers in the labor 
12 market didn't initially match or choose to go to the 
13 poor urban district because they had the better 
14 opportunities to begin with.  
15              So it's -- a lot of the disparities in 
16 teaching quality across settings by working conditions 
17 are established at the -- the initial match, and it's 
18 what we call -- it's a two-sided match.  The teacher is 
19 making a choice, and the school district is making a 
20 choice, and the teacher's preference in that process 
21 makes -- is -- is very important.  
22         Q.   Can we turn your attention, then, to the 
23 last part of your report where you talk about student 
24 need and access to advanced placement courses.  
25         A.   Yes.
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1         Q.   Why is it important to have access to 
2 advanced placement courses, in your opinion?  
3         A.   It's -- 
4         Q.   And we're starting on page 70.  
5         A.   Advanced placement courses are just one 
6 version of an indicator of the depth and breadth of 
7 secondary curriculum, and as it turns out, what I've 
8 been seeing in more and more of my research of late is 
9 that high-need districts that have constrained 

10 resources -- you know, there are a lot of people who've 
11 criticized those districts to say, well, those 
12 districts that are high need and say that they don't 
13 have enough money really need to stop wasting their 
14 money on things like cheerleading and ceramics, and 
15 they really have to just put it into the basics, in 
16 reading and math; and what I've been finding in looking 
17 carefully at the resource configurations of high-need 
18 underresourced districts in Illinois and Connecticut 
19 and elsewhere -- and Missouri, is that high-need 
20 underresourced districts also seem to be dramatically 
21 reducing the availability of -- of arts and music, 
22 band, orchestra, as well as advanced course offerings, 
23 AP course offerings or even, you know, second- and 
24 third-level math courses, which are critical for kids 
25 to gain access to credit-bearing courses in college.  
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1              It may be that high-need districts need to 
2 target resources to basics and remedial programming, 
3 and high-need districts may need to provide early 
4 childhood education to make sure that their kids are 
5 ready to take the same rigorous high school curriculum 
6 that will get them real access to post-secondary 
7 education that other districts need, and that's 
8 precisely why the high-need district needs cumulatively 
9 more resources.  The high-needs district should be able 

10 to provide the remedial supports, the basic-level 
11 programming while not sacrificing the meaningful high 
12 school education, the depth and breadth of curriculum 
13 that kids really need to actually make a legitimate 
14 transition, jump over remedial backlog, and land in 
15 real credit-bearing courses toward degree completion in 
16 college.  
17         Q.   And did you look at the availability of 
18 advanced placement courses in Colorado?
19         A.   I looked at the distribution of 
20 participation in those courses.  
21         Q.   And without going into all these charts, 
22 what did you conclude?  You have various charts in here 
23 that walk us through -- I'll put that calculus one on, 
24 but can you tell us briefly what you found.  
25         A.   Well, I found that in -- that there tend 
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1 to be many more districts with very high -- with higher 
2 rates of participation among the lower poverty 
3 districts.  This was the -- the available indicator 
4 with the Colorado data that was -- that was easily 
5 accessible, but I also found, when you moved into areas 
6 like -- and here, we're looking at calculus distributed 
7 across districts with -- from zero to 80 percent free 
8 and reduced lunch.  When you moved into something like 
9 AP physics, everything over 60 percent just drops off 

10 the picture, that there is no participation in AP 
11 physics among the districts with greater than 
12 60 percent free and reduced lunch, at least as reported 
13 in the data.  
14         Q.   Now, we'll move to the final part of your 
15 report where you reach some of your conclusions.  Can 
16 we work through some of your conclusions starting -- 
17 well, first -- I'm sorry.  I forgot the NAEP.  You 
18 looked at some NAEP information, as well, didn't you, 
19 Dr. Baker?  
20         A.   Yes, I did.  
21         Q.   And what did you find when you looked at 
22 the NAEP data, briefly?
23         A.   My general conclusion was that the gaps in 
24 outcomes between low-income and non-low-income kids 
25 have been relatively stagnant over time in Colorado, 
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1 and that was confirmed by looking at the relationship 
2 between free and reduced lunch rates and performance on 
3 the Colorado assessments but that the gap between ELL 
4 and non-ELL students had, in fact, increased in recent 
5 years.  
6         Q.   So, briefly, is that what you're 
7 addressing in this figure?
8         A.   That's what I'm addressing perhaps with 
9 more lines than should be on any single photograph, 

10 yes.  
11         Q.   Figure 44 on page 78?
12         A.   Yes.  Yes.  That is just a tracking from 
13 1998 to 2008 of the -- of the NAEP scores by low-income 
14 status.  
15         Q.   And you also looked at ELL students in 
16 NAEP?
17         A.   Yes.  
18         Q.   And what did you find, Dr. Baker?
19         A.   That's where I found that the gap appeared 
20 to be -- let's see.  There is a -- there is a mix here, 
21 but figure 45 focuses on the graph specifically -- 
22 that's the low-income and non-low-income.  
23         Q.   48?
24         A.   48, okay.  Okay.
25         Q.   You have too many papers up there.  Sorry.  
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1 I apologize.  
2         A.   Yeah.  Okay.  Figure 48 is the decline in 
3 recent years of fourth and eighth grade reading scores 
4 of ELL children.  Over the same time period, reading 
5 scores for non-ELL children have remained flat, but 
6 there was a decline for the ELL children for the 
7 reading scores, in particular.  
8         Q.   On the NAEP tests?  
9         A.   Yes.  

10         Q.   And then can we turn to your last figure, 
11 figure 52 on page 87, please.  
12         A.   Yes.  
13         Q.   And can you explain to us what this shows.  
14         A.   If we think back to the -- the figure 
15 where I showed the funding gaps relative to the average 
16 district, that some districts -- after adjusting for 
17 need and costs, some districts had funding gaps where 
18 they were, you know, $2,000 per pupil below what they 
19 would have needed to be expected to achieve comparable 
20 outcomes to the average district, and some districts 
21 had funding that was nearly -- well, over a thousand 
22 dollars per pupil more than they would need to achieve 
23 comparably to the average district.  
24              This relates those gaps to the actual 
25 reading and math CSAP scores and just shows that the 
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1 districts that had less funding than -- you know, that 
2 are toward the deficit range of 2000 per pupil with 
3 respect to what they would need to be average, have 
4 much lower average CSAP outcomes than the districts 
5 that had more funding per pupil than they would be 
6 expected to need to be average and that the 
7 relationship between these for this kind of policy 
8 analysis is a relatively strong one, that -- that the 
9 relationship between the funding gap and actual reading 

10 outcomes has an R squared of .62.  That is to say -- 
11         Q.   Can you translate that, please?  
12         A.   -- that funding gap variation alone, which 
13 here is driven by student need difference, explains 
14 60 percent of the variation in reading scores and 46 
15 percent of the variation in math scores, which is a 
16 large share to find in looking at policy data of this 
17 type.  
18         Q.   So could you just tell us what your last 
19 paragraph says here, as an interpretation of the chart 
20 of figure 52, please.  
21         A.   And to -- to kind of capture, well, how 
22 much more of an outcome gap is associated with how much 
23 more of a funding gap, I point out that, on average, 
24 each $1,000 reduction in opportunity deficit -- moving 
25 a district a thousand dollars toward the equal 
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1 opportunity line moves a district upward 13 percent 
2 on -- on math and 11 percent on reading.
3         Q.   So what you found was that there was a 
4 strong correlation between the funding gaps and the 
5 lack of proficiency?
6         A.   Yes.
7         Q.   Okay.  Did you -- have you researched the 
8 issue of whether school finance litigation has an 
9 effect on reform?

10         A.   I would rephrase the question first in 
11 that really the question is not whether the presence of 
12 litigation and/or a court order is associated with some 
13 change in outcomes, but whether or not substantive and 
14 sustained school finance reform is associated with a 
15 change in the level of -- or distribution of outcomes.  
16 The question being that sometimes there are court 
17 orders that aren't necessarily followed by substantive 
18 or sustained reform, and sometimes there is substantive 
19 and sustained reform that happens without a court 
20 order.  It's the reform that matters, not the order.
21              MS. GEBHARDT:  May I approach, Your Honor?  
22              THE COURT:  Yes.  
23              MS. GEBHARDT:  Your Honor, this has been 
24 identified and entered into evidence as Exhibit 7718.  
25 I apologize.  It doesn't have a sticker on it.  
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1              THE COURT:  Thank you.  
2         Q.   (BY MS. GEBHARDT)  Can you identify 7718, 
3 please, Dr. Baker.  
4         A.   Yes, I can.  This is an article published 
5 this year, released online back in 2010, that I 
6 coauthored with Kevin Welner on the topic of mostly how 
7 we analyze the effects of school finance reforms and 
8 then also what we know from the more rigorous analyses 
9 of those effects.  

10         Q.   And could you turn to page 8 and tell me 
11 what the -- what -- really briefly, what you did in 
12 writing this report, please.  
13         A.   Well, we did -- we did a couple of things, 
14 and one was to -- one was to identify those studies 
15 that we -- that we perceived to be rigorous analyses of 
16 the effects of school finance reforms on student 
17 outcomes, most of which are longitudinal state-specific 
18 studies and most of which appear in rigorous 
19 peer-reviewed outlets but some which meet similar 
20 rigorous standards and appeared in working papers or 
21 book chapters.  
22         Q.   And I turn your attention, briefly, to 
23 page 17, and can you tell us what this is.  
24         A.   Well, this was part of our -- this is not 
25 part of summarizing the rigorous studies, which is a 
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1 good question, but this is just to -- to point out if 
2 we look at something like just state aggregate NAEP 
3 scores and we try to relate those to effects of school 
4 finance litigation, we can perhaps tell the story any 
5 number of ways; but, you know, here, for example, 
6 looking at state average NAEP gains in some of the 
7 states that we discuss in the article -- in the 
8 article, we also address specifically some research 
9 fallacies in a book chapter in a book authored by Eric 

10 Hanushek, and this table is somewhat responsive to 
11 those fallacies, pointing out that Massachusetts and 
12 New Jersey, two of the states that are identified as -- 
13 as states that poured a lot of money in and had court 
14 orders, that there's acknowledgment in the Hanushek 
15 book chapter that Massachusetts did well but then the 
16 claim that New Jersey saw no gains, and New Jersey 
17 shows -- shows relatively high gains relative to 
18 national average post-implementation of the reforms, 
19 and New Jersey shows particularly high gains for 
20 low-income children.  
21              But this is a -- a second part of the 
22 study.  After we've reviewed the rigorous work in the 
23 field that generally shows positive effects, we then 
24 also addressed the work that tries to make claims about 
25 the ineffectiveness of school finance reforms using 
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1 things such as aggregate NAEP measures.  So this is not 
2 intended to prove outright that, well, things in 
3 Massachusetts and New Jersey worked, although it does 
4 show in New Jersey that the gains were better than 
5 what's reported in the Hanushek chapter.  
6         Q.   Now, there has been testimony, Dr. Baker, 
7 about Wyoming and how Wyoming spends more than Colorado 
8 and has flat scores.  Do you -- do you have any -- 
9 you've studied Wyoming, have you -- is that a correct 

10 statement?
11         A.   Yes, I have.  
12         Q.   And are you familiar with the funding 
13 structures and funding in Wyoming?
14         A.   Yes, absolutely.  I -- 
15         Q.   And is that a fair statement that Wyoming 
16 spends and has -- without any results in achievement?
17         A.   Well, Wyoming is a really interesting 
18 case.  It's hard to make any relevant comparisons of 
19 anything to Wyoming, and it's particularly hard other 
20 than, you know, coming from an East Coast perspective, 
21 my apologies -- other than just comparing the shape of 
22 Colorado and Wyoming, that there really aren't -- that 
23 the similarities, when we dig into the education 
24 system, just aren't there.  
25              Wyoming is a state with about 1/10 the 
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1 student population of Colorado spread across the -- you 
2 know, roughly the same land area.  Wyoming has 80-some 
3 thousand kids spread across 54 or so very small school 
4 districts, and within even some of their larger school 
5 districts, they've got these kids spread across little, 
6 tiny schools of 20, 30, 40, 50 kids that experience 
7 substantially greater costs as a function of very small 
8 economies of scales, and they experience very high 
9 costs from transportation due to population sparsity; 

10 and it's hard to make any relevant -- it's like having 
11 a whole state of -- that is a combination of 
12 northeastern Colorado and the most sparsely populated 
13 mountain regions of Colorado, and we all know the 
14 spending structures of those districts are just very 
15 different than where the vast majority of Colorado 
16 students attend school.  
17              In addition, the apparent increase in 
18 Wyoming's per-pupil spending over the last 20 years is 
19 driven as much not -- now, per pupil spending as a 
20 number is a function of taking your spending figure in 
21 the numerator, your total spending, and dividing it by 
22 your pupils in the denominator.  Per-pupil spending can 
23 go up either because you've spent more in the numerator 
24 or because your number of pupils has declined.  
25              Wyoming, in its small, sparsely populated 
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1 school districts in the early 1990s, had 98,000 
2 students and by the mid-2000s had 84,000 students.  
3 Wyoming lost a substantial portion of its enrollment, 
4 and a large share of their supposed massive increase in 
5 funding per pupil is actually driven by declining 
6 enrollment, not by dramatic increased spending.  So 
7 the -- in that sense, so Wyoming's per-pupil spending 
8 is -- is skewed.  They are functioning as, you know, a 
9 very large sparsely populated school district.  You've 

10 got school districts here with as many students, and 
11 they're functioning as a very large, sparsely populated 
12 school district suffering from rapidly declining 
13 enrollment, making it appear as if they have these just 
14 obscenely high costs for which they're not getting a 
15 return.  So comparing anything to Wyoming is -- is 
16 rather problematic.  
17         Q.   Anything else about Wyoming or did we 
18 cover that?  
19         A.   I think we've got Wyoming covered.  
20         Q.   Okay.  
21              MS. GEBHARDT:  Your Honor, at the 
22 conclusion, I was going to mark his drawings as 
23 Plaintiffs' Trial Exhibit 10449, and I'll do that when 
24 we're done, but I wanted to move for the admission of 
25 those before I sat down.  

1425

1              THE COURT:  Any objection?  
2              MR. FERO:  None at all.  
3              THE COURT:  10449 will be admitted.  
4              MS. GEBHARDT:  I'll turn it over to      
5 Mr. Hinojosa -- Dr. -- Mr. Hinojosa right now.  
6              MR. HINOJOSA:  No questions, Your Honor.  
7              THE COURT:  All right.  Cross-examination?  
8              MR. FERO:  Yes, thank you, Your Honor.  
9                    CROSS-EXAMINATION

10 BY MR. FERO:
11         Q.   Hello again, Dr. Baker.  
12         A.   Hello.  
13         Q.   How are you this afternoon?  
14         A.   I'm doing okay.  
15         Q.   You hold a master of arts in educational 
16 psychology; is that correct?
17         A.   That is correct.  
18         Q.   As well as a doctor of education?
19         A.   That is correct.  
20         Q.   You do not hold a degree in economics; is 
21 that right?
22         A.   I do not have a degree in economics.  
23         Q.   And you do not hold a degree in 
24 statistics; is that right?
25         A.   My degree is not in statistics.  
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1         Q.   Uh-huh.  And as a professor, you write for 
2 professional publications?
3         A.   That is correct.  
4         Q.   Peer-reviewed publications?
5         A.   That is correct.  
6         Q.   Several, I take it?  
7         A.   That is correct.  
8         Q.   Your resume had quite a few publications; 
9 is that fair to say?

10         A.   That is correct.  
11         Q.   All right.  And is it fair to say that 
12 your professional reputation is based on your written 
13 work?
14         A.   I would certainly say that my written work 
15 influences my professional reputation.  
16         Q.   So is it important for you to be thorough 
17 in your written work?
18         A.   Yes, it is.  
19         Q.   Is it important for you to be accurate in 
20 your written work?
21         A.   Yes, it is.  
22         Q.   You also -- I know not K-12, but you've 
23 taught college-level courses, correct?  
24         A.   Yes.  I do teach college-level courses.
25         Q.   Uh-huh.  And you mentioned before that 
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1 you'd even written a textbook, correct?  
2         A.   That is correct.  
3         Q.   Have you used your own textbook in your 
4 own courses?
5         A.   I have used my own textbook, yes, I have.  
6         Q.   And that textbook is on school finance?
7         A.   That is correct.  
8         Q.   Now, in your report, you write that 
9 Colorado is among the lowest spending states in the 

10 nation; is that right?
11         A.   Yes.  That's correct.  
12         Q.   Is Colorado among the lowest states in the 
13 nation in its performance on the NAEP exam?
14         A.   I have not checked Colorado's specific 
15 ranking on NAEP.
16         Q.   You don't know?  
17         A.   Off the top of my head, I don't know 
18 Colorado's aggregate ranking on NAEP.  
19         Q.   You didn't look at that for your analysis 
20 in this case?
21         A.   I -- I did specific analyses about 
22 Colorado's achievement gaps with NAEP.  I don't recall 
23 specifically where Colorado's ranking is in the 
24 aggregate on NAEP.  
25         Q.   Now, would you agree generally that 
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1 there's not unlimited funds available for education?
2         A.   As a -- as a general rule, there -- your 
3 ability to fund is dependent upon your capacity.
4         Q.   Would you also agree it's good public 
5 policy to be efficient?
6         A.   I could agree to the -- the statement that 
7 it's a -- a reasonable policy objective to promote 
8 efficient policies.  
9         Q.   And efficiency is a laudable goal to 

10 education policy makers?  
11         A.   Efficiency can be a reasonable element of 
12 policy design.  
13         Q.   You write also that Colorado's reduced its 
14 effort to spend on public education over time; is that 
15 right?
16         A.   That is correct.  
17         Q.   But would you agree that when adjusted for 
18 inflation, Colorado's education spending has increased 
19 over time?
20         A.   That would depend on how you try to 
21 characterize the -- the adjustment.  I've explained 
22 previously that using a CPI-type adjustment for 
23 inflation applied to a per-pupil spending measure would 
24 be incorrect.  I could agree if -- if shown the 
25 evidence to that effect, I could acknowledge that a CPI 
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1 adjusted per-pupil spending figure may have gone up but 
2 would reply that that wouldn't tell me much.  
3         Q.   Well, again, I wasn't asking you whether 
4 you agree or disagree with the methodology, Dr. Baker, 
5 just would you agree that when adjusted for inflation, 
6 Colorado's education spending has increased over time?
7         A.   Not without evidence to that effect.
8         Q.   Uh-huh.  Not even with the Consumer Price 
9 Index?

10         A.   No, not without evidence to that effect in 
11 front of me; but, again, with the caveat that it 
12 wouldn't be a meaningful representation anyway.  
13         Q.   You haven't seen that evidence?
14         A.   I have not seen the evidence that shows -- 
15 that the CPI adjusted per-pupil spending has increased.  
16         Q.   Now, your effort rating is meant to rate a 
17 state as a whole; is that correct?
18         A.   That is correct.  The effort ratings I've 
19 used in here and in the report card, yes.  
20         Q.   That's not a rating on a state legislature 
21 specifically, is it?
22         A.   No, it is not.  
23         Q.   And in measuring a state's effort, you 
24 don't distinguish between a legislature and voters?
25         A.   No, I do not.  
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1         Q.   And you also do not distinguish between 
2 state and local sources of revenue; is that right?
3         A.   I -- I look at the combination of state 
4 and local revenues because the way in which they are 
5 combined is governed by state policy.  
6         Q.   And if I understand you correctly, I 
7 believe your report essentially states that if the 
8 state's shares of total revenue were to increase but if 
9 that increase was just a replacement of local revenue, 

10 you wouldn't consider that to be an increase in a 
11 state's funding effort; is that right?
12         A.   It -- it wouldn't be an increase in the 
13 aggregate effort, no.  
14         Q.   Now, if the State of Colorado increased 
15 total revenue available to school districts by 
16 requiring districts to contribute a larger local share, 
17 therefore increasing the amount in the system, would 
18 you consider that as an increased effort?
19         A.   If the state share remained constant and 
20 the State obligated a higher local share, that would 
21 contribute to a higher aggregate effort.  
22         Q.   And you would credit that effort in 
23 your -- in a report card rating?
24         A.   That would show up as increased effort, 
25 yes.  
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1         Q.   Now, I believe you labeled Colorado's 
2 school finance system as regressive; is that right?
3         A.   In the school funding report card, based 
4 on the models estimated in the report card, Colorado 
5 achieved a regressive slope.  
6         Q.   Uh-huh.  And that's your label on it, 
7 correct?
8         A.   Regressive?  
9         Q.   Yes.  

10         A.   That is the labeling we used in the report 
11 card, yes.  
12         Q.   You were one of the authors of the report 
13 card, correct?
14         A.   Yes, yes.  That is the term we chose to 
15 represent a downhill slope with respect to poverty.  
16         Q.   And you consider regressiveness in that 
17 sense to be unfair?
18         A.   Regressiveness is unfair on the assumption 
19 that -- that given the body of available research, we 
20 would assume a higher poverty district not simply 
21 didn't need equal but to need more.  So, in fact, 
22 either flat or regressive would be unfair, but 
23 progressive or sufficiently progressive, in particular, 
24 would be fair.  
25         Q.   And that's unfair under your own 
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1 definition, correct?  
2         A.   That is -- that is unfair either as 
3 defined here or as defined looking back through more 
4 historical literature on school finance equity of 
5 doing -- using need and cost weightings to recalculate 
6 equity indicators.  It would still show up as unfair.  
7 This just does it in what I believe to be a more clear 
8 way.  
9         Q.   Uh-huh.  I take it, though, there is not 

10 consensus in the education research literature about a 
11 commonly accepted definition of fairness; is that 
12 right?
13         A.   I -- I believe that there is significant 
14 consensus that districts with greater student needs 
15 require more resources and, in turn, that giving 
16 districts with greater student needs the same or fewer 
17 resources is unfair.  I believe that there actually is 
18 significant consensus on that point.
19         Q.   And I think I just asked you, your 
20 analysis uses school district's total state and local 
21 revenue, correct?  
22         A.   That is correct.  
23         Q.   And you're aware that Colorado's school 
24 districts are permitted to raise additional dollars 
25 locally through what's known as mill levy overrides?
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1         A.   Yes, I am.  
2         Q.   Is it your understanding that districts 
3 vary in their receipt of mill levy override dollars?
4         A.   It would be my expectation that there 
5 would be variations in the use of and access to mill 
6 levy overrides.  
7         Q.   So you know that are there some districts 
8 in Colorado that receive no additional revenue from 
9 mill levy overrides?

10         A.   That would be my expectation, but I did 
11 not explore that issue specifically.  
12         Q.   But you did include mill levy override 
13 money as part of total state and local revenue in your 
14 analysis, correct?  
15         A.   That is correct.  
16         Q.   And would you agree that you would assume 
17 the mill levy override revenue is one of the drivers of 
18 your conclusion that Colorado's school finance system 
19 is regressive?
20         A.   It is likely that it would be one of the 
21 drivers.  
22         Q.   Now, you did not include federal revenue 
23 in your calculation of total revenue, correct?
24         A.   Not in the calculation of total revenue, 
25 but it is embedded in the analysis of current 
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1 expenditures.  
2         Q.   But not in total revenue, correct?
3         A.   Not in the total state and local revenue, 
4 which is state and local revenue.  
5         Q.   There are school districts in Colorado 
6 that receive federal funding, correct?
7         A.   That is correct.  
8         Q.   And you would agree that federal funding 
9 under the No Child Left Behind Act is targeted to 

10 specific student groups?
11         A.   On average -- on average, Title I funding 
12 in particular scales up with respect to poverty having 
13 really marginal effects on states' overall distribution 
14 of -- of resources.  We -- we actually checked that in 
15 the school funding report card.  
16         Q.   Okay.  I'm sorry.  I was confused.  I was 
17 just asking you if you would agree that federal funding 
18 under the No Child Left Behind Act is targeted to 
19 specific student groups.  
20         A.   Yes.  That's correct.  
21         Q.   Okay.  And -- and that would include 
22 student groups such as students in poverty?
23         A.   Yes.  There would be higher amounts of the 
24 federal funding going to districts with higher 
25 concentrations of poverty.  
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1         Q.   And would you agree that federal funding 
2 is a significant source of revenue for some school 
3 districts?
4         A.   Federal funding is a source of -- of 
5 revenue that -- you know, it's significant enough that 
6 districts would not want to do without it, but it is 
7 not so significant that it substantively alters the 
8 distribution of aggregate resources across districts in 
9 a state.

10         Q.   So do you consider $744,653,560 to be 
11 significant?
12         A.   I consider that a big number out 
13 of context.  
14         Q.   Now, your analysis does not use total 
15 district expenditures when -- in your final analysis 
16 that shows the system is regressive; is that right?
17         A.   In -- in the occasion where I classify 
18 Colorado's funding distribution as regressive, it's 
19 using the federal data on cumulative state and local 
20 revenues.  I do show that the distribution is still 
21 relatively flat when I look at current -- current 
22 expenditures per pupil using Colorado Department of 
23 Education data which does include the current 
24 expenditures of federal funds.  
25         Q.   Now, you would agree there's a difference 

1436

1 between district expenditures and district revenue, 
2 correct?  
3         A.   Absolutely.  
4         Q.   It's not the same number?
5         A.   Yes.  
6         Q.   Would you agree that districts don't spend 
7 every dollar of revenue they take in, necessarily?
8         A.   They may not spend every dollar they take 
9 in.  

10         Q.   And if you had to use the expenditures 
11 rather than revenue when you applied your poverty 
12 weights in this case, would the system have appeared 
13 less regressive?
14         A.   The -- in fact, when I applied my poverty 
15 weights, I took the most favorable representation of 
16 the current system because I actually applied the 
17 poverty weighting to the foundation formula, which is 
18 the only case where we have a slight upward tilt.  Had 
19 I applied those weightings to the current expenditures, 
20 which were flat to begin with, they would have actually 
21 led to an even steeper downward tilt overall and, in 
22 fact, that would be a -- perhaps an even better 
23 application of the weights to the current expenditures.  
24         Q.   Would it have been more favorable to the 
25 State if you had included federal dollars, as well, in 
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1 your analysis?
2         A.   The current expenditures per pupil which 
3 are flatly distributed with respect to poverty include 
4 the expenditures of federal dollars, right, so if I 
5 apply the weights -- and that that flat distribution is 
6 less progressive than the underlying foundation formula 
7 to which I applied the weights.  So I applied the 
8 weights to the underlying foundation formula.  Had I 
9 applied the weights to the current expenditures which 

10 are flat, the weights would have tilted them more 
11 sharply downward, and that would have been including 
12 the expenditures of federal funding.
13         Q.   I'm sorry.  Was that a yes or a no?  
14         A.   No.  It would not have been more favorable 
15 to the State.  It would have been less favorable to the 
16 State had I used the current expenditures.  
17         Q.   And I'm sorry.  I was asking if it would 
18 have been more favorable to the State if you had 
19 included federal dollars in the total revenue.  
20         A.   I didn't apply the weights to the total 
21 revenue, and that's where I think we're just -- we're 
22 miscommunicating on this, but I applied it to the 
23 underlying foundation formula.  Instead of adding all 
24 the additional graphs, I could have applied it to the 
25 total revenue.  If I applied it -- the total revenue is 
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1 slightly regressive to begin with.  Total state and 
2 local.  Applying the weights makes it sharply 
3 regressive.  The -- adding federal revenue to the state 
4 and local revenue, doing it as a revenue picture, the 
5 federal revenue makes that roughly flat.  It doesn't 
6 yet tilt it upward.  So it would have been still 
7 sharply regressive after applying the weights, slightly 
8 less sharply regressive than applying it to state and 
9 local revenue alone.  

10         Q.   It appears that you also excluded 
11 districts that had less than 2,000 students; is that 
12 correct?
13         A.   When I applied the weights and did 
14 those -- the series of three charts around, you know, 
15 what the adjusted funding looks like, school districts 
16 that have fewer than 2,000 students are the school 
17 districts that would typically experience the rise in 
18 costs associated with small size.  
19         Q.   Uh-huh, yeah.  You told us that on direct.  
20         A.   Right, right.  So -- and I'm comfortable 
21 excluding them from this analysis on the basis that -- 
22 that over 90 percent of the kids still attend the other 
23 districts.  So I don't have much sampling bias, shall 
24 we say, by excluding them.  I couldn't, for example, do 
25 the same thing on Wyoming because I'd be excluding 40, 
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1 50 percent of the kids in the state.  
2         Q.   Now, you could have run your -- you 
3 applied the weights and ran it with all of the 
4 districts in Colorado including those with less than 
5 2,000 students, correct?  
6         A.   Except that I would need to be able to 
7 find the right adjustment to account for the fact that 
8 some of those districts spend more because they are 
9 small and remote, and in the absence of a -- kind of a 

10 universal adjustment for economies of scale or a good 
11 research-based adjustment for economies of scale 
12 specific to Colorado, it's very hard to come up with 
13 the best application.  
14         Q.   So you didn't have the information you 
15 needed to be able to do that?  
16         A.   To be able to apply an economies-of-scale 
17 adjustment -- you know, to do it as we did in the 
18 report card with just a regression model when -- one 
19 can do that, but that's a separate methodology to using 
20 the weights.  
21         Q.   And would you agree that your analysis 
22 would be more thorough if you had been able to include 
23 districts with less than 2,000 students?
24         A.   My check on the thoroughness was to at 
25 least determine that I was still capturing the vast 
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1 majority of children who attend Colorado's schools.  
2 I'd have been concerned had it dropped below 
3 80 percent, but being at 90, 91 percent of kids in the 
4 district who are still included, I was comfortable that 
5 it was sufficiently thorough.  
6         Q.   And you're aware that only 50 of 
7 Colorado's 178 districts actually have more than 2,000 
8 students?
9         A.   There can be large numbers of small 

10 districts that still serve a relatively small share of 
11 the total population.  
12         Q.   But you -- 
13         A.   I didn't do a count of the number of 
14 districts.  
15         Q.   So you -- okay.  You didn't know that you 
16 excluded 138 school districts from your analysis?
17         A.   From that particular piece of the 
18 analysis, I did not do a district number count; I was 
19 more concerned that I was representing the student 
20 population.
21         Q.   Now, a basic premise of your analysis is 
22 that districts with higher concentrations of more needy 
23 populations require more resources; is that right?
24         A.   That is correct.  
25         Q.   So, in your mind, there's a relationship 
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1 between funding and student achievement?
2         A.   There is, in fact, a relationship between 
3 substantive school finance reforms that drive funding 
4 to the right places and the gains that we then see from 
5 that.  
6         Q.   Now, you would agree, though, that the 
7 issues surrounding the connection between school 
8 funding and student outcomes are complex?
9         A.   They are indeed complex.  

10         Q.   And that statement actually is in your 
11 report card paper; is that right?
12         A.   It probably is, if you say so.  
13         Q.   Do you have any reason to doubt me?
14         A.   I have no reason to doubt you right now.  
15         Q.   And you'd also agree that any analysis of 
16 the relationship between funding and outcomes requires 
17 extreme caution and careful statistical analysis?
18         A.   I believe those are probably my own words.  
19         Q.   Okay.  That statement is also in your 
20 report card; is that right?
21         A.   If -- if you say so, and I have no reason 
22 to doubt you.
23         Q.   Was that report peer-reviewed, Dr. Baker?
24         A.   That report was not peer-reviewed.  That 
25 report was, however, reviewed through a series of 
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1 technical discussions and educational testing service 
2 and -- and so on in an effort to develop what we 
3 believe to be a rigorous and defensible methodology.  
4         Q.   Dr. Margaret Goertz was someone that 
5 reviewed the report before it was published; is that 
6 right?
7         A.   I believe Margaret Goertz reviewed the 
8 report.  
9         Q.   As well as Richard Coley of the 

10 Educational Testing Service?
11         A.   Richard Coley, yes.  
12         Q.   Do you consider Margaret Goertz a peer?
13         A.   Yes, she is.  
14         Q.   Now, you applied several different weights 
15 in this case for poverty; is that right?
16         A.   In my analyses of Colorado data.  
17         Q.   Yes.  Okay.  
18         A.   I applied a range of three different sets 
19 of weights.  
20         Q.   You had one from -- or maybe two, I don't 
21 recall, but from New York?
22         A.   Two sets from the Duncombe/Yinger analysis 
23 in New York and one set lower than the Duncombe and 
24 Yinger analyses in Nebraska and Kansas.  
25         Q.   Okay.  But you did not one from any 
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1 Colorado-specific study; is that right?
2         A.   I did not.  
3         Q.   And there is not a Colorado-specific study 
4 that would establish a weight that you're aware of; is 
5 that right?
6         A.   There is not a study that applies a method 
7 comparable to that used by Duncombe and Yinger.  
8         Q.   For the state of Colorado?
9         A.   For using data on Colorado, no.  

10         Q.   Okay.  
11         A.   That I'm aware of.  
12         Q.   Now, the weights that you applied, they 
13 attempt to estimate just how much more money districts 
14 with more needier students may require; is that fair to 
15 say?
16         A.   That is correct, yes.  
17         Q.   And the weights that you applied are based 
18 on averages of data, correct?  
19         A.   They are based on statistical models of 
20 the variations in data across school districts in the 
21 states to which they are applied.  So they pick up 
22 the -- what are the average -- what are the 
23 characteristics of these districts, what are their 
24 spending behaviors and what are the outcomes they 
25 achieve given their spending behaviors and given their 

1444

1 student characteristics.  
2         Q.   And these are not -- these aren't simple 
3 models; is that right?
4         A.   These are not, for the most part, simple 
5 models.  
6         Q.   Do you agree that there's many pieces?
7         A.   Yes.  Several.  
8         Q.   And -- and you'd agree that sometimes 
9 you're never quite sure how they're going to interact?

10         A.   It is -- it is correct that -- that the 
11 pieces interact in different ways in different models, 
12 in different states.
13         Q.   And would you also agree that poverty 
14 measurements across states seem to influence the 
15 models?
16         A.   Yes, and that's why I looked at the Kansas 
17 and Nebraska analyses and then, even then, established 
18 an even lower window than -- than those provided.
19         Q.   Now, when you applied those weights to 
20 your analysis in this case, it made the Colorado school 
21 finance system look more regressive; is that right?
22         A.   That is correct.  
23         Q.   And you applied a weight of your own in 
24 this case; is that right?
25         A.   I did not.  The ELL weight comes from the 
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1 Duncombe and Yinger study.  Is there another weight 
2 that I've applied in there?  
3         Q.   What was the -- I believe you referred to 
4 one of the weights you used as a conservative weight.  
5         A.   Oh, the .5, I shot below the -- the 
6 50 percent weight times free or reduced lunch; and what 
7 I was trying to do was play it conservative and 
8 establish a wide range to say, okay, the New York state 
9 studies give us this very aggressive poverty 

10 adjustment.  The Kansas and Nebraska studies bring it 
11 down a notch, but would Colorado funding still look 
12 regressive if I brought it down another notch from the 
13 Kansas and Nebraska estimates?  From .7 to .8, all the 
14 way down to .5, essentially creating a window of 
15 estimates that is a wide window of cost variation 
16 estimates by which to adjust the Colorado numbers.  
17         Q.   All right.  And you said that that 
18 conservative weight was .5.  Is that a 50 percent cost 
19 increase?
20         A.   50 percent -- 50 percent times the free 
21 and reduced lunch count, a 50 percent cost increase 
22 over the -- the average child or the child in the 
23 district with average concentration of free and reduced 
24 lunch.  
25         Q.   And so that -- what you're saying there is 
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1 that those students actually need 150 percent of the 
2 dollars that the average student would need to reach 
3 average outcomes?
4         A.   Well, if the average student needed -- 
5 it's actually not at the student level as much as -- if 
6 a district with average poverty needed 10,000 -- with 
7 average student characteristics, average poverty, 
8 needed $10,000 per pupil to achieve average outcomes, 
9 it would -- if you doubled the poverty, it would take 

10 an additional 50, so they'd need $15,000 per pupil to 
11 achieve the same outcomes, which, if you map it student 
12 for student, it means as we count each child who 
13 qualifies for free or reduced lunch, it is an 
14 additional -- so each free and reduced lunch child 
15 becomes $15,000 per pupil rather than 10.  So it is 50 
16 percent more, but it's better characterized as the 
17 concentration of students in the district than student 
18 for student.  
19         Q.   And -- and you consider 50 percent more to 
20 be conservative?
21         A.   Well, I -- I've written a study, for 
22 example, for the National Research Council in which we 
23 reviewed a wide range of various cost methodologies 
24 applied to determining additional costs associated with 
25 student needs and, in fact, 50 percent does fall near 



Lobato v. The State of Colorado TRIAL DAY 5 8/5/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

54 (Pages 1447 to 1450)

1447

1 the lowest range of estimates across a variety of 
2 methodologies, be it looking at input configurations of 
3 programs and services, a lot of those studies showing 
4 about 50 percent, or statistically modeled studies of 
5 additional costs, which tend to range from 70 to 
6 150 percent.  
7         Q.   Now, the weights that you used in this 
8 case for your analysis, they have not been proven as 
9 accurate; is that correct?

10         A.   I guess that would depend on what you mean 
11 by -- by "proven as" -- "as accurate."  I'd have to ask 
12 you to clarify it.  
13         Q.   Well, absolutely, and I'm happy to.  Would 
14 you agree, then, that in a state for which you had -- 
15 you took one of your weights, there has, in -- there 
16 has not been a school finance case that resulted in a 
17 change in the system that matched the increase of 
18 fundings that the weight would call for and then you 
19 could go back, say, three, five, seven, eight years and 
20 look and see if -- if it was accurate?
21         A.   What we have are the studies of school 
22 finance reform that show that the additional money 
23 infused in the lowest spending/lowest wealth districts 
24 has led to increases in the student outcomes in those 
25 districts.  What we -- what we don't have is, as you 
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1 describe it, the study -- you know, if -- if we were to 
2 run an experiment in -- in Colorado to perhaps take 
3 half the -- you know, split the districts down the 
4 middle and take half the districts and infuse the 
5 additional money associated with the weight and take 
6 the other half of the districts and not and see that 
7 the infusion of the money targeted by the weight leads 
8 to the outcome change expected.  There isn't an exact 
9 experiment of validation of that type, no.  

10         Q.   Okay.  So the experiment, the type of 
11 validation I was describing, that hasn't been 
12 performed?
13         A.   It's an experiment that I would imagine 
14 would be hard to get the human subjects' approval.  
15         Q.   But it would -- it could tell you a very 
16 firm yes or no answer whether those weights are 
17 accurate, could it not?
18         A.   Well, it may or may not because you'd have 
19 to go that much further to control all of the other 
20 contextual factors around this; but, indeed, one 
21 would -- one would want to see -- we would expect to 
22 see, in the presence of more aggressive state school 
23 finance reform, more aggressive redistribution of 
24 inputs, a more aggressive response in the 
25 redistribution of outcomes; and one could model that 
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1 around benchmarks established by this method, but I 
2 will -- that hasn't been done in that specific way.  
3         Q.   And I -- you believe that the 
4 retrospective studies of school finance reform, that 
5 those provide the best evidence that we can really get?
6         A.   They -- they provide a -- an interesting 
7 range of evidence around what happens when we change 
8 the level of funding for some or all districts and -- 
9 or the distribution of funding and the response in 

10 student outcomes.  Most are rigorous longitudinal 
11 state-specific studies of specific school finance 
12 reforms.  So the context of those reforms is indeed 
13 important.  
14         Q.   Your analysis, though, ultimately assumes 
15 that -- that greater resource needs for -- for poor 
16 children can't even be quantified; is that right?
17         A.   Well, it -- it starts with the assumption 
18 that -- in the simplest sense, that there are greater 
19 needs for children with greater needs and those greater 
20 needs have greater costs, and there are logical ways in 
21 which we could leverage the additional money, be it 
22 class size reduction or offsetting the negative aspects 
23 of work environment through compensating wage 
24 differentials, that indeed there are greater costs and 
25 that there are reasonable methods for creating, you 
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1 know, as I've done here, a ballpark, a pretty wide 
2 ballpark range for how much greater those costs are.  
3 It's clearer to me, in a situation where there's no 
4 additional funding, that the greater cost piece hasn't 
5 been addressed.  
6         Q.   But, again, beyond that assumption, 
7 there's another assumption that -- that greater 
8 resource needs for children can't even be quantified; 
9 is that right?

10         A.   Well, that -- that we need to guide our 
11 policy development.  We do need to try to use the best 
12 available methods to figure out, you know, what are 
13 some reasonable targets.  What is a reasonable mark for 
14 how much more children attending districts with much 
15 higher poverty concentrations, how much more they need.  
16         Q.   You would agree that if content standards 
17 were lowered, education costs would decrease; is that 
18 right?
19         A.   By -- by the method that I'm speaking of, 
20 because it's tied to the outcomes, if we lower the 
21 actual outcome standard, either in terms of, you know, 
22 how high the standard is in reading or math or whether 
23 we reduce the number of subjects we're applying it to, 
24 if we lower the outcome standard, we lower the cost of 
25 meeting it, yes.  
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1         Q.   Okay.  And you didn't look at Colorado's 
2 content standards in this case, did you?
3         A.   I did not do a deep evaluation.  I did not 
4 look at the standards.  
5         Q.   You would agree that districts may emulate 
6 the behaviors of surrounding school districts?
7         A.   That is possible, yes.  
8         Q.   And that would be because of a local 
9 competitive environment?

10         A.   A local competitive environment can 
11 influence district behavior in a number of ways.  
12         Q.   And that can play positively or 
13 negatively; would you agree?
14         A.   Indeed it can.  
15         Q.   Now, you discussed Wyoming during your 
16 direct.  Do you recall that?  
17         A.   Yes, I do.  
18         Q.   In your report, you found that Wyoming 
19 provides much higher overall levels of financial 
20 support to schools?
21         A.   Wyoming's per-pupil expenditure is higher 
22 than that of Colorado, yes.  
23         Q.   And you also found that Wyoming has 
24 smaller average pupil-to-teacher ratios?
25         A.   Yes.  Wyoming's pupil-to-teacher ratios 
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1 are smaller.
2         Q.   Did you also find that Wyoming outperforms 
3 Colorado on the NAEP exam?
4         A.   I don't believe I did a direct comparison, 
5 but to the best of my recollection, I'll acknowledge 
6 I've probably looked at their NAEP scores.  They're 
7 similar over time.  Sometimes, you know, Colorado being 
8 a point or two ahead than Wyoming here and there, but 
9 they're comparable, I believe.  

10         Q.   That's your understanding of the NAEP 
11 scores?
12         A.   Of -- of some of the NAEP scores that I've 
13 looked at for Colorado and Wyoming.  
14         Q.   Well, you said "some of" them.  Have you 
15 looked at all of them?
16         A.   I have not done a thorough analysis for 
17 this report.  
18         Q.   And are you aware that school districts in 
19 Colorado are guaranteed local control over instruction?
20         A.   Only to the extent that you've made me 
21 aware of that phrasing.  
22         Q.   So that didn't factor into your analysis; 
23 is that fair to say?
24         A.   No, because my analysis is concerned with 
25 the system that the State sets forth, and if part of 
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1 the system is to guarantee local control, that that's 
2 part of the system, it doesn't necessarily guarantee 
3 the State has met its obligation.  
4         Q.   Now, you're aware that the plaintiffs' 
5 commissioned a costing out study in this case?
6         A.   Yes.  
7         Q.   And you weren't involved in that study; is 
8 that right?
9         A.   No, I'm not.  

10         Q.   Okay.  You're aware that that particular 
11 cost study used a professional judgment analysis?
12         A.   Yes.  
13         Q.   And you'd agree that the professional 
14 judgment approach addresses hypothetical schools and 
15 hypothetical resource configurations?
16         A.   It -- the methodology is designed around 
17 setting up hypothetical scenarios for which informed 
18 experts propose what the resource needs are to meet the 
19 outcome standards laid out in front of them.  
20         Q.   And you would agree that professional 
21 judgment groups could be another word for focus groups?
22         A.   You might frame it as focus groups, except 
23 that it's -- "focus groups" is a broader 
24 classification.  In this case, these are focus groups 
25 that are constructed of -- of individuals who are 
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1 expected to be informed on the issues and -- and who 
2 are distributed from background and circumstances 
3 relevant to the hypotheticals that they are supposed to 
4 address.  
5         Q.   Now, you would agree that the connection 
6 between resources and outcomes proposed in professional 
7 judgment analyses is, at best, speculative?
8         A.   It's essentially a hypothesis.  Again, 
9 just drawing on the notion of hypotheticals, it is a 

10 hypothesis of what is required under these 
11 circumstances; and to clarify, a hypothesis, as we -- 
12 with a theory is -- is based on, you know, a set of 
13 information.  It's all contingent upon the assumption 
14 that you've used panelists who bring to the table 
15 significant knowledge to -- and expertise to generate 
16 an informed hypothesis, you know, that which would 
17 truly be a hypothesis and not just a guess or something 
18 that's purely speculative.  
19         Q.   But would you agree that the connection 
20 between resources and outcomes proposed in professional 
21 judgment analyses is, at best, speculative?
22              MS. GEBHARDT:  Objection, asked and 
23 answered.  
24              THE COURT:  Overruled.
25         A.   I -- I wouldn't agree with that statement 
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1 as phrased.
2         Q.   (BY MR. FERO)  You would not?
3         A.   No.  I may have backed into it at some 
4 other point, but I wouldn't agree with it as phrased.
5              MR. FERO:  May I approach, Your Honor?  
6              THE COURT:  Yes.
7         Q.   (BY MR. FERO)  Dr. Baker, do you recognize 
8 what I handed you as a photocopy from your textbook 
9 Financing Education Systems?

10         A.   Yes.  That's correct.  
11         Q.   And that is -- that is your name on the 
12 front page, Bruce D. Baker, correct?
13         A.   Yes.  That is certainly my name on the 
14 front page.
15              MS. GEBHARDT:  Do you have a copy for 
16 counsel?  
17              MR. FERO:  I don't.  I'm sorry.  I have it 
18 up here.
19         Q.   (BY MR. FERO)  Dr. Baker, can I direct 
20 your attention to page 184.  
21         A.   Yes.  
22         Q.   And do you see right here, this 
23 highlighted sentence, "The connection between resources 
24 and outcomes proposed in professional judgment analyses 
25 is, at best, speculative"?
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1         A.   Yes, I do.  
2         Q.   Did I read that correctly, sir?
3         A.   Yes, you did read that correctly, yes.  
4 It's something I believe I wrote probably around 2005 
5 or 2006, which appeared ultimately in 2008; but I would 
6 actually disagree with it at this point, and oftentimes 
7 when referring to this book, I'd say, well, it's 
8 possible I disagree with it because perhaps one of the 
9 other authors wrote it.  I would say that I myself 

10 probably wrote that sentence, but I would personally 
11 rephrase it at this point and -- and have, on many 
12 other occasions, to say that, in fact, it is -- it's 
13 not purely speculative.  It is, in fact, a hypothesis.  
14         Q.   So were you being accurate when you wrote 
15 your textbook?
16         A.   When I wrote that sentence, the -- the 
17 wording was, you know, to -- to the best of my 
18 understanding and opinion at the time that I wrote it.  
19         Q.   So at the time you were being careful?
20         A.   Yes, I was.
21         Q.   You were being thorough?
22         A.   Yes, I was.  
23         Q.   And accurate?
24         A.   Yes, I was, based on my understanding and 
25 knowledge of the field at the time.  
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1         Q.   Now, also in your book, you wrote that you 
2 would actually argue that plaintiffs in school funding 
3 lawsuits bear a greater burden to validate a cost study 
4 that they commissioned than a legislature would; is 
5 that right?
6         A.   I think that the point there -- and that's 
7 taken somewhat out of context, but the point there is 
8 that if -- if we're in the context of school finance 
9 litigation and there is a study put forth by a special 

10 interest group about what they expect a school finance 
11 system would need, that's very different contextually 
12 from a study, and this was written in the context of 
13 when I was working in Kansas where what had been done 
14 is that the legislature had been given a charge by a 
15 legislative subcommittee.  The subcommittee charged the 
16 legislature -- actually, it was a task force formed 
17 that gave a report to the subcommittee that then 
18 charged the legislature to determine the cost of its 
19 own constitutional obligation.  
20              The legislature then conducted a study 
21 under that charge so that the legislature conducted a 
22 study, labeling effectively as a study of the cost of 
23 meeting their constitutional obligation, and then the 
24 legislature becomes the defendant in a court case.  
25 Clearly it holds more weight for -- you know, for 
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1 someone coming in to say, well, you -- you haven't 
2 funded what you, yourself, have claimed is the cost of 
3 meeting your own constitutional obligation, it's much 
4 easier to articulate that argument, and that there need 
5 not be as much detailed critique analysis of the study 
6 if the legislature has already acknowledged it as being 
7 an estimate of the cost of meeting their own 
8 constitutional obligation.  So that is -- that is the 
9 context for what you're pointing out here.  

10              Now, if a plaintiff group comes in with a 
11 cost study, they bear a greater burden of explaining 
12 that it is legitimately a -- an estimate, that it 
13 provides an estimate of the legislature's own 
14 constitutional obligation, because the legislature has 
15 not already stepped forth and said, This is our 
16 estimate of our own obligation.  
17              So absolutely.  In that sense, a study 
18 brought forth by a separate party, a study that was not 
19 acknowledged by the legislature as an estimate of its 
20 own obligation, needs to be vetted on that point.  Is 
21 it rigorously conducted?  Does it legitimately 
22 represent the legislature's obligation, because the 
23 legislature itself has not accepted it as such?  So 
24 there is your context.  My apologies for eating time on 
25 that.  
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1         Q.   Thank you for the explanation.  
2              Now, were you responsible for writing that 
3 particular part of -- of this textbook?  
4         A.   I probably did write that, as I was in the 
5 early stages of starting to really study and understand 
6 about these -- these cost studies and -- and their 
7 interaction in the legislative and judicial process.  
8         Q.   And has your view on that changed since 
9 you wrote your textbook?

10         A.   My view right now is -- is essentially as 
11 I -- as I explained it to you -- 
12         Q.   All right.  
13         A.   -- derived from that Kansas context.  
14         Q.   Now, the plaintiffs paid you $15,000 for 
15 your report in this case; is that right?
16         A.   They -- they paid me 15,000, yes.  
17         Q.   And lawyers did not pay you to write your 
18 textbook; is that right?
19         A.   Lawyers did not pay me to write the 
20 textbook, no.  In fact, nobody ever did.
21              MR. FERO:  That's all the questions I have 
22 for you, Dr. Baker.  
23              THE WITNESS:  Thank you.  
24              THE COURT:  Any redirect?  
25              MS. GEBHARDT:  Thank you, Your Honor.  
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1                   REDIRECT EXAMINATION
2 BY MS. GEBHARDT:
3         Q.   Dr. Baker, you were asked some questions 
4 about mill levy overrides.  Do you have an opinion as 
5 to what would be the effect if every district was 
6 required to meet its ability, a certain threshold of a 
7 mill levy override, what impact that would have as 
8 relates to a property tax?
9         A.   Well, it's -- it's interesting.  I mean, 

10 right now, mill levy overrides are -- they're optional, 
11 right?  So it would be inappropriate to say that 
12 maximizing your mill levy override is -- you know, that 
13 you have to maximize your mill levy override to achieve 
14 what is constitutionally adequate.  
15         Q.   Because of the optional part of it?
16         A.   Right, because it's optional.  If it's -- 
17 and because it's contingent upon local voter behavior; 
18 and even to say, well, you know, the system creates a 
19 mechanism whereby the adult voter population can 
20 exercise that mill levy override on behalf of the 
21 children or not, well, the children's right to an 
22 adequate or whatever they have a right to is not 
23 contingent upon the preferences of the adult residents 
24 of the geographic space that the state has defined as a 
25 school district within which they live; the children's 
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1 right is governed by the State, not by -- so leaving it 
2 as an option means that it shouldn't be considered part 
3 of achieving adequacy.  If you then flip that and say, 
4 well, but districts need to maximize that option to 
5 achieve adequacy and we make it obligatory, then we've 
6 made it essentially a statewide obligatory capped 
7 property tax.  
8         Q.   We talked a little -- talked to you about 
9 the weights.  Dr. Baker, you aren't making any 

10 recommendation as to any dollar amount or any weight in 
11 your report, are you?
12         A.   No, I'm not.  
13         Q.   But do studies support best evidence as to 
14 certain practices and procedures that do work to 
15 improve achievement for kids from poverty?  
16         A.   Yes.  There are studies again related to 
17 class size reduction or specific comprehensive school 
18 reforms which are largely built on class size reduction 
19 and professional development that do show the 
20 opportunity to close achievement gaps.  
21         Q.   And we talked a little about your 
22 definition of fairness, and it -- can you tell me a 
23 little about the fairness of -- in terms of giving kids 
24 opportunity to take AP classes or in terms of kids 
25 having an opportunity to achieve at higher levels of 
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1 proficiency?  Did you look at -- were those some of the 
2 methods you used to look at fairness?  
3         A.   I looked at access to or participation in 
4 those advanced classes, again, looking to see that 
5 these -- the resource-constrained districts weren't 
6 having to sacrifice those opportunities in order to get 
7 what they could into the basics.  
8         Q.   One second.  
9              MS. GEBHARDT:  I have no further redirect, 

10 Your Honor.  Thank you.  
11              THE COURT:  Recross?  
12              MR. FERO:  No, Your Honor.  
13              Just as a matter of housekeeping, I would 
14 see if the plaintiffs have any objection to marking 
15 this as an exhibit.  
16              MS. GEBHARDT:  No objection.  
17              MR. FERO:  Okay.  We'll be happy to get a 
18 copy for you.  
19              THE COURT:  Do you have the number or --  
20              MR. FERO:  We're checking.  I'm sorry, 
21 Your Honor.  We're working on it.  
22              THE COURT:  Okay.  Thank you.  
23              MR. HINOJOSA:  Your Honor, we'd like to 
24 reserve our objection because we haven't had an 
25 opportunity to review this specific document and we 
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1 have other documents that we've provided to the State 

2 that they haven't had an opportunity to review, so I 

3 think it would only be fair that once we've had an 

4 opportunity to review that particular document -- 

5              MS. GEBHARDT:  You know, if there is any 

6 additional -- to put it in context, we reserve the 

7 right to take that up, but we can discuss that later.  

8              THE COURT:  All right.  And do you have a 

9 copy of it, the document?  

10              MR. HINOJOSA:  We don't have a copy.  

11              THE COURT:  All right.  Well, we can make 

12 one for you, if need be.  

13              MS. GEBHARDT:  Okay.  

14              THE COURT:  Thank you, Doctor.  You may 

15 step down.  Thank you.  

16              We'll be in recess, then, until 8:30 on 

17 Monday.  Thank you.  

18              WHEREUPON, the within proceedings were 

19 adjourned at the approximate hour of 2:27 p.m. on the 

20 5th day of August, 2011.

21                   *     *     *     *     *   

22                   

23                   

24                   

25                   
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