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1 MORNING SESSION, TUESDAY, AUGUST 16, 2011

2             WHEREUPON, the court reconvened at      

3 9:23 a.m., and the following proceedings were had:

4                *     *     *     *     *

5              THE COURT:  Good morning.  Calling up  

6 Case 05CV4794.  The parties are present.  I believe 

7 we're ready to proceed.  Is that correct?  

8              MR. HINOJOSA:  Yes, Your Honor.  

9              MR. KAWANABE:  Yes, Your Honor.  

10              THE COURT:  Thank you.  

11              MR. KAWANABE:  Your Honor, if I might do a 

12 quick schedule update for the Court?  

13              THE COURT:  Yes.  

14              MR. KAWANABE:  First, thank you for your 

15 patience this morning.  We appreciate that.    

16              THE COURT:  No problem.  

17              MR. KAWANABE:  Today we had one witness 

18 that we were planning on calling, but there was a 

19 family emergency yesterday, Lorie Gillis from Jefferson 

20 County.  It's actually a witness that defendants asked 

21 us to coordinate, and we will continue to do so.  But 

22 she's not available for today.  Her mother was in the 

23 emergency room yesterday.  We have a short day, with 

24 Steven Barnett this morning, and Stefan Welsh will get 

25 bumped up to 1 o'clock.  And that's our last witness 
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1 for today.  
2              Tomorrow we have Henry Levin in the 
3 morning, followed by Sue Windels and Jack Pommer.  We 
4 will not rest our case because of shared witnesses 
5 amongst the parties.  Thursday morning, I believe, is 
6 the first witness by plaintiff-intervenors that is not 
7 a shared witness.  Is that right?  You're starting your 
8 case Thursday morning?  
9              MR. HINOJOSA:  Yes, Your Honor.  And just 

10 so the record can reflect, Dr. Steven Barnett is one of 
11 the shared expert witnesses, so we'll just be providing 
12 our direct this morning.  And the same thing with 
13 Dr. Hank Levin tomorrow.  
14              THE COURT:  Okay.  Thank you.  
15              MR. KAWANABE:  So the good news is we are 
16 right on track.  
17              THE COURT:  Thank you.  Appreciate that.  
18 All right.  Next witness for the plaintiff?  
19              MS. BEZOZA:  Plaintiffs call Dr. Steven 
20 Barnett.  
21              THE COURT:  Will you raise your right 
22 hand, sir.  
23                 WILLIAM STEVEN BARNETT,
24 having been first duly sworn to state the whole truth, 
25 testified as follows:
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1              THE COURT:  Thank you, sir.  Please be 
2 seated.  And that mic, you can adjust that if you'd 
3 like.  And then if you would state your full name and 
4 spell your last name for the record.  
5              THE WITNESS:  William Steven Barnett.  
6 B-a-r-n-e-t-t.    
7              THE COURT:  Thank you.  
8                    DIRECT EXAMINATION
9 BY MS. BEZOZA:

10         Q.   Good morning, Dr. Barnett.  There's some 
11 water in front of you if you'd like to pour yourself 
12 some.  
13         A.   Thank you.  
14              MS. BEZOZA:  Your Honor, may I approach, 
15 please.    
16              THE COURT:  Yes.  Thank you.  
17         Q.   (BY MS. BEZOZA)  Dr. Barnett, do you 
18 recognize the document that's been marked Exhibit 5501 
19 and been admitted into evidence?
20         A.   Yes, I do.
21         Q.   And what is this document?
22         A.   It's my resume.
23         Q.   And does your resume or CV accurately 
24 reflect your credentials and experience to date?
25         A.   Yes, it does.
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1         Q.   Can you tell me how many pages your CV is?
2         A.   73 pages.
3         Q.   Like to start by having you explain your 
4 educational background, please.  
5         A.   I have an undergraduate degree in 
6 economics from Kenyon College, a master's and a Ph.D. 
7 in economics from the University of Michigan.
8         Q.   And what was the focus of your doctoral 
9 work?

10         A.   My doctoral work basically focuses on the 
11 economics of human development.  It's a specialization 
12 within labor economics.  And my -- so my doctoral work 
13 was basically in -- in simple terms, is about how -- 
14 the economics of how children come to become the adults 
15 that they do, with the focus on their cognitive and 
16 social development, and the role that society and its 
17 various institutions plays in some children ending up 
18 one way and other children ending up another as adults.
19         Q.   Please briefly explain your professional 
20 experience.  
21         A.   Well -- 
22         Q.   And there's more than one page.  I only 
23 put up the most recent.  
24         A.   Okay.
25         Q.   But you can start wherever it makes sense 
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1 to start.  
2         A.   So I -- I started my professional career 
3 as an economist, really, at the High/Scope Educational 
4 Research Foundation while I was working on my 
5 dissertation, working on the age 19 follow-up of the 
6 Perry Preschool study, which is probably the best known 
7 experiment looking at the impacts of preschool 
8 education on children's development.  And really 
9 on -- on the job, as it were, developed my expertise 

10 there in the economics of preschool education costs and 
11 benefits.  
12              And I continued doing that work at the 
13 Early Intervention Research Institute at Utah State.  I 
14 was there for five years and then moved on to Temple 
15 University, where I did the same work, but also 
16 expanded into the broader arena of program evaluation.  
17              And then 1989 or '90 I moved to Rutgers 
18 University Graduate School of Education, I've been 
19 there ever since, to do research on -- and teaching in 
20 the areas of economics of education, educational 
21 policy, and early childhood.  And moved from associate 
22 professor to full professor to -- they have a full 
23 professor II at Rutgers, and then lastly a board of 
24 governors professor of education.
25         Q.   And you mentioned a few of the courses you 
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1 teach.  Can you tell us what you mean by economics of 
2 education?
3         A.   Economics of education is basically the 
4 application of economics to the study of education.  So 
5 it includes school finance, it includes the economics 
6 of educational organizations, it includes benefit-cost 
7 analysis.  But it also includes studying education as a 
8 production process.  That production process can be the 
9 level of the individual child, it can be focused on the 

10 family, it can be focused on schools, colleges, 
11 universities.  And it can include other organizations 
12 that provide informal, you know, education, so 
13 libraries and other institutions that educate not 
14 necessarily in the same formal way that schools do.
15         Q.   And you're currently the director of the 
16 National Institute for Early Education Research; is 
17 that right?
18         A.   Correct.
19         Q.   And can you tell us a little bit of the 
20 work of NIEER?  Is that the acronym it goes by?
21         A.   NIEER is the way we pronounce the acronym.  
22 It's a little awkward.  The institute is really 
23 designed to -- to conduct and disseminate research on 
24 the education of young children with a view toward 
25 informing public policy.  Informing public policy by 
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1 educating the general public through the media, but 
2 also for more specialized policy maker audiences and 
3 for academic audiences through books and journal 
4 articles and those kinds of things.
5         Q.   And how long have you been the director of 
6 NIEER?
7         A.   For the last ten years I've been the 
8 director or the co-director.  In some periods of time 
9 I've managed to persuade someone to join me in 

10 directing NIEER so I don't have to do it by myself.
11         Q.   And when we talk about early childhood 
12 education, can you tell us how that's defined?
13         A.   Typically the field defines early 
14 childhood as birth to 8.  So it's defined 
15 developmentally based on the way children develop, and 
16 the notion is around age 8, there's a qualitative 
17 transition in the way children learn that distinguishes 
18 that period from the earlier one.  So early childhood 
19 education includes infants and toddlers, preschoolers, 
20 and early elementary, say up to grade 3.  
21         Q.   So that term, "early childhood education," 
22 would encompass kindergarten as well?
23         A.   Yes.
24         Q.   So you mention you teach at the 
25 university.  Do you also conduct research?
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1         A.   Yes.
2         Q.   Can you tell us what the primary focus of 
3 your research has been?
4         A.   My research is focused in a number of 
5 different areas.  So one is the -- really the economics 
6 of children with disabilities.  Another area is the 
7 economics policy and practice of early childhood care 
8 and education.  And then some more general research on 
9 the economics of education that includes broad issues 

10 of educational efficiency, of choice and competition.  
11              So -- and I -- it's -- it's a lot of topic 
12 areas.  But I would say the main ones have to do with 
13 the education and development of young children who are 
14 disadvantaged for a variety of reasons, not just 
15 economic.  I would put generally disabilities in the 
16 disadvantaged category.  There are a lot of 
17 similarities, there are also some differences.  
18              And though I talk about this as 
19 the -- about the care and education of young children, 
20 from an economic perspective I'm really looking at the 
21 consequences of this over a life span.  So as I said, 
22 my work started with follow-up at age 19.  They're 
23 obviously not young children at that point.  And the 
24 last follow-up of the -- that same study, which I've 
25 continued to work on, was age 40.  So it really is 
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1 looking at consequences over an entire lifetime.  I 
2 hope to be around for their retirement study.  
3         Q.   Have you done any consulting work for 
4 school districts in the area of early childhood 
5 education?
6         A.   I have.
7         Q.   And have you done any consulting work for 
8 states in the area of early childhood education?
9         A.   Yes.

10         Q.   And can you give us some examples of 
11 states you've worked in?
12         A.   So we've -- we've conducted research in 
13 probably a dozen states over a very long period of 
14 time.  But so we've evaluated the impacts of preschool 
15 programs in Illinois, Rhode Island, California, 
16 Oklahoma, West Virginia, South Carolina, New Jersey, 
17 West Virginia.  We've done research on access to 
18 programs in Georgia and Florida.  In the majority of 
19 those we've worked for the state, but sometimes we've 
20 conducted the research without the state's full 
21 participation, or even minor participation in one case.
22         Q.   Have you done any consulting work for the 
23 United States Government in the area of early childhood 
24 education?
25         A.   I have.
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1         Q.   And what about have you done any work 
2 abroad, internationally, in the area of early childhood 
3 education?
4         A.   Yes.
5         Q.   And can you give us a quick sense of what 
6 that work looked like?
7         A.   My international work is really different 
8 from country to country.  I worked in Ecuador on 
9 advising the government on development of early 

10 childhood programs country-wide.  I worked in -- we 
11 have an ongoing study in Colombia looking at the 
12 impacts of birth to 5 comprehensive educational 
13 intervention.  In Indonesia I helped conduct a national 
14 survey of access to -- and quality of services provided 
15 to young children.  
16              In Korea, South Korea, I've been working 
17 to help them figure out how to most -- you know, what 
18 might be an efficient way to coordinate or combine 
19 child care and education for children before they enter 
20 first grade.  
21         Q.   I know this is a tough question to totally 
22 quantify, but approximately how many publications have 
23 you authored?
24         A.   So I haven't counted recently.  Last time 
25 I counted, I think it was over 160.  So it's probably 
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1 less than 200.  But I don't actually know.
2         Q.   And approximately what percent of those 
3 have been in the area of early childhood education?
4         A.   I'd say it's the vast majority.
5         Q.   Dr. Barnett, have you been recognized by 
6 any courts as an expert in connection with litigation?
7         A.   I have.
8         Q.   Can you give us a sense of the cases that 
9 you've been recognized as an expert?

10         A.   I was an expert witness in Abbott v. Burke 
11 in New Jersey.  I was an expert witness in Driscoll in 
12 Massachusetts.  I had some involvement in a court case 
13 in Texas and in maybe Nebraska.  I'm a little -- it's 
14 on my CV, I think.  But I don't know that it ever got 
15 to the point that I was an expert witness in those 
16 states.
17              MS. BEZOZA:  Your Honor, plaintiffs move 
18 to have Dr. Barnett qualified as an expert in early 
19 childhood education.    
20              THE COURT:  Any objection?  
21              MS. MARKEL:  None, Your Honor.    
22              THE COURT:  All right.  He'll be admitted 
23 as an expert in that area.
24              MS. BEZOZA:  Thank you.  
25         Q.   (BY MS. BEZOZA)  Dr. Barnett, what were 
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1 you asked by plaintiffs' and plaintiff-intervenors' 
2 counsel to do in this case?
3         A.   I was asked to do -- to basically do three 
4 things:  The first -- and this isn't necessarily as I 
5 order-addressed them in my report.  But as I think of 
6 it logically, the first is to identify the educational 
7 needs of Colorado's young children, with a particular 
8 emphasis on disadvantaged children.  
9              The second is to address the potential for 

10 early childhood programs, preschool and kindergarten in 
11 particular, to meet the needs of Colorado's young 
12 children.  And, again, in particular, the potential to 
13 address the achievement gap in Colorado.  
14              And then third, to evaluate Colorado's 
15 policies and programs in preschool and kindergarten 
16 with respect to meeting the needs of Colorado's young 
17 children and what the potential of such programs could 
18 be to impact their school readiness and educational 
19 success.  
20         Q.   And what did you do in order to address 
21 those three issues?
22         A.   To address those three issues, I primarily 
23 reviewed documents, either paper documents or web-based 
24 documents, on children in Colorado.  So that includes 
25 both the studies of young children and school-aged 
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1 children in Colorado, the state's test data in 
2 Colorado, and the National Assessment of Educational 
3 Progress data on Colorado.  
4              A variety of reports that the state's 
5 produced on the preschool programs.  Data from the 
6 state's site visits in Colorado, the preschool 
7 programs.  Data that we've -- we obtained from the 
8 state for our annual preschool yearbook, which is a 
9 report on state preschool programs, with respect to 

10 Colorado.  And, of course, data on other states and how 
11 Colorado compares to them, which is the purpose of that 
12 preschool yearbook.  
13              And then in addition to that, we 
14 collected -- we say we; it's really me with one person 
15 assisting here in Colorado -- collected data from four 
16 plaintiff-intervenor districts with specific questions 
17 about what were they doing in early childhood, what are 
18 the needs -- basically those same questions, what are 
19 the needs of their kids, what are their programs like.  
20 And additional data on the actual classroom quality or 
21 process in preschool in those districts.  
22              MS. BEZOZA:  Your Honor, may I approach, 
23 please.    
24              THE COURT:  Yes.  Thank you.  
25         Q.   (BY MS. BEZOZA)  Dr. Barnett, can you look 
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1 at Exhibit 5504, please.  
2         A.   Yes.
3         Q.   And can you identify this document, 
4 please.  
5         A.   That's my report on preschool education in 
6 Colorado in response to the three basic questions that 
7 I -- 
8         Q.   So this is the report you issued in this 
9 case?

10         A.   Yes.
11         Q.   And if you'll look at page 24, please.  I 
12 believe it goes from pages 24 to 30.  Can you tell us 
13 what's contained on those pages?
14         A.   24 to 30 are the -- the references, the 
15 research literature and a number of data sources that I 
16 used as the basis for this report.
17         Q.   And then pages 31 to 32, can you tell us 
18 what's contained on those pages?
19         A.   31 and 32 are the state documents 
20 and -- that I looked at in preparing a report.
21         Q.   So is it fair to say that you looked in 
22 some form or another at all the documents on pages 31 
23 and 32?
24         A.   Yes.
25         Q.   How did the research process used in this 
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1 case compare to the other research you do?
2         A.   Well, the other research I do is -- falls 
3 into different categories.  So if we're -- a lot of our 
4 research is evaluating the specific impacts of the 
5 state or school district preschool or kindergarten 
6 program on children's learning and development.  That's 
7 a very long process.  You have to set up a specific 
8 research design.  And it's designed to tell you, you 
9 know, how much does this program contribute to 

10 children's learning and development.  
11              We also do studies where we review the 
12 literature in order to inform policy on a particular 
13 issue.  So what are the effects of class size, for 
14 example.  How much do teacher qualifications matter.  
15 What is an effective preschool program.  
16              This report is more like those kinds of 
17 research, in terms of reviewing the what does science 
18 tell us about all of these issues.  But it goes beyond 
19 that, because it's also about what do we know about 
20 Colorado's young children, what do we know about 
21 Colorado's program specifically.  So it's using those 
22 other kinds of documentary evidence in addition to the 
23 scientific literature to draw conclusions.  
24         Q.   And when you were talking about the 
25 research you do on the impacts of a preschool program, 
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1 you said it takes a long time.  Can you give us a sense 
2 of how long one of those studies takes?
3         A.   It would be really quick to do it in ten 
4 months or a year.  Often it's multiple years.
5         Q.   And you haven't done that kind of study in 
6 Colorado; is that correct?
7         A.   That's correct.
8         Q.   And are you aware of anyone else that's 
9 done that kind of work in Colorado?

10         A.   Certainly not in recent memory, by which I 
11 mean I don't know of anything in the last decade.
12         Q.   Dr. Barnett, are you -- were you 
13 compensated for your work and preparation of the report 
14 in this case?
15         A.   No, I was not.
16         Q.   And why did you agree to do the work in 
17 preparing your report on a pro bono basis?
18         A.   I guess I -- it's -- essentially I view 
19 that as part of my job as a professor in a state 
20 university, that my -- part of my job is to make 
21 science available in a way -- and accessible in a way 
22 that it has practical impacts.  And so translating our 
23 knowledge from the academic field into things that 
24 people can then interpret to make real decisions about 
25 the lives of young children is just part of my work.
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1         Q.   Can you please look at the bottom of   
2 page 1 of your report and tell us what your overall 
3 opinion is with respect to early childhood education in 
4 Colorado.  
5         A.   My overall opinion is stated right there 
6 in the final paragraph, which is that additional 
7 investments in intensive high-quality preschool 
8 education and full-day kindergarten could make a 
9 significant contribution toward closing the large 

10 educational achievement and attainment gaps, and by 
11 attainment I mean things like high school graduation 
12 and dropout, that are found in Colorado.  
13         Q.   Now I'd like to walk you through how you 
14 arrived at that opinion.  Dr. Barnett, can you tell us 
15 what Exhibit 10457 is?
16         A.   It's a PowerPoint on the effectiveness of 
17 quality early childhood education focused on Colorado.
18         Q.   And is this a PowerPoint you developed?
19         A.   For -- yes, at your request.
20         Q.   Can you look at this slide entitled 
21 "Impacts of Early Childhood Investments" and explain 
22 what is detailed here, please.  
23         A.   This slide summarizes the research on the 
24 long-term impacts of investments in early childhood 
25 development.  There really isn't and has not been for a 
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1 very long time any question about the short-term 
2 impacts.  The action and the research has really been 
3 about what are the long-term impacts.  We know those 
4 programs have short-term -- everybody does, right?  
5 That's just accepted.  What about the long-term 
6 impacts?  And so this is a summary of looking across 
7 all of the research, what are the impacts not that one 
8 study might have found, but that multiple -- you know, 
9 if you're looking at multiple studies to support any 

10 particular point, what are the things that we find.  
11              So that in the long term, high-quality 
12 intensive preschool education increases the achievement 
13 test scores, decreases special education and grade 
14 repetition, increases high school graduation, decreases 
15 behavior problems, delinquency and crime, increases 
16 employment earnings, decreases welfare dependency, 
17 reduces risky behaviors like smoking and drug use, has 
18 positive impacts on mental health, so reduces problems 
19 like depression.  
20              All of these things have consequences for 
21 the costs of government.  So if you look at that list, 
22 you can see the connection.  The things that make 
23 schooling expensive are special education, repeating 
24 grades, lots of failure that require remediation.  So 
25 if you reduce those problems, you reduce schooling 
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1 costs.  If you reduce problems like welfare dependency, 
2 child abuse, and neglect, you reduce Social Services 
3 costs.  
4              If you reduce crime, you reduce the costs 
5 of crime, the costs of the criminal justice system.  If 
6 you reduce risky behaviors, there's less teen 
7 pregnancy, there's less smoking-related morbidity, 
8 you're going to reduce health care costs.  
9         Q.   Why do we see these impacts?

10         A.   Pardon?
11         Q.   Why do we see these impacts?
12         A.   Well, the -- we see these impacts because 
13 the roots of all of these long-term problems really go 
14 back to early childhood development.  So disadvantaged 
15 children, for example, nationally are about 18 months 
16 behind in important areas of development like language.  
17 That sets children up to fail when they get to school.  
18 You could learn a lot in kindergarten if you're       
19 18 months behind and still get an F on your first 
20 reading grade in kindergarten or first grade, and you 
21 can set up -- that kind of thing sets up a cycle of 
22 failure.  
23              On the other hand, if you can prevent 
24 that, even if the child can get a C, you can set up a 
25 cycle of success and spin in the other direction.  
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1 There is some research that suggests that with respect 
2 to some of these health-related things, that these 
3 become embedded -- these problems become embedded in 
4 the child's biology.  Your brain becomes wired in a 
5 particular way.  You develop a fight-or-flight reflex 
6 that leads you, when you're 15 and someone bumps you in 
7 the hallway, to turn around and hit them instead of 
8 stopping, thinking, and saying I wonder why that 
9 happened.  Well, that became wired into your brain when 

10 you were 5.  That's why that -- you know, in a big 
11 sense, that's why that happened.  
12              That these long-term health impacts may 
13 also have become embedded in the child's biology, that 
14 their -- the -- their system is such that they 
15 have -- so, for example, high levels of cortisol 
16 associated with lots of stress actually affect you at 
17 the cellular level in ways that lead you to be less 
18 healthy as an adult.  
19              So these are things that we set up over 
20 the first five years of a life by very different 
21 experiences.  And it turns out that high-quality 
22 intensive preschool education has -- can have a 
23 sufficient impact to change those enough that we see 
24 very substantive changes in adults.  It's not a 
25 panacea.  It doesn't mean that every child that went to 
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1 preschool will be a success any more than every child 
2 who didn't go to preschool will be a failure.  
3              But what's remarkable, I think, to the 
4 general public, but that as an economist is perhaps 
5 easier to understand, is that even if you only have 
6 substantial, but moderate impacts on a young child's 
7 learning and development, that the economic value, 
8 the -- and what that really means is the consequences 
9 of those long term can be very, very large.  So you may 

10 only move a child -- so to take a concrete example, if 
11 you've increase -- if you have a 50 percent dropout 
12 rate for disadvantaged kids and you raise that to 
13 two-thirds, that's a huge difference in the lives of 
14 those children.  
15              There's still a third of them that dropped 
16 out.  All right?  So I don't want to give the 
17 impression that it's like a miracle cure.  But that 
18 nevertheless, when you have large impacts on young 
19 children, they have very substantial impacts on it.  
20 And there's no -- there's no magic, there's no mystery.  
21 Year by year -- this is part of my work on these 
22 longitudinal studies, has really been to chart impacts 
23 year by year.  So if you look year by year, you see the 
24 chain of impacts from 3 to 4, to 5, to 6, to 7, to 10, 
25 to 15, to 19, to 26, 27, to 40.
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1         Q.   And can you tell us what the research 
2 shows are the effects of high-quality preschool 
3 education on cognitive and social development?
4         A.   When you want to talk about what does the 
5 research show, it's very important to look at all of 
6 the research and not just part of it.  And so that's 
7 what we did by sponsoring a group to conduct what's 
8 called a meta-analysis, which is really just a 
9 statistical summary of what -- what did all the studies 

10 find.  All right?  Not excluding some of them, taking 
11 basically anything that would qualify as a research 
12 study.  
13              Since 19 -- from 1960 up to about 2002, 
14 which is when the data for this were collected, there 
15 were 123 different research studies.  And summarizing 
16 the impacts of all of those, what were the impacts on 
17 cognitive abilities, what were the impacts on 
18 social/emotional development and behavior, what were 
19 the impacts on schooling outcomes.  By far the largest 
20 category of research that is where the most effects 
21 have been estimated is in cognitive abilities.  
22              And so if we look at higher quality 
23 studies, that is, more rigorous research studies, we 
24 find that their effects are large enough to close about 
25 70 percent of the achievement gap, and long term you 
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1 close about a quarter to a third of the achievement 
2 gap.  And I think what emerges from this view of the 
3 entire literature is that long-term impacts are, as a 
4 rule of thumb, about half as large as short term.  
5              So if you want to close half the 
6 achievement gap long term with a preschool program, you 
7 need to close all of the achievement gap at the 
8 kindergarten door.  If you want to close a quarter of 
9 the achievement gap, you better close half of it at the 

10 kindergarten door.  That gives you some sense of the 
11 magnitude of the impact that these programs have to 
12 have.  And also, that as an average across the 
13 literature, they're capable of producing impacts of 
14 that size.  
15              We see improvements on social/emotional 
16 development because there are fewer measures.  We can 
17 say that they are persistent and long term, but we 
18 can't say whether they're smaller at the beginning and 
19 bigger at the end or vice versa.  And when you look at 
20 schooling outcomes, things like grade repetition, 
21 special education, high school graduation, you can't 
22 really look at short -- so there aren't any impacts at 
23 kindergarten entry on those things, and there's not a 
24 lot to be looked at in the early years.  
25              So we don't have the same kind of analysis 
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1 of so here's what you get at the beginning, here's what 
2 you get at the end.  The story with high school 
3 graduation, with how many years you spent in special 
4 education, how many times you were retained in grade is 
5 all at the end.  And we find, again, significant 
6 impacts on all of those kinds of outcomes across the 
7 board in the literature.  
8              MS. BEZOZA:  Your Honor, if I may 
9 approach.  I do have a copy of this presentation.  I 

10 apologize for not giving it to you sooner.    
11              THE COURT:  Yes.  Thank you.  
12         Q.   (BY MS. BEZOZA)  Dr. Barnett, can you tell 
13 us now what the research shows are the economic returns 
14 to pre-K for disadvantaged children?
15         A.   Yes.  And two of these studies are my 
16 work, the Perry Preschool and the Abecedarian.  Not my 
17 work alone; this research is conducted in teams.  And 
18 then the Chicago Child-Parent Centers.  The Perry 
19 Preschool and Chicago Child-Parent Centers are half-day 
20 preschool programs.  That's why they're less expensive.  
21 The Perry Preschool is obviously much more expensive 
22 than the Chicago program, because Perry Preschool had 
23 one teacher for every six children, basically.  And 
24 Chicago has one teacher for 18 kids, with an assistant.  
25              The Abecedarian program is a full-day, 
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1 year-round educational child care, birth to 5.  The 
2 other thing I didn't mention, Perry Preschool and 
3 Chicago start at age 3.  So the Abecedarian, much more 
4 expensive, much more -- it's birth to 5, full day, year 
5 round.  It's a lot more hours over a much longer period 
6 of time.  That's why it's much more expensive.  
7              The benefits are really taking the stream 
8 of those kinds of benefits that we talked about in that 
9 first slide, the -- and all of those kinds of cost 

10 savings that we talked about, and in addition increased 
11 earnings, the value of decreased crime not -- I mean, 
12 crime is -- reducing crime is important, not primarily 
13 because you reduce the costs of the criminal justice 
14 system, but because crime itself has a huge impact on 
15 people's lives.  And that can be to some extent 
16 quantified in economic terms, given an economic value.  
17              And you can look at so what do we save as 
18 a community by avoiding this much crime through 
19 preschool, and that basically gives you a cost for each 
20 year and a benefit for each year.  My job as an 
21 economist, or the economists who worked on the Chicago 
22 study, who have done exactly the same thing, is to 
23 identify all the costs and benefits each year, and that 
24 gives you a stream of costs and a stream of benefits.  
25              The stream of costs for a two-year 
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1 preschool program is pretty short, but the stream of 
2 benefits goes on a lifetime.  And what you want to do 
3 is convert that into a figure that tells you what's the 
4 value of that today.  I don't want to just add it up 
5 over a lifetime.  I don't have access to those benefits 
6 now; whereas I have to spend the money now, and that's 
7 something that's called discounted present value.  It's 
8 a very common standard economic procedure for figuring 
9 out what's the value today of a stream of economic 

10 returns over time.  And that's what the benefit figure 
11 is.  
12              So basically it's saying what -- the day 
13 the child walked into the preschool classroom, what --  
14 what was the value of how much I was going to have to 
15 spend on it, that's the cost.  And so for Perry, that's 
16 $17,600, basically.  And what's the equivalent value of 
17 that stream of benefits, what's it worth to me today?  
18 Or what's it worth to society today?  And the answer to 
19 that is 284,000 and change.  
20              Now, what's important is that for the 
21 part-day preschool programs, the benefits are basically 
22 an order of magnitude, that is, ten or more times, 
23 greater than the cost.  Because they're not precise 
24 estimates, they could vary.  But when you're in order 
25 of magnitude larger than the break-even point, which is 
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1 one to one, there's a lot of -- you know, whatever 
2 error could be in there is basically swamped by the 
3 magnitude of the benefit.  
4              Abecedarian, now you're looking at 
5 two-and-a-half times.  That only seems small in 
6 comparison to the ten times and 16 times for the other 
7 programs.  It's not a small return.  It's -- but if you 
8 could say -- if I walked down the street and I said 
9 I'll give you $70,000, you give me back 176 today, that 

10 would look like a pretty good investment.  All right?  
11 That's -- so it's only rel -- you know, only relatively 
12 speaking.  
13              And the differences, with only three 
14 studies there, you know, there are many more than three 
15 reasons why they could be different.  So it's very hard 
16 to say.  With the Abecedarian program, I think it is 
17 clear that to me, anyway, that -- this is a program 
18 implemented in Chapel Hill, North Carolina.  The other 
19 two programs are implemented in much more disadvantaged 
20 communities.  The magnitude of the benefit is to some 
21 extent proportional to the problem.  
22              If you don't have crime -- and there 
23 wasn't a lot of crime.  In Chapel Hill, North Carolina, 
24 people probably think they have a lot of crime.  
25 Compared to inner city Chicago, no, they don't.  So if 
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1 you don't have a problem, you can't fix it.  The good 
2 news is if you have really large problems, preschool 
3 can have a large impact.  
4         Q.   Can you please explain the different types 
5 of preschool programs that exist.  
6         A.   Well, preschool programs can basically be 
7 categorized into -- to three different categories.  You 
8 can break them apart into subcategories, but the way I 
9 think of them is there's private child care, and I 

10 include in that most private preschool.  In the early 
11 childhood field, the terminology doesn't really 
12 distinguish -- that people use in practice, and so if 
13 you -- if you ask a program is that -- is it a child 
14 care program, is it a preschool program, what's the 
15 name on the sign say?  That's not really a guide to 
16 differentiating programs.  
17              So when I say child care, I include most 
18 of what's private preschool in that.  Even if it's only 
19 a part-day program.  They're really not very different.  
20 All of them aim to be educational.  So you have child 
21 care programs, then you have public education preschool 
22 programs, whether they're state-funded or local.  And 
23 you have Head Start, which is the other big category.  
24 That's the federal government's preschool program for 
25 young children.  
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1              Now, if you look at infants and toddlers, 
2 you have different sets of programs for -- so, for 
3 example, you have Early Head Start, a variety of home 
4 visiting programs.  But the 3- to 5-year-old space, 
5 it's the ones I mentioned.
6         Q.   And which programs produce the greatest 
7 effects on children's learning and development?
8         A.   Well, I'd start out by answering that 
9 question by taking the child care and private preschool 

10 and saying right off the bat that the debate on those 
11 programs is whether they have any positive impact at 
12 all or whether they have negative impacts on children.  
13 Okay?  
14              So some of the literature indicates modest 
15 negative impacts, some of it indicates modest positive 
16 impacts, some of it both.  So that you might have a 
17 modest positive impact on cognitive development, a 
18 modest negative impact on social and emotional 
19 development.  But the most important thing to 
20 understand is all of those are tiny.  So no one thinks 
21 that these -- none of the scientific research on these 
22 programs shows them to have substantial effects.  
23              They may be tiny small, they might be tiny 
24 big, but they're small.  If we move to Head Start, I 
25 think that all of the research indicates Head Start has 
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1 positive impacts.  They are fairly modest, fairly small 
2 initially, and I think the best evidence is that 
3 they're very small long term.  
4              Then you get to the state and locally 
5 funded preschool programs sometimes run by the public 
6 schools, sometimes contracted to private providers 
7 through the public schools, but all under the auspices 
8 of public education.  And those programs vary widely.  
9 Some of them are highly effective and have very large 

10 impacts on children.  This has historically been true 
11 if you look at the research for 40, 50 years.  
12              And some of them are indistinguishable 
13 from child care.  Some of them are more like Head 
14 Start, in terms of having -- we don't have to worry 
15 that they have negative impacts, but their long-term 
16 impacts are probably very, very small.  And it really 
17 depends on the features of those programs and how well 
18 they're implemented.
19         Q.   Has the research on Head Start always 
20 shown minimal effects on learning and development?
21         A.   I think researchers would disagree.  All 
22 right?  So some -- I think there are some that say yes, 
23 the research has always said that.  I think the -- the 
24 research on Head Start has been more mixed.  For a very 
25 long time, we did -- we had only very problematic 
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1 studies of Head Start, studies that we were worried 
2 were biased, but where we couldn't be certain about the 
3 direction of the bias.  So have we underestimated 
4 program impacts?  Sometimes.  Are we overestimating 
5 program impacts?  Also probably sometimes.  
6              And it's really been only the last several 
7 years where we've had higher quality research, more 
8 rigorous research studies, where we could say either 
9 they're unbiased or we know the directions of the bias, 

10 and they provide good estimates of program's impact, at 
11 least over the first few years, where we can really be 
12 pretty confident that these are the true impacts of the 
13 program.
14         Q.   Can you give us some examples of state 
15 preschool programs that have had substantially larger 
16 effects on achievement than Head Start?
17         A.   Well, the Chicago Child-Parent Study 
18 Center, which is a child-parent-centered program, which 
19 is one of the three that has the long-term benefit-cost 
20 analysis, I would put it in that category.  I think 
21 people don't typically think of it as a state-funded 
22 preschool program.  But it's a program that was run by 
23 the public schools of Chicago through the typical 
24 process the local public schools use, which is some 
25 combination of state, federal, and local money.  
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1              So I would put it in that category.  What 
2 makes it important is that it's a -- unlike the Perry 
3 Preschool or Abecedarian, where you're talking about a 
4 hundred-something kids, it's thousands of kids over 
5 many, many years, a program run by the public schools, 
6 and we have data into the mid-20s, all the way through 
7 elementary and secondary school, into adulthood, on the 
8 impacts of that program.  And they're much larger 
9 impacts of that Chicago program than of child care and 

10 of Head Start.  
11              And you also have, you know -- then you 
12 have similar data, but not so long term, on programs in 
13 places like Oklahoma and New Jersey.
14         Q.   Can you explain what some of the data on 
15 New Jersey shows?
16         A.   Well, New Jersey has a full-day, intensive 
17 preschool program beginning at age 3.  Now, every child 
18 doesn't attend at age 3, so we estimate the impacts of 
19 that program from having one year, the impacts of the 
20 program from having two years, although we're working 
21 on the age -- the fifth grade follow-up right now; we 
22 don't have the data.  The only data we have are through 
23 second grade.  
24              And to -- so that we can compare them to 
25 other studies like the Chicago Child-Parent Center, we 
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1 convert effects from whatever the metric is, whatever 
2 the measure is on a particular test to a standard 
3 effect size so that we can compare the effect size for 
4 language or math from New Jersey to the effect size 
5 from Chicago or Oklahoma or Head Start or any of these 
6 other studies.  
7              The effect size, it's important to 
8 understand, is -- so if you had an effect size of one, 
9 that would be sufficient to close the entire 

10 achievement gap.  All right?  So you can think of 
11 effect size as -- as roughly equivalent to the 
12 percentage of the achievement gap that you can close 
13 with this program.  
14              So in New Jersey, at second grade, one 
15 year of preschool, you're basically closing 20 to     
16 25 percent of the achievement gap, producing an effect 
17 that size, in language and math from one -- for kids 
18 who had one year.  For kids who had two years, you're 
19 getting about twice -- maybe not quite twice that, but 
20 approximately.  All right?  So 40 -- closing about    
21 40 percent of the achievement gap, having an effect 
22 that size from two years of preschool at the end of 
23 second grade.  
24              Now, we don't know about grade repetition 
25 except at the end of grade 1.  But if we look at that, 
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1 we see already that if you didn't go to preschool --  
2 and this is within districts.  All right?  So if you 
3 didn't go to preschool, your chances of being held back 
4 by the end of first grade were one in ten.  10 percent.  
5 7 1/2 percent with one year, 5 percent with two years.  
6 So, again, we see this stair step of the -- you get 
7 close -- you know, about twice the impact from two 
8 years that you get for one.
9         Q.   Can you tell us what the research shows 

10 about who benefits from quality preschool education?
11         A.   Well, I think to answer that question, 
12 it's best if I start with the problem.  Okay?  Because 
13 as I indicated, the magnitude of your benefit is 
14 proportional to the magnitude of the problem that 
15 you're trying to solve.  And I think that we have come, 
16 in the United States, to think that the achievement 
17 problem is only a problem of poor children.  And while 
18 it is true that the problem is much more serious for 
19 poor children, numerically, a lot of the problem of 
20 school failure, kids who have to repeat a grade, kids 
21 who drop out of high school, that in terms of sheer 
22 numbers, about half the problem is kids who aren't 
23 poor.  
24              All right?  So school failure is not a 
25 problem that's limited to children in poverty.  And it 
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1 turns out that preschool program benefits children 
2 above the poverty line.  Even highly advantaged 
3 children derive some benefit from high-quality 
4 intensive preschool education.  
5              Do they derive as much?  Well, the 
6 evidence is mixed on that.  I'd say on balance no.  The 
7 effects are smaller.  And, again, I go back to this 
8 proportionality idea, that the children who are 
9 farthest behind are going to gain the most.  But the 

10 notion that everything's okay with all of the kids who 
11 aren't poor is just wrong.  There's plenty of problem 
12 there to be fixed.  And preschool can have a 
13 substantial impact on that.  
14              Now, I think there are additional issues 
15 there for disadvantaged children besides that they gain 
16 more.  So children learn from their peers.  If there's 
17 just a program for poor kids, the only kids who are in 
18 it are poor, then I don't have non-disadvantaged peers 
19 to learn from.  If you put me in a program that's just 
20 for autistic kids, where are my non-autistic role 
21 models?  If you want me to learn English and I'm in a 
22 program where all the other kids also don't speak 
23 English, where are the kids that I speak English with?  
24              So I think there's research that says that 
25 while it's logical that the research also says these 
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1 peer impacts, while they're not as big as the direct 
2 impact of the program, these are important.  There's 
3 also an issue of coverage of disadvantaged children, 
4 disadvantaged being in poverty, low income.  It's a 
5 transitory condition.  Now, it may move back and forth, 
6 in and out of it, but it means that if I'm trying to 
7 target a program, I'm shooting at a moving target, and 
8 I'm going to miss a lot.  The more narrow my targeting 
9 is, the more of my targets I'm going to miss.  

10              All right?  So the -- and -- so -- and if 
11 you think about it in practical terms, it's not just 
12 the problem of from the agency side of identifying the 
13 right people, it's also a problem on the side of the 
14 people you're trying to serve, who may want to avoid a 
15 program if -- so what I know is that you have a program 
16 for poor people or you have a program for kids who have 
17 problems.  I don't want my kid to go to that and be 
18 identified as one of those children.  That's a real 
19 problem.  
20              How do I know if I qualify?  My husband 
21 and I have had five different jobs, part-time this and 
22 that over the last year.  Do I know if I qualify for 
23 your income guideline or not?  Probably not.  If I see 
24 a child in Burger King who's 4 years old and I know 
25 there's a program for 4-year-olds in the middle of the 
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1 school day, do I know to say something to the mom about 
2 her kid could be in preschool?  If there's a targeted 
3 program, no.  If I'm in New Brunswick, New Jersey, 
4 where I work, yes, there's a universal program for 
5 4-year-olds.  If I see a 4-year-old in Burger King in 
6 the middle of the day, I know the kid's in the wrong 
7 place.  
8         Q.   So what is your opinion as to whether 
9 preschool programs should be targeted?

10         A.   I think that targeting is economically 
11 inefficient.  That from point of view of well-spent 
12 public dollars, it turns out that it actually -- the 
13 taxpayers are better off with the universal program 
14 than a targeted program.  From point of view of 
15 reaching disadvantaged kids, your coverage would be 
16 more complete with a universal than a targeted program, 
17 that your impacts for every dollar spent on a 
18 disadvantaged kid will be larger from a universal 
19 program than from a targeted program.  
20              So I -- you know, you line it up 
21 all -- all the way across, I think it's -- you know, 
22 from a variety of different perspectives, a universal 
23 program is preferable to a targeted program.
24         Q.   Dr. Barnett, on page 8 of your report, you 
25 state, "In general, research finds that programs with 
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1 the largest and longest lasting effects are more 
2 educationally intensive and expensive."  Can you please 
3 explain what you meant there.  
4         A.   The -- if you look at, again, the entire 
5 research literature, but also looking at key studies, 
6 that some of them tell us more than others, I think 
7 it's clear that long-term effects are proportional to 
8 short-term effects.  If your short-term effects are 
9 very small, you won't see anything in the long term.  

10 If you want big impacts long term, they have to be 
11 really big short term.  
12              What are the programs that produce really 
13 big short-term and big long-term impacts?  They are 
14 programs that are more expensive.  Why are they more 
15 expensive?  Because they have better pay, better 
16 trained, better educated teachers.  They have more 
17 supports for those teachers.  They have smaller classes 
18 and ratios.  They provide more hours of services.  
19              All of those things make a program more 
20 intensive.  The Perry -- take, for example, on that 
21 slide the Perry Preschool and the Chicago.  The Chicago 
22 Child-Parent Center program was effective.  Much more 
23 effective than many of the preschool programs that we 
24 have today.  But it's not as effective as the Perry 
25 Preschool program.  What's the problem?  They're both 

3093

1 half-day preschool programs beginning at age 3.  What's 
2 the big difference?  Well, one teacher for every six 
3 children in the Perry Preschool program, one teacher 
4 and an assistant for 18 kids in Chicago.  That makes 
5 for a big difference in the intensity of the program.  
6              And then you go to child care programs, 
7 where you may have one poorly trained teacher for 24 
8 kids at the other extreme, and you're going to have 
9 something that is then much weaker than the Chicago 

10 program, and potentially harmful.  
11         Q.   So are there certain program standards 
12 that have been shown to have greater effects on 
13 achievement?
14         A.   It's very difficult to look at -- and 
15 we've done this.  We've -- it's very difficult to look 
16 at individual program features and say what is the 
17 contribution of this feature to effectiveness.  
18              If you do that, clearly group size and 
19 ratio stand out.  With the other characteristics, it's 
20 not so clear.  I think the evidence does favor teachers 
21 who are more highly qualified, better educated.  But I 
22 think there isn't -- that's the wrong way to look at 
23 it.  That it's not looking at individual program 
24 features and saying which of these do we need, which of 
25 these don't we need.  
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1              I think what the research allows us to do 
2 is turn that question somewhat differently and say what 
3 are the characteristics of the programs that we know 
4 have produced large and lasting impacts on kids.  Not 
5 what are the characteristics of the programs that might 
6 do that, but -- we don't really know.  But what are the 
7 characteristics, what are the features of programs that 
8 we know produce large, lasting impacts?  Small classes, 
9 strong, well-educated teachers adequately paid, strong 

10 supervision and support, good curriculum, a continuous 
11 improvement process.  All right?  
12              So that you're engaging constantly and 
13 making sure that these resources, which is really what 
14 I've been talking to up till now in these lists of 
15 features, that these resources are effectively and 
16 efficiently applied to produce results.  So you can 
17 have resources and don't get the results if you don't 
18 have the processes in place to make sure that you're 
19 getting everything out of them that you can.
20         Q.   At the bottom of page 10, you talk about 
21 that a preschool requires a system that's adequately 
22 supported at both the local and state levels.  Can you 
23 tell us what that support should look like?
24         A.   That support should consist of the things 
25 that we ordinarily think of as -- say you have to have 
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1 a financial accountability system, you need a 
2 supervisory structure with administrators who are 
3 responsible for the program, but also administrators 
4 who are responsible for the program in the academic 
5 sense, that the education is what it ought to be.  
6              And you need a -- what I referred to 
7 before as a continuous improvement process.  And the 
8 continuous improvement process is really a structure 
9 that's put in place to ensure that -- so thank you for 

10 putting that up.  
11              And in the early -- this is something, 
12 actually, that is taught in preschool.  In preschool it 
13 would be called plan, do, review.  So it's not 
14 complicated.  And it is what if you were in the 
15 business world, any successful business person would 
16 tell you you need this to make your business 
17 successful.  
18              But you begin with the development of 
19 standards.  You measure and assess your progress.  You 
20 then analyze and plan for how you're going to respond 
21 to what you've learned.  You implement professional 
22 development and technical assistance, and then you 
23 repeat.  
24              At the -- at the individual classroom and 
25 district level, what this really means is that there's 
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1 an educational leader, and often today that is combined 
2 with a coaching system, and the educational leader and 
3 the coach may or may not be the same person.  But 
4 there's someone who's in the teacher's class very 
5 frequently working with the teacher.  
6              So at the teacher level, the teacher is 
7 collecting data on student progress, is doing 
8 self-assessments of her own practice, reflecting on 
9 that.  All right?  So the teacher's going through this, 

10 this is what I have to accomplish with each child, with 
11 each individual, this is what this child needs to learn 
12 this week.  All right?  At that level is working on 
13 measuring and assessing progress, analyzing and 
14 planning, reflecting and improving their practice.  
15              But it's not enough for the teacher to do 
16 that alone.  So someone has to be coming in and working 
17 with the teacher.  Most teachers who are not doing what 
18 they ought to be doing in the classroom are doing it 
19 because they don't know they're doing it wrong.  All 
20 right?  So if I'm just reflecting on my own without any 
21 external input, I'm unlikely to correct a lot of those 
22 problems.  So I need someone coming into my classroom 
23 frequently who provides a check, a check on my 
24 assessments of the children's learning and development, 
25 a check on my own practice, and then can tell me how 
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1 to -- what I need to do to change.  
2              That -- that needs -- is bumped up from 
3 the classroom level to the district level.  The same 
4 kind of process needs to be happening district-wide, so 
5 that the district has some sense of is our overall 
6 program of professional development working.  Our child 
7 study teams, are they providing the right support to 
8 teachers with kids who have behavior problems.  I mean, 
9 that's a separate part of this support structure and 

10 infrastructure, really, that schools have to have.  You 
11 think of it as a pyramid at the bottom level.  
12              The teacher is the first line dealing with 
13 every problem.  Some problems are of great severity 
14 that the teacher needs some help.  All right?  And you 
15 move up that pyramid with fewer and fewer children 
16 who -- but at some point, the child may need to be 
17 moved to another setting.  All right?  Maybe it's a 
18 different teacher's classroom, maybe it's a special 
19 setting that's more appropriate for that child.  
20              So all of that has to be in place at the 
21 district level.  A district has to be monitoring their 
22 progress, analyzing and planning, creating professional 
23 development and technical assistance.  And then you 
24 bump that up again to the state level.  All right?  So 
25 this is the old problem of, you know, so who's guarding 
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1 the guardians?  All right?  So each level up.  
2              Now the state has to be paying attention 
3 to what are they doing at the district level, giving 
4 the district the feedback to keep them -- so each of 
5 these is basically trying to keep -- to make sure that 
6 their self-assessments at the teacher level, at the 
7 district level are accurate.  That their assessments of 
8 how their kids are doing are not overly rosy of their 
9 own practice.  And that they're getting appropriate 

10 feedback on what they should do.  
11              So at the state level, it's measuring and 
12 assessing the progress of the kids, it's analyzing and 
13 planning.  So if the kids are doing well in 
14 language -- and this is a hypothetical.  All right?  If 
15 the kids are doing well in language development, and 
16 when we look at -- statewide at the quality of teaching 
17 in the classroom, they're doing pretty good on language 
18 and literacy, but if we see there's not a lot of 
19 learning taking place in math and teachers aren't 
20 engaging in a lot of good math practices, then we need 
21 to engage in a statewide effort to see that there's 
22 professional development across the board in 
23 mathematics.  
24              If you're not collecting those data, if 
25 you're not analyzing and planning, if you're not doing 
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1 that, that just doesn't happen.
2         Q.   What type of assessment is needed?
3         A.   The type of assessment that's needed 
4 depends on the purpose of the assessment, and it varies 
5 by level.  So a teacher needs one kind of assessment, 
6 typically through anecdotal record-keeping, and what's 
7 my child doing, what is each child doing right now, and 
8 how have they been doing day by day.  So I'm building a 
9 record on a child's actual performance in the classroom 

10 in a broad range of abilities and skills and tracking 
11 that and using that to plan my teaching for each child.  
12              And that's a particular kind of 
13 assessment, and curricula have assessment systems to 
14 develop to work with them.  There are also other 
15 systems that is -- there are a variety of things that 
16 teachers can use to do that.  
17              As you move beyond that level, to the 
18 district and the state level, you need a different kind 
19 of assessment.  Those kinds of assessments that 
20 teachers do at that level, I don't think people have 
21 worked out the problems of how do you reliably 
22 aggregate them, how do you interpret them, and how do 
23 you keep the teacher anchored.  All right?  That the 
24 teacher doesn't -- because this is based on a teacher's 
25 relative judgment about each individual child.  What do 
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1 you anchor that at?  And that's where I think you need 
2 standardized assessment.  
3              Not for every child, just on samples of 
4 children.  So that you get some sense of at the 
5 district level how are our kids doing.  Not just based 
6 on teacher report, but based on standardized 
7 assessments that we know are validated for this 
8 purpose.  And then we can compare what teachers are 
9 saying.  So if -- you know, if teachers think the kids 

10 aren't doing well, but they are on a standardized 
11 assessment, then there needs to be feedback to the 
12 teachers.  
13              Vice versa.  If the teachers think the 
14 kids are doing great when they leave and they're      
15 18 months behind in their language development, then 
16 there needs to be some serious work with the teachers 
17 on their assessment.  And similarly at the state level, 
18 the state needs to be tracking district by district and 
19 statewide how are our kids doing on some kind of 
20 standardized assessment.  
21              Again, you don't test every child.  If you 
22 just wanted to know about kids in Colorado at 
23 kindergarten entry, a thousand is probably good enough.  
24              MS. BEZOZA:  Your Honor, I'm at a good 
25 stopping point for our midmorning break, if that's okay 
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1 with you?  
2              THE COURT:  Okay.  That'd be fine.  Let's 
3 say about five to, take about 20 minutes.  Is that 
4 okay?  
5              MS. BEZOZA:  Sure.    
6              THE COURT:  Okay.  Five to 11:00.  Okay.  
7 We'll reconvene at that time.  Thank you.  
8              (Recess taken, 10:35 a.m. to 10:58 a.m.)
9              THE COURT:  All right.  We're back on the 

10 record in Case 05CV4794.  Yes.  
11              MS. BEZOZA:  Thank you, Your Honor.  
12         Q.   (BY MS. BEZOZA)  Dr. Barnett, what type of 
13 data do you look at to determine school readiness at 
14 kindergarten entry?
15         A.   Well, typically I would look at data on a 
16 child's social and emotional, cognitive, language 
17 development at kindergarten entry.  If that's not 
18 available, then I have to look at data later on and 
19 draw inferences from later data based on what the 
20 research tells us.  So given where a child is at fourth 
21 grade, what were they likely to have looked like at 
22 kindergarten entry.
23         Q.   And was the type of data that you prefer 
24 to look at available in Colorado?
25         A.   There was only a very small amount of data 
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1 I could find for Denver.  But statewide I couldn't find 
2 any.
3         Q.   And so what data was available to you to 
4 make some determinations about school readiness in 
5 Colorado?
6         A.   Well, in addition to data from a preschool 
7 study in Denver, data from the National Assessment for 
8 Educational Progress, data from state assessments, 
9 third and fourth grade.

10         Q.   And what conclusions did you draw from 
11 that data?
12         A.   The conclusions that I drew from those 
13 data were that Colorado appears to be somewhat above 
14 average with respect to the readiness and early school 
15 success of children.  But it has a very large -- larger 
16 than average achievement gap.  So that 
17 disadvantaged -- economically disadvantaged children, 
18 minority children, and in particular English language 
19 learners are very far behind other children.  And when 
20 you see those gaps at third and fourth grade as large 
21 as a standard deviation, then when you see the big 
22 differences in the percentage who are unprepared or who 
23 are below basic or who are not proficient, those are 
24 indicative of very large gaps in readiness at 
25 kindergarten entry, and indeed the data from Denver 

3103

1 show exactly that.  
2              MS. BEZOZA:  Your Honor, may I approach, 
3 please, with a copy of the next exhibit.    
4              THE COURT:  Yes.  
5              MS. BEZOZA:  And I should mention, this is 
6 a 300-plus document, so I just have an excerpt.    
7              THE COURT:  Thank you.  
8         Q.   (BY MS. BEZOZA)  Dr. Barnett, can you 
9 please tell us what Exhibit 5505 is.  And this has 

10 previously been admitted into evidence.  
11         A.   Yes.  This is The State of Preschool 2010, 
12 the State Preschool Yearbook.  It's the annual 
13 publication of the National Institute for Early 
14 Education Research on state preschool programs.  It 
15 also contains some data on child care programs and data 
16 on Head Start state by state so that comparisons can 
17 be -- so -- well, first purpose is just so that people 
18 can know what goes on in their state, and the second is 
19 so they can then compare it to what goes on in other 
20 states.
21         Q.   And just to be clear, this is a document 
22 that your organization puts out yearly?
23         A.   Yes.
24         Q.   And what's the purpose of the document?
25         A.   The purpose of the document is to provide 
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1 accurate, up-to-date information on state policies with 
2 respect to preschool, the context for those policies, 
3 in terms of other programs like child care and Head 
4 Start in a state, and to enable the public to 
5 understand what is it exactly that our state has in 
6 place with respect to policies and programs and how 
7 does this compare to what other states do.
8         Q.   For how many years has NIEER been 
9 publishing a State Preschool Yearbook?

10         A.   The NIEER book goes back to 2002.
11         Q.   Can you look at page 25?  And I gave you a 
12 few of the pages in your packet.  It's hard to read up 
13 on the board, but can you give us a sense what are the 
14 standards that NIEER uses to evaluate state preschool 
15 programs?
16         A.   Well, our report is, as much as possible, 
17 just the facts, rather than evaluative.  It doesn't 
18 mean we don't draw conclusions about what those facts 
19 mean, but it's primarily about the facts.  And it's 
20 facts in three areas:  Access, which is about 
21 enrollment and the characteristics of programs, so what 
22 are the eligibility requirements, what are the hours of 
23 operation, operating schedule, that you can see is 
24 contextualized with special education enrollment, 
25 federally funded Head Start enrollment, and then the 
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1 state-funded Head Start enrollment, which some states 
2 do, others don't.  
3              Then we have a quality standards 
4 checklist, and this is with respect to state policies 
5 on ten -- ten benchmarks that based on the research 
6 we've come to conclude are important for program 
7 effectiveness.  Not each -- as I've explained, not each 
8 alone.  These features are important together.  
9              And we set benchmarks for minimums that we 

10 think that states ought to achieve.  And these 
11 benchmarks and the standards are, again, set based on 
12 the evidence of not what could be effective or what 
13 might be effective, but what do we know are the 
14 features of programs that have been effective.  
15              Without setting too high a bar.  So these 
16 are not ideal standards, these are not the standards 
17 for if we wanted a highly effective program, what is it 
18 we'd like to see a state see to assure that, they're 
19 more in the category of what's the least we think a 
20 state could get by with and still say that it has a 
21 program that's like the programs that we know are 
22 highly effective.  
23              And then finally, resources is basically 
24 about how much the state spends, where does the money 
25 come from.  And we look at that in terms of children 

3106

1 enrolled, but also in terms of children in the state.  
2 We compare that to how much they spend on K-12, on how 
3 much Head Start costs in a state, to provide some 
4 perspective on at the -- you know, within a state on 
5 what the state's spending, as well as to make possible 
6 cross-state comparisons.
7         Q.   Are you generally familiar with Colorado's 
8 preschool program?
9         A.   Yes.  

10              MS. BEZOZA:  Your Honor, may I approach 
11 with a copy of this exhibit, please.    
12              THE COURT:  Yes.  
13         Q.   (BY MS. BEZOZA)  10169.  So, Dr. Barnett, 
14 can you identify Exhibit 10169, please.  
15         A.   The Colorado Preschool Program 2010-2011 
16 Handbook.  
17         Q.   Can you look at page 26, please.  Again, 
18 I've given you just the relevant page of a large 
19 document.  Can you please tell us who is eligible for 
20 Colorado's preschool program.  
21         A.   Well, eligibility for Colorado's preschool 
22 program is defined in terms of age.  So a child must be 
23 3, 4, or 5 years old.  The -- if a child's 4 or 5, then 
24 they have to be eligible for kindergarten the next 
25 year.  I presume that's so children don't attend for 
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1 three years before they start kindergarten when they 
2 are eligible to enter kindergarten earlier.  
3              There are risk factors that a child has to 
4 have in order to qualify for eligibility.  If a child's 
5 3, they have to have three significant risk factors.  
6 The document identifies the risk factors.  There's a 
7 fairly long list of them.  The first is free and 
8 reduced-cost lunch, second is homelessness, an abusive 
9 adult residing in the home of the child, drug or 

10 alcohol abuse in the child's family, a teen parent 
11 unmarried at the time of the birth of the child, the 
12 child's parent or guardian hasn't completed high school 
13 or an equivalent, frequent relocation to new 
14 residences, and poor social skills of the child.
15         Q.   Now if we look back at Exhibit -- oh, I'm 
16 sorry.  
17         A.   Then I forgot that at the end there's 
18 also -- if they're in need of language development, 
19 including, but not limited to, limited English 
20 proficiency.
21         Q.   Now, if we look back at the NIEER 
22 Preschool Yearbook, which is Exhibit 5505.  And let's 
23 look at Colorado's write-up.  It's on pages 38 to 39.  
24 Can you tell me how the information on Colorado was 
25 obtained?
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1         A.   We obtained the information on Colorado 
2 from the State of Colorado, from the people in the 
3 early childhood division.  I don't remember exactly the 
4 name of the office.
5         Q.   From the state department of education?
6         A.   Yes.
7         Q.   And can you please explain the access 
8 information at the top of page 39.  
9         A.   So the -- the access information is 

10 divided -- is both -- gives you both total enrollment, 
11 which was for the 2009-'10 year, 19,496.  And then it's 
12 divided into 3- and 4-year-olds and presented as 
13 percentages of the total population.  
14              So for 4-year-olds, 20 percent of the 
15 state's 4-year-olds were enrolled in the state 
16 preschool program.  And enrollment is defined in terms 
17 of slots, right?  So if -- if -- and it's possible that 
18 there are more children who were there for a few days 
19 and passed through, that kind of thing.  But basically, 
20 how many children can you serve in this program.      
21 20 percent of the 4-year-olds.
22         Q.   And that's total 4-year-olds in the state?
23         A.   Total 4-year-olds in the state.  Then     
24 7 percent of the 4-year-olds are in Head Start,        
25 5 percent in preschool special education.  We try to 
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1 un-duplicate those numbers.  That is, we try to 
2 eliminate overlap.  That's difficult to do, and I can't 
3 say that none of the 7 percent and the 5 percent are in 
4 the 20 percent.  We try to see that that's true.  But I 
5 can't guarantee that.  
6              And then the remaining 68 percent are 
7 in -- don't go to preschool or go to some kind of 
8 private program.  Might be a home-based provider.  
9 There are not data available to determine where those 

10 children are on a state-by-state basis.  
11              For 3-year-olds, you can see that it's    
12 6 percent in the Colorado Preschool Program, 5 percent 
13 in Head Start, 3 percent in preschool special 
14 education, and the remaining 86 percent are at home or 
15 somewhere else.
16         Q.   What are the hours of operation of 
17 Colorado's preschool program?
18         A.   I think I would believe there's a footnote 
19 here, and so this is the minimum.  And the minimum is 
20 two-and-a-half hours a day, four days a week.  Programs 
21 can do more than the minimum, but that's the minimum 
22 requirement.
23         Q.   And what's your opinion on the sufficiency 
24 of those hours?
25         A.   Well, the -- the sufficiency of those 
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1 hours depends on what you're trying to accomplish and 
2 the intensity of the program.  So, for example, the 
3 Perry Preschool program, well known, highly effective, 
4 was only two-and-a-half hours a day for five days a 
5 week.  But it had one teacher for every six children.  
6 So that allows an intensity within those hours.  All 
7 right?  So in the extreme, if you had one-to-one 
8 tutoring for two hours a day five days a week, that 
9 would be an intensive program.  

10              So how much the hours matter depends on 
11 how big an impact you're trying to have and the other 
12 features of your program.  Given the other features of 
13 the program, I think it's clear that a program that was 
14 full school day, five days a week, would have 
15 substantially larger impact than this program only 
16 offering two-and-a-half hours a day.  
17              Now, I can't say how many programs on the 
18 ground actually offer more hours than that.  But, 
19 again, it would depend on, you know, are they offering 
20 those more hours by having supplemental child care or 
21 Head Start or something else wrapped around the 
22 program.  Again, that speaks to what's the intensity 
23 and effectiveness of what's happening in those hours.  
24 So an hour isn't an hour.  It depends on what's going 
25 on.
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1         Q.   And based on what you know about what's 
2 happening during the day and the other standards that 
3 affect Colorado's preschool program, what's your 
4 opinion about providing a half-day program to 
5 Colorado's 3- and 4-year-olds?
6         A.   That a full-day program would be 
7 substantially more effective in improving children's 
8 learning and development.
9         Q.   And what does the research show about the 

10 number of years that a preschool program should be 
11 offered?
12         A.   The -- it's very hard to draw those 
13 comparisons.  And we don't have experimental studies 
14 comparing numbers of years.  But I think the research 
15 is fairly clear that more years are better.  There's 
16 not a clear drop-off that -- where it's too early to 
17 start.  But the data from New Jersey, for example, I 
18 think are indicative.  Two years is providing twice the 
19 impact of one year.  Two years of a half day in some of 
20 our other studies produce impacts that are equivalent 
21 to one year of full day.  It's not -- all right?  It's 
22 not -- you've basically doubled the number of hours in 
23 two different ways and gotten the same result.  
24              Now, that doesn't -- you know, again, two 
25 years of full day, again, add even more.  But it looks 
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1 like both lengthening the day and starting earlier are 
2 both ways of increasing impacts of the program.
3         Q.   Are you familiar with the way the term 
4 "unmet need" is used in Colorado with respect to CPP 
5 participation?  And by CPP, I'm referring to the 
6 Colorado Preschool Program.  
7         A.   Yes.
8         Q.   Can you please explain what your 
9 understanding of that term is.  

10         A.   My understanding of the term is that unmet 
11 need is determined by taking the number of children who 
12 are served in preschool and subtracting that from the 
13 number who qualify for free or reduced lunch.
14         Q.   And do you have an opinion as to that 
15 method of determining unmet need?
16         A.   Well, that method is inconsistent with the 
17 state's definition of eligibility, eligibility as 
18 defined in terms of that long list of risk factors, 
19 only one of which is whether they qualify for free or 
20 reduced lunch.  And many of the children who have those 
21 other risk factors could have multiple, two or three of 
22 those risk factors, don't qualify for free and reduced 
23 lunch.  So many of the children who are eligible are 
24 simply being left out of the calculation of unmet need.  
25              So there's a problem with the denominator, 
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1 if you think of it as a ratio.  But there's also a 
2 problem with the numerator, which is the assumption 
3 that every child that's being served meets the free and 
4 reduced lunch requirement.  And I haven't seen any data 
5 that says that that's the case.  And as I mentioned 
6 before, that's a moving target.  All right?  
7              So that the percentage of children who 
8 fall below that income threshold will differ at the end 
9 of the year, beginning of the year, when the child's 3, 

10 when the child's 4.  So you have problems with both of 
11 those numbers in terms of accurately identifying unmet 
12 need.  
13         Q.   Putting aside the problems with that 
14 calculation, have you looked at Colorado's data on 
15 unmet need?
16         A.   Yes.
17         Q.   Can you look at Exhibit 10455, please.  
18              MS. BEZOZA:  Your Honor, may I approach 
19 with a copy of this exhibit, please.    
20              THE COURT:  Yes.  Thank you.  
21         Q.   (BY MS. BEZOZA)  So I'll represent for the 
22 record that Exhibit 10455 has data for the school 
23 districts involved in this case taken from the unmet 
24 needs spreadsheets that were produced by the state and 
25 are already in evidence as Exhibit 18.  
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1              Can you look at this chart and tell us 
2 what the unmet need is for Aurora, which is listed as 
3 Adams Arapahoe 28J?  
4         A.   Yes.  586 children.  
5         Q.   And what about unmet need in Denver?
6         A.   The unmet need in Denver is identified as 
7 880 children.
8         Q.   And unmet need in Colorado Springs 11?  
9 And, again, this is based on the state's definition of 

10 unmet need.  
11         A.   800 children.
12         Q.   And do you know whether the numbers in 
13 this chart include unmet need for 3-year-olds in the 
14 state?
15         A.   My understanding is they do not.
16         Q.   So the state only reports unmet need for 
17 4-year-olds?
18         A.   That's my understanding.  
19              MS. BEZOZA:  Your Honor, I move to admit 
20 Exhibit 10455.    
21              THE COURT:  Any objection?  
22              MS. MARKEL:  No objection, Your Honor.  
23 Just a clarification that it's unmet need for CPP 
24 preschool.  
25              MS. BEZOZA:  That's correct.  
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1              THE COURT:  I'm sorry, I didn't hear that.  
2              MS. MARKEL:  It's unmet for CPP preschool, 
3 doesn't include Head Start or other preschool programs 
4 offered in Colorado.  
5              THE COURT:  All right.  Thank you.  With 
6 that understanding, 10455 will be admitted.  
7              MS. BEZOZA:  Thank you.  
8         Q.   (BY MS. BEZOZA)  Dr. Barnett, turning back 
9 to your report.  On page 15, you conclude that 

10 "Colorado serves far fewer than half the 4-year-old 
11 children who are at risk of inadequate preparation for 
12 school and lead to school failure by the state's own 
13 definition."  Can you explain that conclusion to us?
14         A.   Well, that conclusion is true, I think, if 
15 simply taking the number of children who qualify for 
16 free and reduced lunch and the number of children who 
17 are served in the state preschool program at age 4.  
18              In addition, even if you add in Head 
19 Start, if you take into account the numbers of other 
20 children who are likely -- and I don't have a 
21 personalized estimate of that, but I do know that the 
22 percentage of children who are poorly prepared in terms 
23 of social skills is similar to the percentage who are 
24 poorly prepared academically, and they don't match one 
25 to one, that all ELL children are not low income.  
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1              And so if we take those things into 
2 account, it seems likely that the percentage of 
3 children who are eligible is far higher than even 
4 the -- if you were to add -- I wouldn't, but if you did 
5 add Head Start, you still wouldn't be close to serving 
6 half of the children who meet the eligibility 
7 requirements in terms of risk factors at 4.
8         Q.   And you said you wouldn't add Head Start 
9 in.  Why is that?

10         A.   Well, because I think the best research 
11 shows that Head Start is not currently an effective 
12 means of substantially improving children's school 
13 success and any of those other things that we looked at 
14 in terms of long-term impacts.  So not their school 
15 success, not their social success, not their economic 
16 success, not their ability to participate in the 
17 social, political, or economic life of the state.  In 
18 fact, it's very unlikely to have noticeable impact on 
19 those things at all.  
20         Q.   So we looked at access to Colorado's 
21 preschool program.  Now let's talk a little bit about 
22 the quality of the Colorado Preschool Program.  What is 
23 your opinion on the quality of the program?  And I'll 
24 put back on the NIEER report, page 39.  
25         A.   Well, the Colorado Preschool Program is 
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1 mixed.  It's not by any means the worst preschool 
2 program run by the states.  Some of the positive 
3 characteristics are reflected in the benchmarks.  It 
4 meets six of those:  Comprehensive early learning 
5 standards, specialized training required for teachers, 
6 teacher inservice.  Having a maximum class size of 16 
7 is pretty good.  And having -- that it at least has 
8 some site visits and monitoring, which admittedly is 
9 low bar, but at least it crosses that low bar.  

10              On the other hand, there are some clear 
11 problems.  Not all of them are indicated by whether it 
12 meets these benchmarks or not.  But the most obvious 
13 one is that teachers don't have to have a four-year 
14 degree.  They don't even have to have a two-year 
15 degree.  They don't have to have any postsecondary 
16 education at all.  
17              And assistant teachers don't have to have 
18 some substantive qualification.  So when you're looking 
19 at the quality of the teacher as an important factor in 
20 the effectiveness of a program, then that's a serious 
21 reason to be concerned.  And it's related to concerns 
22 about the expenditure figure, which is farther down on 
23 the same page.
24         Q.   And how do those teacher qualifications in 
25 Colorado, those standards, compare to other states?
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1         A.   About half the states require a four-year 
2 college degree.  Many of the states that don't are 
3 trying to exempt private providers from that 
4 requirement.  A number of states that have lower 
5 requirements than a B.A. still have higher requirements 
6 than Colorado.  That you have to have, for example, a 
7 two-year degree at least, or a certain number of 
8 credits, a certain number of college credits, to be a 
9 teacher.

10         Q.   Why do you think standards for teacher 
11 qualifications are important?
12         A.   I think the standards for teacher 
13 qualifications as a package are important for a couple 
14 of reasons.  One is that to be an effective preschool 
15 teacher, a really highly effective teacher, that's a 
16 cognitively demanding job, and so you need smart people 
17 doing it, to start with.  
18              For children who are highly disadvantaged, 
19 you need -- it's really like you're trying to spin off 
20 a -- it's trying to -- you're like -- the analogy I'd 
21 use, you're a business and you're trying to spin off a 
22 high-tech subsidiary.  Think of the child as the 
23 high-tech subsidiary.  You have to provide a strong 
24 infusion of capital.  In the preschool case, it's human 
25 capital.  If the teacher doesn't have that human 
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1 capital in abundance, the teacher's not well-educated, 
2 how does the teacher pass that on.  
3              And I'll give you concrete examples of 
4 things that my staff see when they go out and observe 
5 preschool teachers who are not highly qualified.  They 
6 see teachers holding up a parallelogram and telling 
7 children it's a triangle.  They see teachers holding up 
8 sunflower pods and telling kids that they're -- they're 
9 beehives or nests.  They see teachers teaching the 

10 silent E rule to 3-year-olds, which is completely 
11 inappropriate.  
12              But the teacher's teaching it wrong.  The 
13 only good news is the kids don't have a clue what she's 
14 talking about, so at least they're not learning it 
15 wrong.  But the teacher doesn't understand it herself.  
16 If the teacher doesn't have a rich vocabulary, how does 
17 she have rich language interactions with the child?  
18              All of this is, of course, related to 
19 teacher compensation.  The reason that we -- programs 
20 don't want to have -- the primary reason that policies 
21 do not require high qualifications of teachers is 
22 because they don't want to pay the kind of compensation 
23 that would make that possible.  
24              So from an economic perspective, you're 
25 buying a certain quality of teacher.  If you're not 
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1 willing to pay for it, it's probably a good thing that 
2 you don't require high teacher qualifications, because 
3 that would probably just make it worse.  But the root 
4 of the problem is that you're not willing to pay for a 
5 high-quality teacher, and that's why you can't put 
6 these requirements in place.
7         Q.   Tell us what the research shows about the 
8 effect of teacher qualifications on achievement.  
9         A.   It's -- it's hard to get at that.  Again, 

10 we did a meta-analysis of that that showed a small 
11 advantage for having a four-year degree over not having 
12 a four-year degree.  But what it also showed was that 
13 the only programs that produced really big impacts in 
14 terms of quality, in terms of children's outcomes, were 
15 programs that had four-year -- teachers with four-year 
16 degrees.  
17              So even though on average it might only 
18 make a little difference, if you want to say how do we 
19 get into programs that produce those really big 
20 impacts, do we have any examples of those, we did not 
21 in that literature review.  
22              But then you can look at individual 
23 studies.  And one of those is Bill Gormley and his 
24 colleagues at Georgetown University conducted a study 
25 of universal pre-K and Head Start in Tulsa, Oklahoma.  
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1 And so in Tulsa, you have an interesting situation, 
2 because you have Head Start, which is exactly the same 
3 as Head Start everywhere else, except that because they 
4 have universal preschool in Tulsa, the teachers in the 
5 classrooms are public school teachers paid by the 
6 public schools at public school scale.  
7              So you've created an opportunity to see a 
8 kind of natural experiment.  What happens to Head Start 
9 in terms of learning aids for kids if we put a public 

10 school teacher paid a public school salary with a 
11 four-year degree and the license, that means they 
12 passed a test and all those other things, and we 
13 compare that to the Tulsa Public Schools.  
14              And so in this slide on the far right, we 
15 have the results of the national Head Start study in 
16 terms of, again, these are effect sizes that are 
17 comparable across studies, and literally in this case, 
18 on the same tests.  And so for mathematics, about a 
19 tenth of a standard deviation.  
20              Now, you can adjust for various problems 
21 in the Head Start study, and I've only adjusted them 
22 upwards.  There are also reasons you could adjust them 
23 downwards, but I haven't done that.  So maybe as high 
24 as 0.18 on math.  On letter/word, which is a simple 
25 literacy measure, 0.22 to 0.34.  For spelling, it's not 
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1 really spelling for 4-year-olds, but things related to 
2 spelling, 0.16, 0.22.  And you could see that Tulsa 
3 Head Start, the only change we've made is -- and the 
4 only change they've made is to introduce a teacher who 
5 meets the qualifications to teach in a public school 
6 and is paid a public school salary.  Much larger 
7 impacts on math and on the literacy measures.  So, you 
8 know, somewhere between two and three times as large.  
9 And on math, identical to the Tulsa Public Schools.  

10              You can disaggregate these for 
11 disadvantaged children, by the way.  And so the -- the 
12 fact that if you -- if you were to include all kids, 
13 because the non-disadvantaged kids gain less, it 
14 actually kind of biases the comparison in favor to Head 
15 Start.  But if you just look at the disadvantaged kids, 
16 these numbers very much hold up.  
17              And so Head Start, with the same kind of 
18 teacher, same kind of pay, is indistinguishable from 
19 Tulsa Public Schools on math.  On literacy tests, the 
20 public schools are still higher.  Now, why that is we 
21 can only speculate.  We can speculate based on 
22 information from the schools.  But we can't say so one 
23 reason may be that they spent more time on language and 
24 literacy in the public schools and they're more hooked 
25 into what are we going to require in kindergarten and 
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1 first grade, and that's having an impact on language 
2 and literacy.  
3              It's also possible -- and there's some 
4 evidence that that's true.  It's also possible that 
5 this represents peer learning.  So in the Tulsa Public 
6 Schools, it's not just for poor kids, unlike Head 
7 Start.  So the language and literacy, but not math, may 
8 be higher because it's easier for the kids to learn 
9 language and literacy-related skills from each other 

10 than it is to learn math from each other.  
11              But we can't really sort that out.  But in 
12 either case, it's clear the addition of the teacher 
13 made a big difference.  And I think the New Jersey data 
14 that you saw earlier also reflect a big change in our 
15 programs from introducing fully qualified, well-paid 
16 teachers versus the situation we used to have.  
17         Q.   In your experience, how likely is it that 
18 a majority of early childhood teachers in a state would 
19 exceed the teacher qualification standard?
20         A.   I think it varies dramatically from state 
21 to state.  So in Georgia, for example, 80-something 
22 percent of the teachers have a B.A. degree.  In 
23 Florida, relatively few teachers have a B.A. degree.  
24 It has -- you know, part of this is hooked into 
25 basically how much -- is the funding amount sufficient.  
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1 In Florida, it's nowhere close to sufficient, so you're 
2 not going to find it at all.  
3              In Georgia, off the top of my head, I 
4 don't remember, but I would say it's over $6,000 per 
5 child.  It's in the yearbook.  We could look it up.  
6 But it's -- it's much higher than in Florida.  And so 
7 they have more teachers that meet -- that have higher 
8 qualifications.  
9              In Colorado, we have data from a study 

10 back in 2002-2003 where teachers were interviewed 
11 about -- a sample -- representative sample of teachers 
12 in the state's preschool program were interviewed about 
13 their qualifications, and a substantial portion of them 
14 did not.  We don't have -- I could not find similar 
15 data on current circumstances, although certainly we 
16 did have some school districts tell us that -- tell me 
17 that some of their teachers did not have four-year 
18 degrees or even two-year degrees, but I can't quantify 
19 that.  
20         Q.   And when you were referring to earlier 
21 data in Colorado, are you referring to the Gilliam & 
22 Marcheseault study that you cited in your report on 
23 page 16?
24         A.   Correct.
25         Q.   Can you tell us what ECERS is, please.  
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1         A.   The ECERS is the Early Childhood 
2 Environment Rating Scale.  It's a measure of the 
3 quality of the classroom environment along a number of 
4 dimensions.  It's not just teaching practice.  In fact, 
5 a lot of it really isn't about teaching practice, it's 
6 about other characteristics of the classroom.  But it's 
7 the most widely used general measure of the quality of 
8 the classroom environment that's being provided to a 
9 child.

10         Q.   How is the ECERS scored?
11         A.   It's scored on a scale from one to seven, 
12 where seven is excellent, five is called good, three is 
13 called minimal.  And in my judgment, if the program's 
14 below a three, you're now in the territory where the 
15 program's potentially harmful to children.  In the 
16 three to five range, they're not harmful, but I 
17 wouldn't be looking for much of an impact either.
18         Q.   And have you looked at how any districts 
19 involved in this case have scored on the ECERS?
20         A.   I have.  
21              MS. BEZOZA:  Your Honor, may I approach, 
22 please, with a copy of this exhibit.  
23              THE COURT:  Yes.  
24         Q.   (BY MS. BEZOZA)  It's Exhibit 10453.  And, 
25 again, I'll represent for the record that this is a 
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1 chart with ECERS scores of districts that was taken 
2 from the unmet need spreadsheet that was Trial   
3 Exhibit 18.  
4              Dr. Barnett, can you tell us what 
5 conclusions you draw from the data in this chart?  
6         A.   From data in this chart I think it's fair 
7 to conclude that there's a very wide range of classroom 
8 quality across districts.  And, you know, from 5.91, 
9 which is getting up to the -- close to the six to seven 

10 range we're -- in terms of large impacts we would like 
11 to see in programs, so it's good -- very good to see a 
12 school district up there.  There are some school 
13 districts where the average is down in the three, and 
14 that's frankly terrifying, to think that a district on 
15 average would be that low.  
16              MS. BEZOZA:  Your Honor, I move to admit 
17 Exhibit 10453, please.  
18              MS. MARKEL:  No objection, Your Honor.    
19              THE COURT:  10453 will be admitted.  
20         Q.   (BY MS. BEZOZA)  Just looking back at this 
21 data, there's some that say star and then one that says 
22 No. 25.  What's your understanding of what those scores 
23 mean?
24         A.   Well, the three star would refer to a 
25 rating in the Qualistar system, which is for rating 
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1 private providers and child care, and I assume if 
2 school district programs want to be in there, they can.  
3 Three star is not the top of the scale.  You could have 
4 four stars.  I don't know exactly how that would relate 
5 to an ECERS score.  But it's a system that private 
6 providers and child care have worked with the state to 
7 develop for themselves, and typically they don't set 
8 high bars in terms of achieving three or even four 
9 stars in terms of the kinds of things that you'd like 

10 to see to produce large gains in children's learning 
11 and development.  
12              The 26, all I can figure is that somebody 
13 typed in the wrong number or maybe misplaced the 
14 decimal point and it should be 2.6.  But there's no way 
15 to know.  
16         Q.   Now, turning back to Exhibit 5505, the 
17 NIEER yearbook.  Can you explain the resources 
18 information at the bottom of the page, please.  
19         A.   The resources information provides a 
20 figure for total state spending on pre-K, whether local 
21 match is required, state spending per child enrolled, 
22 and all reported spending per child enrolled.  So, for 
23 example, if local school districts are spending some of 
24 their money on the preschool program or spending 
25 federal Title I dollars on a preschool program and that 
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1 information's reported to the state, then that 
2 information -- then that is rolled into the per-pupil 
3 spending amount.  
4              That then is compared to what is spent per 
5 child on Head Start and what is spent per child on K-12 
6 education in Colorado.
7         Q.   Do you have an opinion as to the adequacy 
8 of the amount spent in Colorado on the preschool 
9 program?

10         A.   Well, I think the first place to start 
11 would be that a high-quality intensive preschool 
12 program, there's no reason that that would be less 
13 expensive to provide substantially than K-12.  And yet 
14 the spending level is, you know, close to a third, far 
15 less than half what's spent on K-12.  
16              So even taking into account that if you 
17 were only providing a half-day program, it's -- if you 
18 prorated the state amount for half day, you'd still be 
19 close to $6,000 per child for K-12.  You're not in that 
20 ballpark for preschool.  It's far less than is spent on 
21 Head Start.  And the data isn't on this page, but we 
22 also calculate based on figures for what would it 
23 cost -- not necessarily in a public school system, but, 
24 you know, using even private providers, what would it 
25 cost to meet these benchmarks for -- in this case, if 
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1 it's only requiring a certain number of hours per week, 
2 ten hours, so if you had a ten-hour program that met 
3 our ten benchmarks, what is it likely to cost.
4         Q.   And has NIEER calculated that amount?
5         A.   And we have.
6         Q.   Can you tell us what -- what you calculate 
7 a preschool program should cost if it meets your 
8 benchmarks?
9         A.   It's a little hard to read.

10         Q.   You have a copy in your NIEER packet 
11 there.  
12         A.   Oh.  
13         Q.   You should, at least.  This is Table 6 on 
14 page 16 of Exhibit 5505.  
15         A.   So actually I think it's not on this page.  
16 All right.  So the -- it's -- this has the all reported 
17 dollars per child at 3757.  But our estimated amount is 
18 over $4,000.  I think that's on a different page.
19         Q.   Why don't I just show you the full 
20 exhibit, and you can tell us where it's located.  
21         A.   So that -- it would be on page -- on   
22 page 17, Table 7.  
23         Q.   I apologize.  
24         A.   And so our estimate is that it would 
25 cost -- would have cost that year about $4,319, and 
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1 that's an additional $562 above what we could document 
2 being spent from state, local, federal sources on the 
3 program.
4         Q.   And that number represents just meeting 
5 the benchmarks that in your belief is important for a 
6 preschool program?
7         A.   It is not a figure for what an ideal 
8 program would be.  It's not a figure for, you know, if 
9 you were replicating the Chicago Child-Parent Centers 

10 or Oklahoma or something, it's just given you're only 
11 going to do ten hours, what's the least we think you 
12 could spend and meet those ten benchmarks.
13         Q.   And does this table on page 16, or the 
14 tables in front of you, show how Colorado's per-pupil 
15 funding for preschool compares to other states that 
16 offer public programs?
17         A.   It ranks Colorado on all reported 
18 spending, not on just the state spending.  And so 
19 Colorado is 28 out of the 40 states that spent 
20 something.
21         Q.   Can you tell us what this chart shows, 
22 please.  
23         A.   This -- this chart shows average state 
24 spending, which, again, is different from total from 
25 all sources.  So it's not the number we've been talking 

3131

1 about, it's that smaller number for what just -- and 
2 it's a measure of state effort for preschool per child 
3 enrolled in terms of spending.
4         Q.   And is it possible to compare how Colorado 
5 fairs compared to the average state spending per child 
6 enrolled?
7         A.   Yes, it is.
8         Q.   And what is that comparison?  I'll back up 
9 to the resources page, if that helps.  

10         A.   Well, it actually is on the Colorado page, 
11 which is page 38.  So Colorado ranks 36th out of 40 
12 states.  In terms of the state spending -- well, it 
13 also ranks 36 out of 50, because the other ten spend 
14 nothing.  So . . .
15         Q.   So Colorado's -- is it correct that 
16 Colorado spends $2,321 per child enrolled?
17         A.   Yes.
18         Q.   You talked earlier about the type of 
19 infrastructure that's needed to support a preschool 
20 program.  Have you looked at Colorado's infrastructure 
21 and state-level support for its preschool program?
22         A.   I have to some extent.  So I've looked at 
23 the site reports that the Colorado Department of 
24 Education provided.  I asked a series of questions in 
25 the four plaintiff-intervenor districts about resources 
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1 and resource-related issues around infrastructure.
2         Q.   And what conclusions did you draw about 
3 Colorado's infrastructure?  And I can reference you to 
4 your report, if that's helpful.  
5         A.   Please.  Well, that -- basically, that the 
6 infrastructure needed for an effective -- let's say 
7 highly effective preschool program is certainly not 
8 fully in place, and I think you can track that back to 
9 limited funding.  Because what does this require?  It 

10 requires staff.  Of course staff at the state level.  
11 It requires staff at the district level.  
12              And I should have said it's -- it's also 
13 not just the site reports, so it's looking at so what 
14 are the policies for procedures.  All right?  So there 
15 are local folks who are responsible for the quality of 
16 the program.  But then you ask well, you know, do --  
17 are they the highly qualified staff that you'd like to 
18 see coaching teachers on a regular basis?  Is there any 
19 evidence that that's taking place?  I didn't see any.  
20 I didn't see the resources to make that happen.  
21              So to have this thorough, continuous 
22 improvement process, there aren't any data on the and 
23 so how are the kids doing at the beginning of 
24 preschool, how are the kids doing at the end of 
25 preschool statewide, on a valid test of the kinds of 
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1 things that are important, broad measures of language, 
2 math, literacy.  
3              Districts have some data, but they're 
4 either the teacher-collected data within the classroom, 
5 which may be fine for the teacher's purpose, but not 
6 for anybody else in this continuous improvement 
7 process.  And they might look at a simple literacy 
8 measure like the DIBELS.  Well, you know, the things 
9 that the DIBELS measure we can teach in the first six 

10 weeks of kindergarten; it's easy, it's simple, you can 
11 show quick progress.  Is that going to make a big 
12 difference in the percentage of kids who are proficient 
13 in language or reading or math or science at third or 
14 fourth grade and percentage of kids who drop out?  
15 Absolutely not.  
16              So the absence of the measures themselves 
17 tells you there's no process for this in place.  Then 
18 if you ask them what are they doing in terms of the 
19 classrooms, you don't get the -- there's no one who's 
20 saying we have a coach for every 15 classrooms who's in 
21 teachers' classrooms every week or every two weeks.  
22 Again, I don't see any evidence that that kind of a 
23 process is in place.
24         Q.   And you referenced earlier the Gilliam & 
25 Marcheseault study.  Can you tell us what that study 
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1 found about what's going on in preschool classes in 
2 Colorado?
3         A.   Well, I think it does raise -- it raised 
4 serious questions about lack of state oversight.  Now, 
5 some of the things, like the quarter of the teachers 
6 not having a degree, that doesn't violate a state 
7 regulation.  But 48 -- you know, about half the 
8 classrooms exceeded the state's maximum class size.   
9 29 percent of them exceeded it by a third.  Well, if 

10 you had the capacity to monitor and provide feedback 
11 and oversight, that couldn't be happening.  
12              Now, unfortunately, we don't have 
13 comprehensive data of the same sort for 2010, but we do 
14 have data from the site visits by preschool -- state 
15 preschool program staff that mention these very -- you 
16 know, the very same kinds of problems.
17         Q.   So you reviewed the department of 
18 education's notes from site visits of districts 
19 involved in this case; is that right?
20         A.   Yes.
21         Q.   And what did you note?
22         A.   That they're noting things like that they 
23 have -- they're exceeding the maximum class size.  And 
24 I just pick that because it's -- you know, in terms of 
25 are they doing what they ought to be doing in terms of 
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1 classroom practice, that's more complicated to figure 
2 out.  But, you know, whether they have too many 
3 children in the classroom, that's not.  That is not a 
4 judgment call.
5         Q.   And what is your opinion of the 
6 achievement benefits of participation in Colorado's 
7 preschool program?
8         A.   I think it's likely that that program has 
9 some positive benefits.  As I said, there are some 

10 positive things about the program.  And there aren't 
11 any studies that are sufficiently rigorous for me to be 
12 precise based on data from Colorado about the impacts 
13 of the program.  
14              The program has been compared in some 
15 respects to Head Start.  To the extent that the program 
16 is like Head Start, except that it doesn't offer the 
17 same comprehensive services, you'd expect it to have 
18 the same effects or smaller.  What are the impacts of 
19 Head Start?  Very modest impacts on cognitive and 
20 social/emotional abilities at the end of the program 
21 and negligible impacts in kindergarten and first grade.  
22              Is it possible that the Head Start impact 
23 study underestimates those to some extent?  I think the 
24 answer's yes.  But are they large?  Are they in the 
25 ballpark with the Chicago Child-Parent Centers or even 
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1 the state programs like Oklahoma's or New Jersey's?  
2 No.  They're not in that ballpark.  They're two or 
3 three times larger in those programs.  
4              And those are not the outside limit of 
5 what we can achieve.  That's simply what have the 
6 Chicago Public Schools, what have the public schools in 
7 New Jersey, what are the -- in New Jersey's urban 
8 districts, what have public schools in Oklahoma 
9 achieved.

10         Q.   And in your opinion, how could Colorado's 
11 preschool program be more effective?
12         A.   Well, I have a series of recommendations 
13 in the report.  The -- I think having more highly 
14 qualified, better compensated teachers is important.  I 
15 think having qualifications requirements for the 
16 assistant teachers.  There are two people in these 
17 classrooms teaching kids.  We need to see that the 
18 assistant teachers are well qualified also.  
19              There needs to be a support structure.  So 
20 there needs to be adequate support in terms of children 
21 with behavior problems, in terms of special needs, for 
22 English language learners.  There needs to be a 
23 continuous improvement process at the classroom level, 
24 at the district level, at the state level.  
25              And going into the classroom once every 
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1 two years, that's not going to cut it.  All right?  
2 Even once a year.  We're talking about being in there 
3 frequently, having the data systems that provide this 
4 feedback across the levels.  What's the quality of our 
5 teaching, how much are our kids learning, what's their 
6 development like.  
7              Even having a way of knowing how many 
8 children are actually eligible for your program, so 
9 that you have a sense of what -- of the children we 

10 intend to serve, what percentage are we serving.  
11 That's unknown.  
12              The -- and then I think as you move deeper 
13 into the program, there are issues of differentiation.  
14 So programs that have higher concentrations, classrooms 
15 that have higher concentrations of children with 
16 special needs, of English language learners.  There's 
17 some that may need more -- I shouldn't say may, will 
18 need more resources than programs that don't look like 
19 that if they're to be highly effective.  
20              So on average, a classroom size of 16 is 
21 great.  It's not as good as I would recommend, which in 
22 the case of New Jersey, for example, was 15.  That was 
23 my recommendation.  But that's -- that's the maximum 
24 for any child.  Now, if you say I have a classroom that 
25 has three children with moderate special needs where 
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1 the majority are English language learners and I need 
2 to spend a lot of time individually with those 
3 children, a lot of time in very small groups, 16 may be 
4 too large to accomplish what I can accomplish in terms 
5 of closing the achievement gap, preparing those 
6 children to succeed when they walk through the 
7 kindergarten door.  
8              The Perry Preschool, again, had one 
9 teacher for every six kids.  So did Abecedarian at the 

10 3- and 4-year-old level.  
11              MS. BEZOZA:  Your Honor, I have about 10 
12 to 15 minutes left.  I'm aware it's the lunch hour.    
13              THE COURT:  Are you okay?  
14              THE REPORTER:  We can go.    
15              THE COURT:  We can finish up.  That would 
16 be fine.  
17         Q.   (BY MS. BEZOZA)  Dr. Barnett, I just want 
18 to talk a little bit about full-day kindergarten.  What 
19 is your opinion on the importance of full-day 
20 kindergarten?  
21         A.   I think it's important to speak about 
22 preschool and early childhood programs as part of a 
23 larger educational reform that's needed to close the 
24 achievement gap, prevent these very large disparities, 
25 and indeed raise the achievement levels on average for 
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1 children in Colorado.  
2              So full-day kindergarten is part of that.  
3 Every year in a child's life is important.  You can't 
4 simply pull back after preschool and -- so if you had a 
5 full-day preschool program, you know, you then move 
6 children to half-day kindergarten?  No.  That wouldn't 
7 make any sense.  
8              The hours do matter.  I think if you look 
9 overall at the research, you'll find that there's a 

10 mixed picture with respect -- not to the short-term 
11 impacts.  I think it's pretty clear the short-term 
12 impacts are positive.  There's a mixed picture with 
13 respect to long-term effects, and the response to that 
14 has been well, just as with preschool, if you want to 
15 have the long-term impacts from full-day K, you have to 
16 make sure that first, second, and third grade are 
17 taking full advantage of that.  
18              So you really do have to reform what 
19 happens at first, second, and third grade.  You can't 
20 just keep teaching the way you are if children now come 
21 in and say they were 18 months behind and now they're 
22 six months behind.  You really have to change what you 
23 do to take full advantage.  If you don't do that, then 
24 you may lose some of the impacts.  I think that 
25 explains some of the variation in the research.  
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1              But, again, I think that there is a clear 
2 proportionality between the magnitude of the initial 
3 impact and the magnitude of the long-term impact.  That 
4 holds true for kindergarten, just as it does for 
5 preschool.  Some very interesting research based on the 
6 Tennessee class size experiment that looks at the 
7 quality of the kindergarten teacher and finds that just 
8 as class size in kindergarten has impacts all the way 
9 through to high school graduation and college, so does 

10 the quality of the teacher.  
11              I think it entirely logical to apply the 
12 same body of evidence to -- and so if a full day 
13 produces a bigger impact than a half day, that that's 
14 going to carry through all the way through, just as it 
15 does as when a high-quality teacher provides a bigger 
16 impact or when a smaller class size provides a bigger 
17 impact.  
18              So I think the evidence is actually there 
19 pretty clear, that full-day kindergarten has a larger 
20 impact than half-day kindergarten, and it's a permanent 
21 impact, not just a short-term impact.  Again, as with 
22 all these others, is it as big later on as it was in 
23 the beginning?  No.  Is it permanent?  Yes.  
24         Q.   Are you familiar with the extent to which 
25 full-day kindergarten is being offered in Colorado?
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1         A.   To some extent.
2         Q.   If you would look at Exhibit 7, which has 
3 been admitted into evidence in this case.  This is the 
4 state's full-day kindergarten phase-in plan report.  
5 Have you reviewed this report?
6         A.   Yes.  
7              MS. BEZOZA:  Your Honor, may I approach 
8 with a copy of some excerpts from this report?    
9              THE COURT:  Yes.  

10         Q.   (BY MS. BEZOZA)  If you'll look at the 
11 numbers on the bottom of page CDE61524.  Can you tell 
12 us what the chart on this page shows with respect to 
13 the number of kids in Colorado that were being served 
14 in full-day programs at the time this study was done?  
15         A.   Yes.  It shows by funding category in 2007 
16 the number of children funded in half-day kindergarten, 
17 a little over 36,000.  The number of children in 
18 full-day kindergarten with districts using tuition, 
19 Title I funds, or general funds, funded at 0.5 FTE, at 
20 22,787.  Children in CPKP-funded full-day kindergarten, 
21 that's funding at 1 FTE, 2,454.  And it gives the total 
22 of those two numbers and the total number in 
23 kindergarten.
24         Q.   And that represents 41 percent of the 
25 kindergarten children; is that right?
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1         A.   Correct.
2         Q.   If we look at Exhibit 10454.  Can you see 
3 that?  Or would you like a copy of that?
4         A.   I can see that.  Thank you.  
5              MS. BEZOZA:  Your Honor, would you like a 
6 copy or -- 
7              THE COURT:  No.  That's okay.  Thank you.  
8         Q.   (BY MS. BEZOZA)  Exhibit 10454.  I'll 
9 represent for the record that this data is taken 

10 directly from an appendix in the report we just looked 
11 at, Exhibit 7.  Can you tell us what this chart shows 
12 about full-day kindergarten participation in some of 
13 the larger districts involved in this case?
14         A.   The chart shows that full-day kindergarten 
15 varies dramatically from district to district, from 
16 more than half the children in some districts to less 
17 than 10 percent of the children in other districts.  
18              MS. BEZOZA:  Move to admit          
19 Exhibit 10454.  
20              THE COURT:  Any objection?  
21              MS. MARKEL:  No, Your Honor.    
22              THE COURT:  10454 will be admitted.  
23         Q.   (BY MS. BEZOZA)  Back to page 18 of your 
24 report.  Dr. Barnett, you note some observations with 
25 respect to the survey responses in that kindergarten 
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1 survey of the districts involved in this case.  Can you 
2 explain some of those observations, please.  
3         A.   So our -- what we were -- what I was 
4 trying to get at was the question of why don't they 
5 offer a larger percentage of children full-day 
6 kindergarten.  And so some -- there were questions 
7 about barriers to participation, about what would you 
8 do if you had more resources.  So it wasn't always in 
9 response to a so why don't you do full-day kindergarten 

10 question.  
11              But nevertheless, it was clear that 
12 districts said they didn't have the facilities to 
13 offer, you know.  Not every district said this.  Some 
14 of the districts said they did not have the facilities, 
15 that they didn't have the funds to pay for the 
16 additional staff.  In addition, there has -- you know, 
17 there is sometimes the suggestion that well, everybody 
18 doesn't want full-day kindergarten, that's why we don't 
19 offer it.  In the districts that offer full-day 
20 kindergarten to everyone, they have a hundred percent 
21 participation, which suggests that in Colorado, if you 
22 offer it, pretty much all of the parents will take you 
23 up on it.  
24              This is my experience in other states as 
25 well.  So, for example, in New Jersey, a number of 
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1 state -- a number of districts found themselves in the 
2 position of having the resources to move from half-day 
3 to full-day kindergarten.  Or so they thought.  Because 
4 when they offered full-day kindergarten, they found 
5 that many, many more parents showed up to enroll their 
6 children in kindergarten.  
7              And, in fact, offering half-day 
8 kindergarten is a barrier for many families to 
9 participation in kindergarten at all.  And I think one 

10 of the points that gets missed is if you only offer 
11 half-day kindergarten, some families will not send 
12 their child to kindergarten, they'll send them to one 
13 of these child care programs or to a family home 
14 provider that is not providing anywhere near the same 
15 kind of educational benefit to the child that's in 
16 kindergarten.  
17              So offering the half day isn't the 
18 difference from half day to full day.  For some 
19 children it's between full day and no kindergarten at 
20 all, and that is a very big difference.  
21         Q.   And you talked earlier about what the 
22 research shows with respect to class size for 
23 kindergarten.  Are you familiar with whether there's a 
24 requirement for class size for kindergarten in 
25 Colorado?
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1         A.   My understanding is that there is not now 
2 a requirement for class size in kindergarten.
3         Q.   And do you have an opinion on the lack of 
4 requirement for class size?
5         A.   Well, it's very clear from the strongest 
6 research that class size is important.  That a class 
7 size of 15, even, compared to a class size of 22 makes 
8 a substantial and persistent difference in a child's 
9 achievement and educational attainment, and that those 

10 impacts are roughly twice as large for disadvantaged 
11 children as they are for other children.  
12              So that we have no limit at all.  The 
13 impacts are potentially much larger than even in, say, 
14 the Tennessee class size experiment, where they're 
15 substantial.  But they're looking at it with a limit of 
16 22 or so, not, you know -- I mean, you know, I don't 
17 know, with no limit at all, how large a district might 
18 go.
19         Q.   And are you familiar with any Colorado 
20 data on the effects of full-day kindergarten on school 
21 success?
22         A.   I cannot remember if I've seen data on the 
23 impacts of full-day kindergarten.
24         Q.   Can you tell us what conclusions you draw 
25 from your work on early childhood education looking 
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1 specifically at Colorado's preschool program and 
2 kindergarten offerings?
3         A.   Early education, including both preschool 
4 and full-day kindergarten, can be a strong public 
5 investment, and, you know, the points that I put here 
6 are that it's a pro-growth government policy.  That if 
7 you're thinking about what's the impact of this on our 
8 state's future, it's an investment in young children 
9 that pays off in the long term in terms of their 

10 economic productivity, their involvement in crime and 
11 delinquency.  
12              School success is a path to those things, 
13 and that it's likely to decrease the future costs of 
14 government, because it reduces the cost of school 
15 failure, it reduces the cost of crime and delinquency, 
16 and it generates economic growth because your citizens 
17 are more productive.  
18              Underlying all of that, of course, is the 
19 basic impacts that are strongest for the most 
20 disadvantaged children.  So all children gain from 
21 this.  They gain educationally, their achievement is 
22 better, their social/emotional development is better, 
23 the school success in terms of not failing a grade, in 
24 terms of not needing special education, in terms of 
25 graduating high school and going on to college, those 
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1 are all enhanced.  
2              They're enhanced more for disadvantaged 
3 children.  They're enhanced -- and if you look within 
4 the category of disadvantaged children, they're 
5 enhanced most for English language learners.  And if 
6 you look at the characteristics, as I did, of 
7 disadvantaged children and who's doing well in school 
8 and who's not in Colorado, it's clear, African 
9 American, Latino children are doing much more poorly 

10 than other children in Colorado.  And English language 
11 learners are doing by far the worst.  
12              You have a 50 percent dropout rate.  
13 That's a huge opportunity for preschool programs, for 
14 full-day kindergarten together to make a big impact in 
15 changing that.  High quality is important for the 
16 gains.  So you have a preschool program here in 
17 Colorado that does some things right, that has -- the 
18 standards are in place, the class size is pretty good, 
19 the intention with the kinds of things the teachers are 
20 prepared to do in the classroom with assessments to use 
21 in their teaching practice are exactly what you'd like 
22 to see.  
23              But the resources aren't there.  The 
24 teacher qualifications requirements are not there.  The 
25 infrastructure is not there to provide a highly 
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1 effective program that would have more than a minimal 
2 impact on the kinds of things we're talking about.  
3              It is possible if you put this into place 
4 with a continuous improvement cycle.  So resources are 
5 not enough.  The continuous improvement cycle is what 
6 sees that the resources are fully engaged and producing 
7 the outcomes that are aligned with your standards.  
8              But entirely possible to do that and to 
9 close 40, 50 percent of the achievement gap for these 

10 disadvantaged kids in Colorado.  It won't be cheap.  
11 You can't -- it's not figuring out how to do it with 
12 the number we're now allocating to preschool.  You 
13 don't have the coverage.  Most of the kids you want to 
14 reach are not covered.  You don't have the quality of 
15 the program.  
16              But the failure is much more expensive to 
17 Colorado than the cost of this.  And if you go back 
18 again to those -- that slide on the returns to 
19 preschool program, those benefits, that's really the 
20 flip side of the coin on the cost of failure.  So the 
21 cost of failure -- what you're paying now for these 
22 achievement gaps in Colorado is, you know, in the 
23 ballpark of ten times what it would cost you to fix the 
24 problem on the front end with preschool and full-day 
25 kindergarten.  
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1              MS. BEZOZA:  Thank you.  I have nothing 
2 further.  Just one housekeeping matter, Your Honor.  
3 I'd like to move to admit the PowerPoint presentation, 
4 which is Exhibit 10457.    
5              THE COURT:  Any objection?  
6              MS. MARKEL:  None, Your Honor.    
7              THE COURT:  All right.  That will be 
8 admitted.  Thank you.  
9              MS. BEZOZA:  Thank you, Dr. Barnett.    

10              THE COURT:  Okay.  I guess we'll take the 
11 noon recess.  Till 1:30, does that work?  
12              MS. BONO:  Sounds good.    
13              THE COURT:  Thank you.  
14              MS. BONO:  Thank you.  
15              (Recess taken, 12:16 p.m. to 1:31 p.m.)
16              
17              
18              
19              
20              
21              
22              
23              
24              
25              
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1 AFTERNOON SESSION, TUESDAY, AUGUST 16, 2011
2              THE COURT:  Back on the record in      
3 Case 05CV4794.  Ready for direct examination?  
4              MS. BONO:  Yes.  Thank you, Your Honor.  
5                    DIRECT EXAMINATION
6 BY MS. BONO:
7         Q.   Good afternoon, Dr. Barnett.  Earlier you 
8 were discussing the general impacts of ECD investments 
9 with Ms. Bezoza.  Can you describe the impacts of 

10 quality preschool education for low-income children?  
11         A.   Well, the vast majority of the research 
12 that I talked about was focused on low-income children, 
13 not by any means all of it.  But most of those studies 
14 in the meta-analysis of the 123 are studies of 
15 low-income children.  The Perry Preschool, Abecedarian, 
16 Chicago Child-Parent Center studies are all studies of 
17 low-income children.  
18              There are a few studies, maybe more than a 
19 few now, that actually have children from a wide income 
20 range.  So now that you have more programs like 
21 Oklahoma, that serve all children, or West Virginia, 
22 that's open to all children, New Jersey's Abbott 
23 program is concentrated in high-poverty districts, but 
24 is open to all children there.  So we can look within 
25 those studies at what are the differences for 
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1 low-income children and moderate to high-income 
2 children.  
3              And the institute NIEER has actually done 
4 that in a number of those studies.  And what we find is 
5 that the impacts are larger on language, on literacy, 
6 on mathematics for children who are disadvantaged by 
7 low income, they're larger for minority children, and 
8 they tend to be larger, or largest, for English 
9 language learners.  

10              So, for example, in the Tulsa, Oklahoma, 
11 studies that I talked about earlier, by far the largest 
12 impacts are for children in homes where English is not 
13 the primary language.
14         Q.   And I'll get to you on the ELLs in just a 
15 moment, but for now I'll limit my focus on low-income 
16 students.  
17         A.   Okay.
18         Q.   Impacts for low-income students.  I'm 
19 showing you page 4 of your initial report.  And towards 
20 the bottom, you state that, "Long-term gains from the 
21 most intensive programs are as much as half the 
22 achievement gap for children in poverty."  Can you 
23 explain what you mean by that statement?
24         A.   Yes.  So starting with the meta-analysis, 
25 which, again, is a summary of what all the research 
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1 says, the average long-term impact is somewhere in the 
2 high -- in rigorous studies, is somewhere between a 
3 quarter and a third of the achievement gap.  But that's 
4 the average across programs that are strong, weak, 
5 mediocre.  And so if you ask the question, well, what 
6 if programs have the features that make programs more 
7 highly effective?  And we can identify a number of 
8 those in the meta-analysis.  
9              And those programs close, then, an average 

10 90 percent of the achievement gap in kindergarten entry 
11 and long term 45 percent.  So about half the 
12 achievement gap.  If we then move to beyond the 
13 research as a whole, the specific studies, in New 
14 Jersey we're seeing at the end of second grade an 
15 effect size about the size of 40 percent of the --    
16 44 percent, in there, of the achievement gap closed by 
17 two years of the New Jersey's Abbott Preschool 
18 Program.  
19         Q.   Earlier you mentioned that disadvantaged 
20 children can enter third and fourth grade behind as 
21 much as a standard deviation; is that accurate?
22         A.   That is accurate.  That I'm not sure 
23 that's what I said.  
24         Q.   Oh.  
25         A.   The -- the -- they can enter preschool as 
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1 much as a full standard deviation behind.  They 
2 certainly can enter kindergarten that far behind.  
3 Children who enter that far behind tend to get further 
4 and further behind as -- because it's difficult for 
5 them to make the equivalent of one-year's progress for 
6 the average child.  
7              So the -- whatever there is there at the 
8 kindergarten door tends to get larger.  So easily they 
9 can be that far behind at third or fourth grade.  

10         Q.   Can you explain for the Court what a 
11 standard deviation means or represents?
12         A.   A standard deviation's a measure of the 
13 variation on a measure in the population or sample.  
14 And so on standardized tests of achievement, on tests 
15 of IQ, for example, a standard deviation where the mean 
16 is a hundred is often 15 points.  So that children who 
17 are a standard deviation below would be scoring 85.  
18              It's very common, if you look at data on 
19 children in Head Start, for example, they're often 
20 scoring on the most general measures of language 
21 cognitive abilities about 85.  All right?  So that puts 
22 them a standard deviation below average.  Back in the 
23 1960s and '70s, that was enough to have a child 
24 classified as educably mentally retarded.  It's a big 
25 gap.  We don't use that terminology anymore.  We don't 
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1 classify children exactly the same way anymore.  
2              But one of the reasons that many 
3 disadvantaged children end up in special education 
4 without having some clear indication that there's 
5 something wrong with the child is simply that they're 
6 that far behind.
7         Q.   And just a moment ago you described what 
8 an intensive program looks like.  Is it important to 
9 have that level of intensity to ensure that the effects 

10 of the program reach -- stay with the child until third 
11 or fourth grade or beyond?
12         A.   I think it's important in two respects.  A 
13 high-quality intensive program has a big enough impact 
14 that it's -- it's -- if we -- I think it's a kind of 
15 rule of thumb in the literature we're seeing, that if 
16 an -- that a long-term impact is about half what a 
17 short-term impact is.  So if your short-term impact is, 
18 say, a tenth of a standard deviation, which is 
19 one-and-a-half points on one of these standardized 
20 tests, then you're not going to have a full point 
21 impact long term.  
22              That's really -- I think what that -- that 
23 could still be there, but it's not noticeable.  The 
24 other thing that happens, of course, is that public 
25 schools are working very hard to compensate children 
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1 who are performing poorly.  And they're strong enough 
2 to make up that kind of a difference.  
3              I think there's also reason to believe 
4 that there may be thresholds for the impacts of 
5 preschool programs.  Certainly my work on the Perry 
6 Preschool program led me to the conclusion that one of 
7 the reasons the program had such large impacts is that 
8 the disadvantaged children served by the program, if 
9 they didn't get the program, were coming to school so 

10 poorly prepared that they could learn a lot in 
11 kindergarten and still be considered failures, they 
12 were so far behind.  
13              And the child really learns I'm not good 
14 at school, I'm a failure.  The child starts to 
15 misbehave in classrooms.  So now they're not only a 
16 failure, they're a behavior problem.  So now they're on 
17 the wrong side of the teacher.  Their parents are 
18 getting feedback from the teacher, from the child, my 
19 child's not good at school either in terms of behavior 
20 or performance.  And so the parents have lower 
21 expectations because the child's not doing well.  And 
22 that creates, I think, a cycle of failure that is very 
23 difficult to dig out of.  
24              On the other hand, if you can make a big 
25 enough difference that the child gets to school and 
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1 meets expectations for what a 5-year-old ought to be 
2 able to do in kindergarten, not the best student in the 
3 class, necessarily, or not in terms of the norms above 
4 average, but I'm in the ballpark for -- from close to 
5 average, so now I'm good at this school stuff, I'm good 
6 at the academics, so I'm paying more attention, I'm 
7 being better behaved because I'm getting positive 
8 feedback, and I'm getting positive feedback on my 
9 behavior, and the teacher has me pegged as one of the, 

10 quote, good kids.  
11              Now my parents are getting positive 
12 feedback about me.  All right?  Getting it from me, as 
13 the child, that I'm successful at school, I like 
14 school, I'm enjoying it, and from the teacher.  And 
15 that creates a cycle of success.  And so my concern is 
16 with programs that don't have a large impact from the 
17 very beginning, only have very small impacts, that 
18 those are easily washed out, that they don't cross this 
19 threshold to get a child out of a cycle of failure.  
20              And I think that's a -- a serious concern 
21 and may well be why -- and do we really know exactly 
22 why we see programs that have small effects not appear 
23 to have lasting effects?  No.  This is a theory about 
24 how this would work.  It's also possible that the 
25 public schools are just offsetting that small initial 
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1 advantage.  But either way, if you want to see big 
2 gain -- big differences down the road, you have to have 
3 those right up front.  
4         Q.   Somewhere in your report, and I apologize, 
5 I'm not sure about the page number, but you make 
6 reference to an Oklahoma study.  Did that factor into 
7 your opinions about the impacts on low-income children?
8         A.   Well, if -- the Oklahoma -- so there's two 
9 Oklahoma studies.  One is done by NIEER, and we simply 

10 looked at -- we divided the sample into children who 
11 qualify for free and reduced lunch and children who 
12 don't.  And so we said are the estimated impacts of the 
13 program the same, smaller, bigger?  The answer is 
14 they're bigger for children who qualify for free and 
15 reduced lunch.  The same thing is true in the Abbott 
16 Preschool Program.  The same is true in West Virginia.  
17 Three different studies find the same result, three 
18 different states.  
19              In addition, Bill Gormley and Deborah 
20 Phillips at Georgetown University have done this very, 
21 very intensive study of universal pre-K in Oklahoma, 
22 and they've really dug into low-income children, 
23 children who qualify for free lunch, children who 
24 qualify for reduced, African American, Latino, English 
25 language learners split up by income.  So really 

3158

1 getting down into the details.  
2              They find exactly the same thing, that the 
3 gains are larger for the most -- you know, for 
4 disadvantaged children than they are for the others.  
5 Not that they're small.  I don't want to be misleading.  
6 And that the impacts are negligible from these pretty 
7 strong programs for non -- for kids who aren't low 
8 income.  They're still pretty good size, it's just that 
9 the impacts on the disadvantaged kids are clearly 

10 bigger.  
11         Q.   Earlier with Ms. Bezoza you were talking 
12 about half-day pre-K being a barrier for participation 
13 for some families.  Have you found that to be true for 
14 low-income families as well?
15         A.   Most of my work on that has been with 
16 low-income families.  So, again, to take an example, in 
17 New Jersey, we surveyed the parents in low-income urban 
18 districts where preschool programs offered were half 
19 day and the full day was being considered, and asked 
20 the parents, will it matter to you if the full -- you 
21 know, your decision about your child participating in 
22 preschool, will it be different depending on whether 
23 it's a half day or full day?  And about a quarter of 
24 the parents said if it was a full-day program -- I mean 
25 if it's a half-day program, we can't figure out how to 
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1 do that.  
2              All right?  So I'm a single parent, and I 
3 work, or we're a two-parent working family.  We can't 
4 afford to have someone come pick up our child.  We 
5 can't get off work to come pick up our child in the 
6 middle of the day.  If the child's in the afternoon 
7 session, there's nobody to take care of the child in 
8 the morning.  We don't have the transportation.  If 
9 it's a full day, we'll figure out how to get them there 

10 in the morning and we'll figure out how to get them at 
11 the end of the day, but we can't deal with the 
12 middle-of-the-day transition.  
13              And I -- I think that's fairly common.  
14 And the result is that those children end up -- a 
15 substantial number of children end up not going to 
16 kindergarten at all.  And it's evident when you look at 
17 the -- the percentage of children who could go to 
18 kindergarten and the percentage of children who are in 
19 kindergarten, you see that when half-day kindergarten 
20 is offered, there are a significant portion of kids who 
21 aren't going to kindergarten, that they're not in 
22 another good alternative someplace.  
23         Q.   Sure.  Do you -- do you have an opinion on 
24 whether all other resources being equal, quality pre-K 
25 is necessary for low-income children?
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1         A.   Well, it's -- quality pre-K is necessary 
2 if you want to make a significant change in children's 
3 achievement and the achievement gap in their school 
4 success.  If you're -- if you're satisfied with the 
5 current failure rates, with the dropout rates, with low 
6 achievement, then -- for an economist, you know, it's 
7 necessary for what?  It is necessary if you're going to 
8 substantially change their learning and development 
9 over what's happening now.

10         Q.   Well, let's go ahead and turn to impacts 
11 for ELL students.  And you mentioned that the largest 
12 impacts of quality pre-K or quality early childhood 
13 education has been for ELL students.  Why is that?
14         A.   I think it's back to this proportionality.  
15 Again, that we see the bigger the problem, the larger 
16 the impact an intensive high-quality preschool program 
17 has.  And clearly, low-income English language learners 
18 and English language learners generally have the 
19 biggest problems in terms of poor school readiness, 
20 difficulty in the early grades, poor performance on the 
21 state test, high dropout rates.  
22              If you have a group that's got a         
23 75 percent graduation rate, there's only so much you 
24 can do to raise that.  If you've got a group that's 
25 only got a 50 percent graduation rate, there's a lot of 
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1 room for improvement, and I think the other thing is 
2 that the preschool years, and I've said this in my 
3 report, are the -- are a key time for the development 
4 of language.  
5              And so it -- there is a rationale for, 
6 particularly with English language learners, 
7 intervening early, in terms of what we know about brain 
8 development and its impact on language learning.  This 
9 is a key time for language learning for all kids.  But 

10 for kids who don't have access to the language of 
11 instruction in the schools, to the language of politics 
12 and economics and everything else in their society, to 
13 not have access to that as preschoolers is a huge 
14 disadvantage, because that's when their brains are 
15 undergoing these critical processes for learning.  
16              Can they learn it later?  Yes.  But with 
17 much, much greater difficulty and effort than it takes 
18 to learn it when the brain's really exactly where it 
19 ought to be for learning those things.  So if you miss 
20 that window, it's not that the window is closed, but 
21 it's much, much more difficult to accomplish the same 
22 things later on.
23         Q.   Earlier with Ms. Bezoza you mentioned that 
24 ELL students need additional resources in the early 
25 childhood classroom, and you used class size as an 
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1 example.  Are there other resources that are important 
2 for a classroom serving ELL students?
3         A.   There's certainly three things that I 
4 would think of, three ways that I would think about 
5 this.  One is receptive language development that 
6 is -- the children need to hear lots of words.  They 
7 need to hear rich language being used.  And the more 
8 one on one, the more small group time they have with 
9 the teacher, the more they're going to experience that.  

10              They also have to be talking.  The more 
11 they talk, the more they're going to learn.  The 
12 smaller the group they're in, the more talking they 
13 will do.  The more opportunities to have one on one 
14 with the teacher to converse, the more talking they 
15 will do and the richer it will be, because a good 
16 teacher will be working on pulling -- not just 
17 listening to whatever the child is saying, but pulling 
18 that child along.  
19              In addition to that, of course, there are 
20 very specific things that teachers need to be trained 
21 to do in those interactions.  So if I am just 
22 conversing with a child in English as opposed to a 
23 English language learner, I don't have to worry about 
24 explaining the differences.  The child's learning 
25 English.  If the child is a Spanish speaker or Russian 
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1 speaker, it doesn't really matter, they're not an 
2 English speaker, they have a different language that 
3 there are some different things about.  
4              The teacher needs to teach the child which 
5 are the things that are different, which are the things 
6 that are the same, so they can build on what they 
7 already are coming to school with from home.  That's 
8 not worthless, but valuable.  But the teacher needs to 
9 teach the child what's the same, what's different.  The 

10 teacher has to know when -- not just to use the child's 
11 language, but when to use it.  All right?  
12              So researchers see teachers and assistant 
13 teachers in classrooms only using the child's language 
14 for discipline, for problems.  That sends a really bad 
15 message to the child about their home language.  You 
16 want it to be used for good stuff, for explaining 
17 interesting and exciting things, not just for when the 
18 child's in trouble.  
19              You don't want to be doing -- I don't want 
20 to go into the details, but you don't want to be doing 
21 simultaneous translation for the child.  And so there's 
22 an expertise around educating English language 
23 learners.  It's different.  It encompasses what you 
24 need to know to educate any child, but it is broader 
25 than that.  
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1              Then in addition, there are issues around 
2 dual language instruction.  I think there is a body of 
3 research that indicates that dual language instruction 
4 is valuable for English language learners, partly 
5 because it will -- that's the means by which they will 
6 become proficient in their home language.  Which often 
7 they will not.  And that's valuable.  
8              But in addition to that, there are reasons 
9 to think they're going to be more proficient in English 

10 as well.  But you have to have a teacher who has the 
11 capacity either because she's bilingual or because she 
12 knows how to work with a -- with an assistant who's 
13 bilingual or because she knows how to work around not 
14 being -- I mean, she needs to at least know some of the 
15 child's language.  But maybe she's really not 
16 proficient.  There are ways to work around that.  But 
17 she needs to have learned those.  
18         Q.   You're saying she needs to have that 
19 expertise?
20         A.   Exactly.
21         Q.   Are there any supports besides some of the 
22 training that you mentioned that are necessary for the 
23 success of preschool teachers serving ELL students?
24         A.   Well, I think to expect teachers to know 
25 everything, with difficult problems, and when you're 
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1 faced with a child who doesn't speak English, that can 
2 be a difficult problem.  It's one thing with lot -- you 
3 know, so there's a whole set of ways to deal with kids 
4 where there are a lot, many children, and an obvious 
5 example is Spanish, who come from Spanish-speaking 
6 homes.  But often you have children who come from other 
7 language background.  So they might be Hispanic, but 
8 their home language is Quechua.  I'm not sure how you 
9 say that.  

10         Q.   Which is a native dialect?
11         A.   Yes.  But you may also have Russian 
12 speakers and Polish speakers.  And I've certainly run 
13 into classrooms where the teacher did not know what 
14 language -- they knew the child did not speak English, 
15 they did not know what language the child spoke.  And 
16 if you've got a mix of languages in the classroom, that 
17 presents other difficulties.  And the way I think 
18 effective programs support that is by having resources 
19 from the district that help the teacher, and whether 
20 that's the teacher coach or, you know, part of the 
21 special teams that help support teachers in the 
22 classroom when -- when they have particular 
23 difficulties.
24         Q.   In the work that you did related to this 
25 case, did you find any guidance from the Colorado 
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1 Preschool Program on effective practices for ELL 
2 students?
3         A.   I did not find guidance on -- a detailed 
4 guidance on the specifics of what teachers should do 
5 and how they should do it.
6         Q.   To your knowledge, does CPP provide any 
7 professional development for preschool teachers who 
8 serve ELL students?
9         A.   Not to my knowledge.  There was some 

10 mention in some districts of some professional 
11 development.  Whether that was facilitated by the state 
12 or the district, I don't have any knowledge of that.  
13         Q.   On page 16 of your report, you state that 
14 you did not find substantive attention to the special 
15 needs of English language learners in the state's 
16 regulations for the preschool program.  What do you 
17 mean by "substantive attention" in that sentence?
18         A.   Well, for example, substantive attention, 
19 I would expect guidance with respect to dual language 
20 programs and the importance of providing a dual 
21 language program.  I don't see that happening in 
22 Colorado.  
23              The -- I expect some guidance about when 
24 you might need to reduce class size, for example.  
25 To -- to simply say that the child ought to have a rich 
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1 language environment, that there ought to be materials 
2 going home with the child in English and Spanish, to 
3 say that there ought to be Spanish language books and 
4 materials in the classroom, that's not sufficient to 
5 help a teacher be highly effective with English 
6 language learners.  There needs to be much more 
7 detailed guidance than that.  
8         Q.   And in your opinion, with all other 
9 resources being equal, is quality early childhood 

10 education necessary for a substantial change in 
11 developmental and educational outcomes for ELL 
12 students?
13         A.   Yes.  
14         Q.   And why is that?
15         A.   Well, first, it is because the preschool 
16 years are the -- are crucial years for language 
17 learning and development.  If that passes by without 
18 substantial investment in these young children, it's 
19 very difficult to make that up.  And it is evident that 
20 with the resources that schools are investing now, 
21 they're not accomplishing that.  If they were, children 
22 would be proficient on the state exams, you'd have no 
23 difference in dropout rates between English language 
24 learners and other children, certainly not the huge 
25 disparities that you see now.  
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1              So I think the -- the science of 
2 development tells us you're passing by this crucial 
3 period for intensive development of language, and then 
4 you're a few years down the road seeing very high rates 
5 of failure.  And the failure rates are highest in the 
6 language and literacy domains.  So that's -- could you 
7 invest enough later on to make up the gap?  I suppose 
8 in theory you could.  But the amounts of money that 
9 that would cost are -- are probably staggering.

10         Q.   Dr. Barnett, as part of your work in this 
11 case, were you asked to conduct any work specific to 
12 what I'll call the plaintiff-intervenor districts, 
13 Greeley, Mapleton, Rocky Ford, or Sheridan?
14         A.   Yes.
15         Q.   And what work were you asked to perform?
16         A.   I was asked to basically address the same 
17 questions that I addressed for Colorado as a whole for 
18 those districts, and in addition to collect additional 
19 information from the districts, going beyond the 
20 policies, to the impacts of those policies, to try to 
21 obtain some information about the impacts of resource 
22 constraints, about barriers that they faced in the 
23 district or barriers presented to the -- to be more 
24 clear, barriers that were presented to children and 
25 families by district policies based on the limitations 
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1 of what they could currently do.  
2              And also to obtain some data on the 
3 quality of the preschool programs offered in those 
4 districts.  
5         Q.   And in your initial report, you do provide 
6 some preliminary analysis of those four districts?
7         A.   Correct.
8         Q.   In your preliminary analysis, what was 
9 your general conclusion about the four districts?

10         A.   My general conclusion is that the -- is 
11 children in those districts are showing very large gaps 
12 in achievement, very high failure rates and dropout 
13 rates.  It varies across districts, but the pattern is 
14 exactly what you'd expect from the state pattern 
15 overall.  The gaps are by far largest for African 
16 American and Latino children and the largest for 
17 English language learners.  
18              While that varies from district to 
19 district, that overall pattern is still there.  And in 
20 some districts, the -- you know, the rates at which 
21 children fail to be proficient or even basic are very, 
22 very high.  The dropout rates are very, very high.  So 
23 clearly, there are huge needs for these children in the 
24 districts.  
25              And then when we look at -- when I look at 
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1 the district policies and what they've told me, it's 
2 clear that resources are an issue.  There are barriers, 
3 you know.  Lack of transportation is sometimes a 
4 barrier, for example.  That if you -- that when I ask 
5 well, if you had more resources, what would you do?  
6 Well, we would pay teachers in preschool the same pay 
7 that we would pay other teachers, which we don't do 
8 now.  Or we would be able to have more classrooms and 
9 we could offer more programs in full day.  Or we would 

10 offer -- another example is they would provide 
11 preschool to 3-year-olds.  They see it as valuable, but 
12 do not view themselves as having the financial 
13 capability to do that.  
14         Q.   Let's start at least with your initial 
15 conclusions about the district and your initial 
16 support.  You just talked about achievement gaps that 
17 you observed in those districts.  What did you base 
18 those observations on?
19         A.   They're based on -- can I look at my 
20 report?
21         Q.   Absolutely.  
22         A.   I have very specific numbers.  
23         Q.   Actually, before you go there, on page 21 
24 on your report, you state that -- you state that all 
25 children from all four districts would benefit from 

3171

1 district-wide, intensive, high-quality pre-K education 
2 and full-day kinder with appropriate reforms from first 
3 grade on to support results of pre-K and kinder.  What 
4 do you mean in that sentence by "appropriate reforms to 
5 support results"?
6         A.   Well, if these districts were to provide 
7 intensive high-quality preschool education of the types 
8 that I talked about and full-day kindergarten to all of 
9 the children in the district, or the vast majority, 

10 that changes radically the characteristics and the 
11 educational characteristics and abilities of the 
12 children entering first grade and then second grade and 
13 third grade.  
14              To take full advantage of that, teachers 
15 have to change how they teach.  They have to change 
16 what they teach in first grade, second grade, third 
17 grade on, all the way up.  To simply leave teachers on 
18 their own to figure that out I don't think is 
19 realistic.  So that districts would have to have in 
20 place also a set of policies and procedures for 
21 ensuring that they change what happens, how teachers 
22 are teaching and what they're teaching.  
23              Again, it's the same model, really, that 
24 I've recommended for preschool, only pushed up.  That 
25 you have these -- you have teacher coaches, you have 



Lobato v. The State of Colorado TRIAL DAY 12 8/16/2011

scheduling@huntergeist.com HUNTER + GEIST, INC. 303.832.5966 / 800.525.8490

31 (Pages 3172 to 3175)

3172

1 support, you have professional development.  Because 
2 you've measured how kids are doing when they enter 
3 first grade or second grade, because you've analyzed 
4 that data and planned for it, and then you put into 
5 place the professional development, the technical 
6 assistance that teachers need to then change how they 
7 teach.  
8              And my analysis of differences among 
9 school districts in New Jersey that have implemented 

10 high-quality full-day preschool and kindergarten is the 
11 districts that have been most successful at moving 
12 their children -- and these are districts where       
13 99 percent of the children, perhaps, are English 
14 language learners and low income -- moving those 
15 children by fifth and sixth grade to about the state 
16 average, which in New Jersey is high.  So New Jersey is 
17 one of the top performers on NAEP.  So this is not a 
18 low bar that we're moving kids to.  It's not the 
19 national average, it's the average for a wealthy state 
20 that they're moving kids to.  
21              The districts that have been effective at 
22 doing that have been the ones that followed the 
23 preschool and kindergarten changes with the reforms K 
24 through six, to take advantage of that.
25         Q.   On page 21, you state that "If Colorado 
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1 were to gradually scale up the provision of intensive 
2 high-quality preschool and full-day kindergarten over 
3 time, districts with high percentages of disadvantaged 
4 children should be prioritized."  Can you explain what 
5 you mean by that statement?  
6         A.   The -- I -- again, we're looking at both 
7 sides of the coin.  So the districts that will have the 
8 biggest payoff in terms of improving children's school 
9 readiness and school success are the districts where 

10 the children have the lowest rates of school readiness 
11 and school success and the highest concentrations.  
12              So, again, I think that the research says 
13 it's not only the -- the level of a particular child, 
14 it's where you have very high concentrations of 
15 children who are poorly performing, of children who are 
16 disadvantaged, that it's the most difficult situation 
17 for the teacher to produce large gains.  
18              So that if you can turn that around by 
19 changing it for the entire classroom, so not only 
20 because I went to preschool, not only am I better able 
21 to take advantage now of first grade, but because there 
22 are fewer children in my classroom who are behavior 
23 problems, because there are fewer kids who don't get 
24 it, who haven't fully learned the letters, take a very 
25 simple example, who don't understand the words the 
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1 teachers are using, because there's little of that now 
2 happening in my classroom, I'm going to learn a lot 
3 more, apart from my own abilities, and as a teacher, 
4 I'm going to be more successful.  
5              Again, you can think of this at the 
6 classroom level of setting up this spiral of success, 
7 because I now have, as a teacher, the experience that 
8 it's easier to teach, I'm more successful, my work is 
9 more rewarding, so I'm less likely to quit and go 

10 someplace else.  Because I'm less likely to quit and go 
11 someplace else, I now have fewer first- and second-year 
12 teachers, who we know are less effective.  I'm spending 
13 less of my time training new teachers and putting more 
14 of my time as an administrator into supporting the 
15 further advancement of my experienced teachers.  
16              So I'm -- you can see at this level you're 
17 now getting the snowball of it's -- it's not just at 
18 the individual student level, it's now at the classroom 
19 and school level.  Because my classroom is a more 
20 pleasant place to be, I'm now more likely to come to 
21 school, so my attendance rates are up.  
22              Clearly, children who show up to school 
23 learn more than children who don't.  So -- and those 
24 things now -- now I have all the kids learning more.  
25 They get to second grade.  Now, as a second grade 
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1 teacher, I have much more capable children, I have 
2 children who know how to regulate their own behavior, 
3 I'm not spending a lot of time on behavior problems, I 
4 can focus on teaching the things that -- and the 
5 standards that they need to get to get up there to 
6 average.  
7              And so it's the districts that have the 
8 highest concentration of these problems that have the 
9 most to gain not just at the individual child level, 

10 but at the scope and scale level of what economists 
11 would call spill-over effects.  My behavior problem 
12 isn't just a problem for my learning, it's a problem 
13 for everybody else's learning.  If we have lots of 
14 behavior problems, that's a bigger deal than if I have 
15 one or two, if I want to tackle those first.  
16         Q.   Let's look at some of your general initial 
17 observations of the plaintiff-intervenor districts 
18 starting with Mapleton.  What were some of your general 
19 observations regarding Mapleton?
20         A.   So Mapleton has nearly 80 percent of their 
21 kids who are economically disadvantaged.  They're 
22 majority Hispanic.  At third grade, no more than half 
23 the students reached proficiency on the state test 
24 across several different years.  This was true in two 
25 of the three years for white, non-Hispanic children, 
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1 who you would expect to be the high performers in the 
2 district.  They're not doing well.  And for Hispanic 
3 children, all three years.  In two of the three years, 
4 more than a quarter of students scored unsatisfactory.  
5              Writing scores were also low.  High 
6 percentages of children scoring unsatisfactory.  
7 Performance was lower for ELL and economically 
8 disadvantaged children.  Looking at the percentage who 
9 were proficient, they're much less likely to -- you 

10 know, Mapleton students are much less likely to score 
11 proficient than Colorado students on average.  And the 
12 high school graduation rate is 42 percent.  So while I 
13 think of 50 percent as terrible, they're not -- they 
14 are a considerable ways below 50 percent.  
15         Q.   And Greeley.  What were some of your 
16 general initial observations about Greeley?
17         A.   Again, Greeley has over 60 percent of the 
18 children who are economically disadvantaged.  Many of 
19 those children are not enrolled in preschool.  More 
20 than a third of the children fail to reach proficiency 
21 at third grade, again, across -- not just looking at 
22 one year, across multiple years.  White, non-Hispanic 
23 children are scoring at higher levels.  They have     
24 85 percent reaching proficiency.  The rates are much 
25 lower, only about half are Hispanic children in 
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1 reading.  Writing scores are also low.  In math, half 
2 the Hispanic and economically disadvantaged students 
3 scored below proficient.  
4              They're somewhat -- you know, on average, 
5 Greeley students are somewhat less likely to score 
6 proficient than Colorado students on average.  And 
7 given that -- given the way children are doing, the 
8 large numbers of children in -- large percentage of 
9 children in Greeley who are not in a state, 

10 district-provided preschool program I think points to a 
11 need for greatly increased access.  But, of course, not 
12 access to just anything, but to a program that has been 
13 made high quality and intensive.
14         Q.   Did you make any initial conclusions about 
15 the unmet need for kindergarten in Greeley?
16         A.   Well, again, they -- they have a large 
17 unmet need for full-day kindergarten, as well as 
18 preschool.  
19         Q.   What were your general initial 
20 observations of Rocky Ford?
21         A.   Rocky Ford is somewhat less disadvantaged 
22 than the other four districts -- the other three 
23 districts, I'm sorry.  The -- that's relative, of 
24 course, 'cause more than half of the children are 
25 economically disadvantaged, and that's -- that's 
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1 considerably above average for Colorado.  
2              The percentage of children reaching 
3 proficiency across years varied from 68 to 80 percent.  
4 It's a small district, so depending on the kids in a 
5 particular year, the number can bounce around.  About 
6 half failed to reach proficiency in writing.  About a 
7 third failed to reach proficiency in math.  
8              Economically disadvantaged students are 
9 somewhat more likely to fall below proficient than the 

10 district average.  Because it's small, breaking them 
11 down into these subgroups, it's -- it's hard to know 
12 that you've got a reliable comparison.  You know, 
13 to -- it's hard to be precise with small numbers.  
14              But, you know, on average, they -- Rocky 
15 Ford students score proficient about the same as 
16 statewide.  Their high school graduation rate is still 
17 below the state average, and it's only 59 percent for 
18 Hispanic students.  Again, I'd expect the vast majority 
19 of Rocky Ford students to benefit from intensive 
20 high-quality preschool education and full-day 
21 kindergarten with the reduced class size, keeping in 
22 mind that there's no limit on class size.  And, again, 
23 to see the substantive reforms following, to take 
24 advantage of that.
25         Q.   And last Sheridan.  Can you tell the Court 
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1 a little bit about your initial observations in 
2 Sheridan?
3         A.   Nearly 90 percent of Sheridan students 
4 were economically disadvantaged in 2010.  The majority 
5 of students are Hispanic and -- is Hispanic and 
6 classified as English language learners.  Percentage of 
7 students reaching proficiency in reading at third grade 
8 was -- varied from year to year from 45 to 64 percent.  
9 Proficiency rates in reading were considerably higher 

10 for white students than for Hispanic students.  
11 Disadvantaged students are, again, below the district 
12 average.  
13              In the most recent year, a third of the 
14 Hispanic students, nearly 40 percent of ELL students 
15 scored unsatisfactory on reading.  Less than a third of 
16 the students reached proficiency in writing.  They're 
17 doing better in math.  In the most recent year, though, 
18 half the Hispanic and ELL students failed to reach 
19 proficiency in math.  They're much less likely to score 
20 proficient than Colorado students on average.  That is, 
21 Sheridan students, in general, are.  They have a 
22 graduation rate of only about one-third.  
23              Again, high-quality preschool education, 
24 intensive, has been found to have its largest effects 
25 on disadvantaged students, largest effects among the 
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1 disadvantaged for disadvantaged Hispanic students.  So, 
2 again, I'd recommend that all Sheridan students be 
3 offered intensive high-quality preschool education for 
4 two years.  Supported by, again, substantive 
5 educational reforms in the subsequent grades, and that 
6 would include small class size, full-day kindergarten.
7         Q.   Thank you.  So after making your initial 
8 observations, what additional analysis did you perform 
9 in these districts?

10         A.   In addition, I sent a series of -- a set 
11 of questions to the early childhood supervisors in each 
12 of the districts asking for more information.  Some of 
13 them responded directly to me, some of them provided 
14 the information through their public information 
15 office.  And some of them provided the information to 
16 Laura Wiley, when she went to do the classroom 
17 observations using the ECERS, which is the other part 
18 of what I did, was to ask a district to provide an 
19 average -- you know, the classroom that they would say 
20 typified on average their preschool programs for 
21 observation by a trained outside observer.
22         Q.   Is Laura Wiley the individual you 
23 mentioned earlier who coordinated with you to help 
24 conduct interviews and ECERS observations?
25         A.   Yes.
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1         Q.   And you coordinated both the interviews 
2 and the observations with Ms. Wiley?
3         A.   Yes.
4         Q.   And was she qualified to conduct that 
5 work?
6         A.   Yes.
7         Q.   How do you know?
8         A.   Well, first based on personal 
9 recommendations from early childhood experts in 

10 Colorado who she had worked for.  But also because of 
11 her master's degree and her educational credentials.  
12 And then her specific training and even certification 
13 in the measures of classroom practice and quality.
14         Q.   Did she have training to conduct ECERS 
15 observations?
16         A.   Yes, she has.
17         Q.   Earlier you discussed with Ms. Bezoza how 
18 the ECERS is scored.  But how is an ECERS observation 
19 performed?
20         A.   So there's a structured instrument with, I 
21 think, 30-something items -- off the top of my head, I 
22 don't remember exactly how many -- that -- in a variety 
23 of different areas, language and reasoning is one of 
24 them, for example, activities that -- which includes 
25 things around science and math.  There's a parent- 
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1 oriented section.  There are things about health and 
2 safety in it.  And the -- so the instrument's been 
3 developed to provide reliable -- as long as you've been 
4 trained, to provide a reliable assessment of the 
5 classroom environment across these dimensions based on 
6 the -- the guidance from the instrument itself, about 
7 if you see this, then you score it this way.  
8              So it's not that I observe language and 
9 reasoning and I think well, that's pretty good, I give 

10 it a five.  There's specific guidance on what you need 
11 to see.  And you spend a substantive period of time, 
12 which might be an entire morning, for example, in a 
13 classroom.  And typically you also ask some questions 
14 of the teacher to supplement your observation.  
15              And then based on the information that 
16 you've recorded, you score it according to the set 
17 procedures for the instrument, which, again, have been 
18 developed in such a way, based on research, that one 
19 trained person using this gets an answer that's pretty 
20 similar to another trained person using the instrument 
21 for the same classroom.  
22         Q.   And why did you decide to use ECERS 
23 observations to conduct the initial -- the additional 
24 analysis in the plaintiff-intervenor districts?
25         A.   The advantage of the ECERS is it's the 
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1 most general observation.  It's the most widely used.  
2 So there's a large number of studies that we can look 
3 at to see how do the scores we get here in Colorado 
4 compare to others.  Because it's widely used in 
5 Colorado, so we can say something about how these 
6 scores compare to other scores, other -- you know, how 
7 other scores in Colorado.  And because it's relatively 
8 easy to find people who are well trained to do this 
9 kind of observation.

10         Q.   And did you -- were ECERS observations 
11 conducted in every preschool classroom in every 
12 district?
13         A.   No.  In the plaintiff-intervenor 
14 districts, we asked only that they provide one typical 
15 classroom.
16         Q.   You asked that the preschool administrator 
17 provide a typical classroom?
18         A.   Correct.
19         Q.   And you stated that each of the preschool 
20 administrators were interviewed?
21         A.   Yes.
22         Q.   And what questions were asked during the 
23 interviews?
24         A.   I believe there's a -- 
25         Q.   Is there a document that reflects --
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1         A.   -- a document, yes.
2         Q.   -- all of that information?  
3              MS. BONO:  Your Honor, may I approach the 
4 witness?  
5              THE COURT:  Yes.  
6         Q.   (BY MS. BONO)  Dr. Barnett, take a look at 
7 this, review it, and then I'll ask for it back once 
8 your recollection has been refreshed.  
9              (The witness perused the document.)  

10         A.   Okay.  
11              MS. BONO:  May I approach, Your Honor?  
12              THE COURT:  Yes.  
13         Q.   (BY MS. BONO)  Having had the opportunity 
14 to refresh your memory, Dr. Barnett, what were the 
15 interview questions that were asked in each of the 
16 districts?
17         A.   The interview questions were first about 
18 access and enrollment, so do they -- where do they 
19 serve children, are they all in public school 
20 classrooms, do they do this through the use of private 
21 providers, do they enroll -- how many children do they 
22 enroll at age 4, how many children do they enroll at 
23 age 3, how many children do they enroll in full-day 
24 kindergarten.  
25              Then there are questions about -- I'm 
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1 trying to keep these all in my mind.  The questions 
2 about are there barriers to participation in the 
3 district.  There's a question that asks them what are 
4 the strength -- what do you see are the strengths of 
5 your program, what do you see are the weaknesses of 
6 your program.  
7              Questions specifically about English 
8 language learners and what supports they provide for 
9 English language learners.  The question about whether 

10 they provide transportation or not.  
11              MS. BONO:  Your Honor, may I approach?  
12              THE COURT:  Yes.  
13              MS. BONO:  Your Honor, I have a copy for 
14 you.    
15              THE COURT:  Thank you.  
16         Q.   (BY MS. BONO)  Dr. Barnett, I've handed 
17 you what we've marked as Exhibit No. 20140.  Do you 
18 recognize -- 
19              MS. BONO:  Carey -- I'm sorry.  It's the 
20 one I just handed you.  
21              MS. MARKEL:  Okay.  
22         Q.   (BY MS. BONO)  Do you recognize this 
23 document?
24         A.   Yes, I do.
25         Q.   And what is it, please.  
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1         A.   It's the supplemental report on preschool 
2 education in the plaintiff-intervenor districts.
3         Q.   And does this appear to be a fair and 
4 accurate copy of the supplemental report you prepared 
5 in this case?
6         A.   Yes, it does.  
7              MS. BONO:  Your Honor, we move to admit 
8 Exhibit No. 20140 into evidence.  
9              MS. MARKEL:  No objection, Your Honor.    

10              THE COURT:  Exhibit 20140 will be admitted 
11 into evidence.  
12         Q.   (BY MS. BONO)  On the first page of your 
13 supplemental report, Dr. Barnett, at the end of the 
14 first paragraph, it says that your general conclusion 
15 about plaintiff-intervenors' districts is that both 
16 enrollment and quality should be raised to achieve 
17 significant improvement in achievement.  Can you please 
18 describe what you mean by that statement.  
19         A.   Given the levels of school failure and 
20 dropout, the high levels of disadvantage, the high 
21 percentages of children who are English language 
22 learners identified earlier, and then looking at the 
23 information that we obtained on both enrollment and 
24 quality of preschool programs in these districts, I 
25 concluded that if there were to be real substantial 
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1 improvements in the achievement of students in these 
2 districts, they needed to increase both the enrollment 
3 levels and the quality and -- and sometimes I say 
4 quality and intensity.  When I don't and I just say 
5 quality, I mean intensity as well as part of what it 
6 means to be a quality program.
7         Q.   In your opinion, are increased enrollment 
8 and quality necessary to achieve significant 
9 improvement in these districts?

10         A.   Yes.
11         Q.   Did you have any specific conclusions in 
12 your supplemental report regarding enrollment in our 
13 districts?  If it helps, I think -- I think you -- you 
14 make some -- 
15         A.   Well, it was clear that in all four of the 
16 districts limited enrollment was an issue.  The --  
17 even if you targeted all disadvantaged children, which 
18 they -- and serve them, which they don't all do, all 
19 the children identified as disadvantaged, the high 
20 percentages of disadvantaged kids in those districts 
21 suggests that the other children are not really very 
22 different.  And, in fact, if I measured them at another 
23 time, the other children might well have been in the 
24 disadvantaged category.  You know, this problem that I 
25 pointed out earlier, that you have a moving target.  
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1              So essentially I would -- I think these 
2 districts need to enroll all of their children and not 
3 some portion of them, and that that program, again, 
4 needs to be intensive and high quality.  
5         Q.   Is it fair to say that based on the 
6 additional analyses you performed, that districts 
7 generally were not able to enroll all children who 
8 would benefit from preschool?
9         A.   Sheridan, for example, has a waitlist.  If 

10 they were -- if -- if -- there are eligible children 
11 whose parents want to enroll them, and they're not 
12 doing it.  And some of the districts certainly 
13 responded if they had the additional resources, they 
14 would serve more children.  
15              And I -- I want to make it clear, I'm not 
16 talking just about 4-year-olds.  All right?  So 
17 3-year-olds are relatively untouched by the preschool 
18 program.  There's a long way -- there's a ways to go 
19 with 4-year-olds.  That's not even considering the 
20 3-year-old problem.  So -- and, again, Rocky Ford is an 
21 example of we're -- not by inference.  They said if we 
22 had more money, we would provide this to 3-year-olds.  
23 But we don't.  
24              Transportation was not provided to most 
25 children.  That could constitute a barrier to 
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1 participation.  Again, you've got the problem of 
2 children who don't show up at all, and not just for 
3 preschool, but also put down children for kindergarten.  
4 Again, when you have a district, Rocky Ford, that said 
5 if they had more money, they would provide 
6 transportation, because they believe it's a problem.  
7              All the districts seemed to use blended 
8 funding from multiple sources.  So it's not that 
9 they're sitting back and saying we don't have 

10 resources.  They're out there trying to find the 
11 resources, to work with other people, to put these 
12 things together, with Head Start, with private 
13 organizations, to see how they can put their special 
14 education funds together, to use federal dollars.  But 
15 they're still not able to enroll all the children that 
16 they -- not me only, but that they believe would 
17 benefit from a program.  
18         Q.   You said that Rocky Ford indicated a 
19 desire to offer two-year preschool.  Do you have any 
20 opinions as to whether or not that would be beneficial 
21 for the students in Rocky Ford?
22         A.   I think it would be beneficial for the 
23 students in Rocky Ford and for the other districts as 
24 well.
25         Q.   Let's turn to your observations regarding 
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1 quality in the districts.  Can you tell us what ECERS 
2 scores were assigned the classrooms in each district?
3         A.   Well, and so there are three districts in 
4 which we have the typical class -- you know, the 
5 typical or average classroom put forward by the 
6 administrator.  Scores were 4.13 in Rocky Ford, 4.97 in 
7 Greeley, a 5.24 in Sheridan.  
8              In Mapleton, we have a bit of a different 
9 set of data, because we had conducted observations on 

10 11 classrooms for this Qualistar program that I 
11 mentioned earlier, and I didn't see any need to go in 
12 and do one when they already have data on 11 
13 classrooms.  And so we have a range there.  These 
14 averages in the range in Mapleton are somewhat better 
15 than the figures that -- for a larger set of school 
16 districts we saw earlier.  All right?  Which included 
17 some threes.  
18              Now we are -- let's take Rocky Ford, where 
19 the average or typical classroom is 4.13.  So you'd 
20 expect some classrooms to be better and some classrooms 
21 to be worse.  So there could be a three, we don't know.  
22 Given state data showing that there are threes around, 
23 4.13 is not so high, there could easily be classrooms 
24 in that range.  So they're on the -- in the bottom side 
25 of good.  Some are below good, some are a little above 
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1 good.  In Mapleton you see some of both.  
2              This is -- you know, this range is -- is 
3 something -- is, I guess, what I would expect, having 
4 looked at other state preschool programs that are 
5 similar to Colorado's.  
6         Q.   When you use the word "good," is       
7 that -- is that your phrase?
8         A.   Good is the designation given by the 
9 instrument itself.  All right?  So that's how the 

10 instrument defines good, it's how the field thinks of 
11 good on the ECERS.  It does not mean good enough.  It 
12 doesn't mean that programs that score a five are highly 
13 effective.  It does mean that they're better than 
14 threes, which, as I said before, if you're a three, 
15 you're on the cusp of I'm having to worry that you're 
16 actually harming children.  
17              So this is good.  They're not in that 
18 range.  They're called good.  But does that guarantee 
19 high performance?  No.
20         Q.   Is an ECERS good rating sufficient to make 
21 substantive impacts on the achievement of low-income or 
22 ELL students?
23         A.   I -- you know, this is where it's -- it's 
24 the combination of features.  And you have to think 
25 about -- so if I have a classroom with six children 
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1 that's scoring good, frankly, I would be a little 
2 surprised it's just a five.  But, you know, maybe it's 
3 a high five, towards a six.  And I have the small class 
4 size.  Then I'm thinking that could be pretty 
5 effective.  
6              But it's not a guarantee.  It is --  
7 because there are lots of things in the ECERS that 
8 while they're important, like hand washing and safety, 
9 contribute to their scores, but they don't contribute 

10 to -- and they're important.  You want it to be safe, 
11 you want children not to be going home sick.  But it 
12 doesn't contribute to the children's learning and 
13 language development, it doesn't necessarily mean 
14 they're learning math.  
15              To figure that out, you really have to go 
16 beyond the ECERS to other kinds of measures.  Direct 
17 measures of how much children are learning are one way.  
18 And more specific measures of so what was the teacher 
19 doing in language and literacy, what was the teacher 
20 doing with math, what was the teacher doing with 
21 science, what was -- what was the teacher doing 
22 specifically to support English language learners.  
23 That's not something you really learn about from a 
24 score of five on the ECERS.  
25         Q.   Is that why you also did the additional 
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1 interviews in those districts?
2         A.   That's part of the reason for doing the 
3 other interviews.  Obviously, I'd like to have more 
4 data.  I'd like to know what -- you know, where were 
5 the children when they entered, where were the children 
6 when they left on some kind of -- on a standardized 
7 measure.  I'd like to have these more specific measures 
8 of teacher practice.  But they're not available.
9         Q.   Let's talk about some of the features in 

10 the -- classroom features in the plaintiff-intervenor 
11 districts.  Can you describe some of your observations 
12 about teacher quality in the districts?
13         A.   Yes.  Teacher qualifications varied 
14 considerably.  There were teachers who had master's 
15 degrees.  There are other teachers who don't even have 
16 a two-year degree.  Sometimes in the same district 
17 there were teachers at these very different levels.  
18 Many teachers were not licensed.  Mapleton, as an 
19 example, six of the 14 teachers for which they reported 
20 educational background had less than a two-year college 
21 degree.  
22              I thought teacher compensation was 
23 remarkably low.  Districts reported salaries as low as 
24 $20,000 a year for a teacher.  The comparable salary 
25 for licensed preschool teachers, so the fully licensed 
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1 public school teachers, were as low as 28,000.  Again, 
2 that seemed very low to me.  And my basis for 
3 comparison are data on the web about what are the 
4 average starting salaries for teachers in Colorado, 
5 what are the average salaries of teachers in Colorado.  
6              So I think with these salaries, you'd 
7 expect districts to have a very difficult time 
8 recruiting highly educated teachers for all of their 
9 positions, for keeping teachers.  I don't have data on 

10 turnover, but clearly low pay leads -- is related to 
11 high turnover.  And one of the districts specifically 
12 mentioned, Greeley, that they needed more funding to 
13 pay adequate salaries.
14         Q.   Earlier you discussed the relationship 
15 between teacher quality and program quality with 
16 Ms. Bezoza.  Is there any particular importance for 
17 low-income or ELL students?
18         A.   Well, I -- so -- when you have high 
19 concentrations of disadvantaged children, many teachers 
20 consider that a less desirable place to teach.  In some 
21 ways it's more difficult, and so you're given two 
22 teaching jobs, one that's easier and one that's harder.  
23 You need to attract the same quality teacher.  You need 
24 to pay more.  
25              For ELL students, you have the additional 
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1 difficulty that you would like bilingual teachers, you 
2 would like teachers to have the additional training to 
3 be highly qualified not to just teach, but to teach 
4 English language learners, so you're asking for more 
5 capabilities in the teacher.  How do you get more 
6 capabilities in a teacher?  You offer a higher salary.
7         Q.   What were your observations about class 
8 size in the districts?
9         A.   Class size seems reasonable compared to 

10 many other public preschool programs.  My concern is 
11 that many of these classrooms -- so if you're using 
12 your special education money, for example, and so 
13 you're combining your program in special education in 
14 order to take advantage of those resources to serve 
15 more children, you now have classrooms that have 
16 children who have significant disabilities in them.  
17 That's more difficult.  Those classrooms need to be 
18 smaller.  
19              English language learners, I think I've 
20 already discussed the -- the reasons that they need 
21 both for receptive and expressive language, to have 
22 more small group time, more time one on one with the 
23 teacher.  How do you accomplish that?  You have smaller 
24 classes.  So with higher concentrations of children 
25 with disabilities, with higher concentrations of 
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1 English language learners, to be highly effective, 
2 you'd like to see smaller class size.  And you don't.  
3 Right?  There's no guidance that says so you should 
4 reduce your class size from 16 to 14 or if you have 
5 this many children with disabilities, you shouldn't 
6 have more than 12.
7         Q.   So is it your opinion that a classroom 
8 that may appear reasonable based on the average size of 
9 other classrooms may not necessarily be reasonable 

10 depending on the composition of ELL students in that 
11 class?
12         A.   It's my opinion that the effectiveness of 
13 the classroom is really going to be affected by the 
14 group size, and producing large impacts for English 
15 language learners for classrooms where a significant 
16 number of children have difficulties and clearly 
17 disabilities, smaller class size has a high payoff in 
18 terms of producing these kinds of large gains that I've 
19 talked about being necessary to produce substantial 
20 decreases in the achievement gap later on.
21         Q.   Turning back to Exhibit 5504, page 20.  
22 You indicate as part of your recommendations that the 
23 state should offer full-day kindergarten, particularly 
24 in communities with a high percentage of at-risk 
25 children.  Why is full-day kindergarten important in 
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1 communities with high concentrations of at-risk 
2 children?
3         A.   I -- the research as a whole indicates 
4 that the largest gains from full-day kindergarten are 
5 for disadvantaged children.  So if you look -- as an 
6 economist, I'm looking, where is the biggest payoff to 
7 making this investment.  The biggest payoff is for 
8 disadvantaged children.  This is also, again -- the 
9 flip side, same coin, this is where your largest 

10 problem is in terms of school failure.  
11              I think it is, of course, consistent with 
12 the research on kindergarten more generally.  The 
13 largest payoff, the largest impacts in terms of 
14 improved achievement from reduced class size in 
15 kindergarten are for disadvantaged children.  The 
16 largest payoffs for a high-quality teacher, a more 
17 effective teacher in a kindergarten classroom are for 
18 disadvantaged children.  Highest payoff for giving full 
19 day is, again, for disadvantaged children.
20         Q.   In your opinion, Dr. Barnett, what would 
21 happen if the status quo for pre-K and kinder in the 
22 state is left in place and the Colorado Preschool 
23 Program is just left the way it is currently?
24         A.   If -- if the status quo in terms of 
25 preschool and kindergarten continues, then the roots of 
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1 the school failure problem, the roots of these 
2 achievement gaps at third and fourth grade will 
3 continue to present themselves at the kindergarten 
4 door.  
5              So if we were to -- based on national 
6 data, one could expect many children showing up, 
7 disadvantaged children, on average 18 months behind in 
8 their language abilities at kindergarten entry.  That 
9 will not change.  I don't know of any package of -- of 

10 elementary, primary school reforms anywhere that by 
11 themselves are -- have been shown to close that kind of 
12 gap.  So the -- it's hard to see any change in status 
13 quo in terms of school failure, achievement gaps, 
14 failure to -- you know, dropout and failure to 
15 graduate.  
16              If something isn't done at the other end 
17 of the pipeline so that children come in at least in 
18 the neighborhood of -- you know, that they're on the 
19 playing field with the other kids, if not on equal 
20 footing, maybe we can't achieve that, but they're in 
21 the game.  They have a chance at this right now, when 
22 they're 18 months behind.  
23              You're not in the game.  You don't change 
24 that, I don't see how you change these huge disparities 
25 in achievement and attainment later on.  
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1              MS. BONO:  Thank you, Dr. Barnett.    
2              THE COURT:  Do you want to take a break 
3 now?  
4              MS. MARKEL:  Yes, Your Honor.  
5              THE COURT:  This would be a good time, 
6 because we started at 1:30.  Let's say ten after 3:00.  
7 That would work.  
8              (Recess taken, 2:50 p.m. to 3:11 p.m.)
9              THE COURT:  We're back on the record in 

10 Case 05CV4794, and I believe cross-examination.  
11              MS. MARKEL:  Thank you, Your Honor.  
12                    CROSS-EXAMINATION
13 BY MS. MARKEL:  
14         Q.   Good afternoon, Dr. Barnett.  I just have 
15 a few questions for you.  If I can keep my notes 
16 straight, we'll get through this fairly quickly, I 
17 hope.  Let's look at Trial Exhibit 5501.  It's your CV.  
18 And I don't know if you have a copy in front of you 
19 from this morning, but the front page is 5501.  
20         A.   I do.  
21         Q.   And, actually, I'd like to direct your 
22 attention to page -- let's see -- 14.  And on page 14, 
23 there's a list, it starts with a list of your 
24 publications, books in particular.  And at the top 
25 there's a reference to Zigler, Barnett, and Gilliam, 
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1 and at the time of this particular copy of your CV, it 
2 was in press; is that correct?
3         A.   That's correct.  And there's actually an 
4 error in it.  So that it -- it should have been Zigler, 
5 Gilliam and Barnett.
6         Q.   And is the title, the actual title, "The 
7 Pre-K Debates, Current Controversies and Issues"?
8         A.   Correct.  The name of the book was 
9 changed.

10         Q.   And that was just recently released here 
11 in August of 2011; is that correct?
12         A.   Correct.
13         Q.   When I looked back over your CV, I wasn't 
14 sure, but I kind of guessed that was probably the 
15 publication that you were referencing in your CV when 
16 it was put together for the purposes of your 
17 deposition.  
18              The co-editor of "The Pre-K Debates, 
19 Current Controversies and Issues," Edward Zigler, if 
20 I'm not mistaken, is one of the founders of the 
21 national Head Start program; is that correct?  
22         A.   I -- I think that's true, yes.
23         Q.   And with regard to quality pre-K programs, 
24 would you agree that it's not necessarily the 
25 programmatic name on the front door that matters, it's 

3201

1 what's happening inside the classroom that counts?
2         A.   I guess I would rephrase that somewhat.
3         Q.   Okay.  
4         A.   It is what happens inside the classroom 
5 that counts, but not only what happens inside the 
6 classroom, but the larger supporting structure for what 
7 happens inside the classroom.
8         Q.   So, for example, if it's a national Head 
9 Start program, that fact in and of itself doesn't mean 

10 low quality; would you agree with that?
11         A.   So we can only talk about averages and 
12 ranges for Head Start, and some will be better than 
13 average and some will be worse.  
14         Q.   You would agree that there's a debate 
15 among preschool scholars as to whether publicly funded 
16 preschools should be offered to all children, a 
17 universal program, or only targeted to at-risk 
18 children, would you not?
19         A.   Yes.
20         Q.   You would also agree that preschool yields 
21 stronger benefits for at-risk children?
22         A.   Yes.
23         Q.   You would also agree that there's a debate 
24 among leaders in your field as to whether preschool 
25 teachers should be required to possess bachelor's 
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1 degrees?  A debate.  
2         A.   I'm not sure that that's what the debate 
3 is about, as opposed to when and why preschool teachers 
4 with more education are more effective.  But there are 
5 some people who don't think it ought to be required.
6         Q.   And with that nuance that you just gave, 
7 would you agree that rather than focusing on whether or 
8 not the teacher has a bachelor's degree, the focus 
9 should be on whether the teacher has proven and 

10 effective supports that lead to improved student 
11 outcomes?  Would you agree that that should be the 
12 focus, as opposed to simply the focus of whether or not 
13 the teacher has a bachelor's degree?
14         A.   I -- I don't know that those are --  
15 it's -- I guess I would not agree because of the way 
16 you phrased the response.  So that I think structural 
17 features of programs like the teacher's educational 
18 qualification are important from a policy perspective.  
19 Because they are a means to this end.  And, of course, 
20 the end is more important than the means.  But you 
21 can't ignore the means of getting there just because 
22 the end is what you're after.
23         Q.   And I understand that that's your view, 
24 Dr. Barnett, but would you agree that there is a debate 
25 among scholars in your field as to the focus on the 
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1 requirements for preschool teachers or whether the 
2 focus should be on the supports provided to those 
3 preschool teachers?
4         A.   I would say most -- most of the debate is 
5 not about -- is not either/or, but about both together.
6         Q.   And, for example, in the NIEER work that 
7 you do through the institute, the B.A. requirement, as 
8 I understand it, for NIEER is simply a B.A.?  So 
9 someone could have a B.A. in French literature, for 

10 example, and satisfy that benchmark in the NIEER 
11 benchmarks; is that correct?
12         A.   The -- the benchmarks are a collection of 
13 program features that fit together.  All right?  So no 
14 single program feature by itself stands alone, so if 
15 you do this, then everything's fine, or vice versa, you 
16 don't do this, everything's terrible.
17         Q.   I under -- 
18         A.   They all go together.  And so because we 
19 think that these other things that you talked about are 
20 important, they have their own benchmarks.  But it 
21 doesn't become the importance of the benchmark for the 
22 teacher qualifications.
23         Q.   Thank you for that, Dr. Barnett.  But the 
24 question was with regard to the benchmark as it relates 
25 to the B.A. degree in the NIEER benchmark, that 
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1 is -- that is a B.A. degree, it's not a B.A. degree 
2 tied to early childhood education?  That's not the 
3 benchmark, correct?
4         A.   Correct.
5         Q.   You would agree that there is a debate 
6 among your peers, others who have specialized in early 
7 childhood education, as to whether preschools should 
8 only be operated by public schools, correct?
9         A.   Actually, I'm not sure that anyone 

10 advocates that they should only be operated by public 
11 schools.
12         Q.   But you would agree there's a debate 
13 around that topic?  
14              MS. BONO:  Objection.  Asked and answered.    
15              THE COURT:  Overruled.  
16         A.   I think the debate is around -- there are 
17 debates about who should provide for which children 
18 preschool education.  But I don't think I would 
19 characterize it exactly the way that you did.  
20         Q.   (BY MS. MARKEL)  Just to refresh your 
21 recollection, I'll direct you to debate No. 4.  And 
22 just have you review it in your recent publication to 
23 refresh your recollection.  
24         A.   The debate No. 4 is framed as public 
25 schools only versus other sites.  And I should probably 
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1 add that I have had problems with the publisher of the 
2 book in terms of the way they characterize some of the 
3 those debates, which seem to be more simplistic than 
4 the way the debates are actually put out in the book, 
5 and that's one of those.  I don't actually think that 
6 characterizes the debate in those chapters.  But they 
7 framed it that way because they thought it was easier 
8 or sexier.  But not entirely accurate.  
9              MS. MARKEL:  May I approach, Your Honor, 

10 just to retrieve?    
11              THE COURT:  Yes.  
12         Q.   (BY MS. MARKEL)  Publicly funded 
13 preschools are currently provided across an array of 
14 provider organizations; would you agree with that 
15 statement?  
16         A.   Yes.
17         Q.   Public schools, Head Start programs, child 
18 care providers, other non-profit agencies is just some 
19 examples?
20         A.   Some examples of?
21         Q.   Of publicly funded preschool.  
22         A.   All of those providers participate in 
23 publicly funded preschool programs.  
24         Q.   Would you also agree that there's a debate 
25 among your peers as to how quality and accountability 
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1 can be assured in pre-K programs?
2         A.   I think there are debates about the best 
3 ways to do that.
4         Q.   And you are aware that some scholars have 
5 criticized the nine quality indicators used by NIEER to 
6 judge a state's preschool program, are you not?
7         A.   Ten.  But yes.
8         Q.   The ten indicators used by NIEER, you're 
9 aware of criticisms by others in your field?

10         A.   Correct.  
11         Q.   And that those criticisms, at least one 
12 study in 2008 by Mashburn and Dean Pianta at UVA found 
13 that none of the preschool quality indicators used to 
14 judge a state's progress were empirically correlated 
15 with children's expressive language skills?  Are you 
16 familiar with that study?
17         A.   I'm familiar with that study.
18         Q.   And in short, they concluded that these 
19 indicators are based on well-meaning, yet 
20 unsubstantiated ideals.  Are you aware of that 
21 conclusion that they drew?
22         A.   Yes.
23         Q.   You published an article in 2005 which was 
24 entitled "Head Start's Lasting Benefits."  Do you 
25 recall that article, Dr. Barnett?
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1         A.   Yes, I do.
2         Q.   And despite your criticisms around Head 
3 Start that we've heard this morning and this afternoon, 
4 you have been widely credited with saving the national 
5 Head Start program, have you not?
6         A.   I don't know that I've been widely.  I 
7 think some people have credited me, perhaps overly 
8 generously, with that.  I don't know that that would be 
9 widely true.

10         Q.   Well, in 2006, the Rutgers' Board of 
11 Governors named you as a professor of education and 
12 economics and policy, correct?
13         A.   As a board of governors professor, yes.
14         Q.   And the board of governors, when they did 
15 so, they recognized the work that you had done in 
16 saving the Head Start program, do you recall that?
17         A.   I recall that they say something about 
18 that, yes.
19         Q.   Would you agree that the benefits of any 
20 preschool program, including Head Start, are never 
21 completely maintained once a child enters formal 
22 schooling?
23         A.   That's a complicated question because of 
24 differences in the measures, but I think I have 
25 repeatedly said you can expect to get long-term about 
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1 half what you get at the very beginning.  So that would 
2 be consistent with that, yes.
3         Q.   And as I understand it, it's not so much a 
4 fade-out phenomenon as a catch-up phenomenon; is that 
5 correct?
6         A.   Some of it is catch-up and some of it is 
7 fade-out.
8         Q.   So we're in partial agreement on that one?
9         A.   Correct.

10         Q.   Would you agree that Head Start can only 
11 prepare children for school, but once school takes 
12 over, it is the school's responsibility to keep the 
13 momentum going on the child's learning curve?
14         A.   No.
15         Q.   And why not?
16         A.   Well, I think that views the child as 
17 totally passive as a learner.  Which is not the case.  
18 Schools make a contribution.  Families make a 
19 contribution.  The child makes a contribution.  The 
20 child as an active learner is very powerful.  
21              When Jim Heckman says learning begets 
22 learning, this is exactly what he means, that the 
23 greater the capacities of the child -- and when the 
24 child enters school, the greater the capacities of the 
25 child to take advantage of whatever is offered by the 
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1 school and outside the school.  
2              To the extent that an early childhood 
3 program substantially enhances the child's 
4 capabilities, it's not just a matter of other things 
5 acting on a passive child later on, but what 
6 you've -- what you've built into the child from the 
7 very -- from those first five years.  
8              And I talked earlier today about actual 
9 biological embedding of the impacts of preschool 

10 programs in children.  So these are things that play 
11 out over a lifetime in a child, irrespective, to some 
12 extent, of what the school does.  It doesn't mean what 
13 the school does doesn't matter.  It doesn't mean what 
14 the school does doesn't interact.  But it's not just 
15 that.  And so it's -- no, we don't expect preschool 
16 program impacts to just be entirely dependent on 
17 whatever the schools do later on.  
18         Q.   So it would be more of a holistic 
19 approach, if I'm understanding you correctly?  It's not 
20 just the whole school, but it's the child, it's the 
21 parent, it's the community?  There are other things 
22 that go into it, but it's not necessarily just Head 
23 Start?  
24         A.   Well, and it's the contribution of the 
25 early childhood program to what the child brings to 
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1 school at school entry.
2         Q.   As you testified this morning, it's very 
3 important to look at all the research, not just a piece 
4 of it, when you're looking at data over time?  Do you 
5 recall that testimony?
6         A.   Yes.
7         Q.   And with regard to the 2010 national Head 
8 Start study, would you agree that that -- that the most 
9 recent study on the national Head Start program doesn't 

10 obviate everything that has gone before in that 40-year 
11 program?  
12         A.   Could you restate your question, please.
13         Q.   Sure.  Wouldn't you agree that in looking 
14 at the results of the 2010 national Head Start study, 
15 that simply looking at that one study, the 2010 study, 
16 doesn't obviate everything that's gone before over the 
17 course of that 40-year program?
18         A.   The -- 2010 impact study is unique and is 
19 a contribution to our knowledge about Head Start.  That 
20 has no parallel in what preceded before.  But it has to 
21 be understood in the context of our larger body of 
22 knowledge about Head Start.
23         Q.   And so it must be interpreted in -- within 
24 the 45 years of research that have now been conducted 
25 on preschool intervention, correct?
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1         A.   Correct.  Keeping in mind that this is the 
2 first study, we have reason to believe, may not be 
3 seriously biased by deficiencies in the research 
4 design.
5         Q.   And there's debate amongst scholars 
6 regarding that very statement, isn't there,          
7 Dr. Barnett?
8         A.   I don't think so.
9         Q.   Are you familiar with work that Dr. Zigler 

10 has done in regard to the analysis of the impact of the 
11 national Head Start study?
12         A.   I am.
13         Q.   And are you aware that in it, he refers to 
14 the need to look at the study over time, look at --  
15 look at the program over time, and not to take one 
16 slice and construe the whole program based on that one 
17 slice that occurred in 2010?  
18              MS. BONO:  Objection, Your Honor.  Hearsay 
19 and arguing facts not yet in evidence.  
20              THE COURT:  Overruled.  
21         A.   With all due respect to Ed Zigler, I think 
22 there's a very strong component of wishful thinking in 
23 Ed's writing about Head Start, and that he and a lot of 
24 the field simply want to bury their heads in the sand 
25 and ignore findings from this impact study that many 
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1 people will say are highly consistent with years of 
2 research that people have tended to ignore.  And I 
3 think for some time I was one of those who was willing 
4 to provide more of a benefit of doubt, probably, than I 
5 should have.  
6         Q.   (BY MS. MARKEL)  Would you agree with the 
7 statement that the Head Start program is not the 
8 quality of the model program such as the Abecedarian or 
9 the Perry Preschool program, but it is better than many 

10 other programs where children attend in our country?  
11         A.   Yes.
12         Q.   And would you agree that Head Start is 
13 superior to some state programs, but inferior to 
14 others, such as the Oklahoma and New Jersey programs 
15 that you discussed earlier today with Ms. Bezoza?
16         A.   On average, yes.
17         Q.   As part of your early work on behalf of 
18 Head Start, you testified not only did you publish an 
19 article in 2005 regarding the long-term -- or 
20 long-lasting benefits of the program, you testified, I 
21 believe, at a congressional science and public policy 
22 briefing summarizing the data and concluding that Head 
23 Start children have higher achievement test scores and 
24 that the program has favorable long-term effects on 
25 grade repetition, special education, and high school 
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1 graduation.  Do you recall that testimony?
2         A.   I do, although I -- I would not 
3 characterize my work as on behalf of Head Start.
4         Q.   Would you characterize it as informing 
5 policy makers?
6         A.   Correct.
7         Q.   I'd like to turn, if we can, to the NIEER 
8 report, The State of Preschool 2010.  It's       
9 Exhibit 5505.  I don't know if you have that report 

10 still in front of you.  Specifically I'd like for us to 
11 take a look at Table 1, "State Rankings and Quality 
12 Checklist Sums."  
13              So at the top of -- just for clarity, the 
14 top columns are access for 4-year-olds rank, access for 
15 3-year-olds rank, resource-based spending -- resource 
16 rank based on state spending, resource rank based on 
17 all reported spending, and then the quality standard 
18 checklist maximum of ten.  If we look at Colorado, the 
19 quality standards checklist sum is six, correct?  
20         A.   Correct.
21         Q.   The resource ranking is 28, the resource 
22 ranking based on state spending is 36, access for 
23 3-year-olds is 10, and that is 10 out of all -- 10 out 
24 of all states reporting preschool programs; is that 
25 correct?
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1         A.   Correct.
2         Q.   If we look at the very bottom of Table 1, 
3 there are a number of states that provide -- they 
4 provide no CPP -- or state-funded preschool programs, 
5 they provide no access for 4-year-olds, no access for 
6 3-year-olds, and those states are Hawaii, Idaho, 
7 Indiana, Mississippi, Montana, New Hampshire, North 
8 Dakota, South Dakota, Utah, and Wyoming, correct?
9         A.   Correct.  

10         Q.   With regard to states who also received a 
11 six, their -- if we look at, for example, Maine, they 
12 provide no services for 3-year-olds; is that correct?  
13         A.   Correct.  
14         Q.   They have a slightly higher resources rank 
15 based on all reported spending than Colorado.  
16 Massachusetts also received a six.  They are ranked at 
17 26 on all resources based on all reported spending and 
18 24 with regard to resources rank based on state 
19 spending.  And then we have Nebraska and New York, who 
20 all have the quality standard checklist sum of six.  Is 
21 that correct?
22         A.   Correct.
23         Q.   And, again, Maine does not serve 
24 3-year-olds at all?
25         A.   Correct.
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1         Q.   So if we look at -- we briefly looked at 
2 this this morning.  But if we'd look at Colorado, the 
3 page for Colorado, which is page 39 in the NIEER 
4 report.  While Colorado doesn't require, by regulation 
5 or statute, the teacher hold a bachelor's degree, it 
6 does provide and meets the benchmark for teacher 
7 specialized training specializing in pre-K, correct?
8         A.   Correct.
9         Q.   It also meets the maximum class size 

10 that's -- benchmarks set forth in the NIEER report, 
11 correct?
12         A.   Yes.
13         Q.   It also meets the state -- the staff-child 
14 ratio?
15         A.   Yes.
16         Q.   And it also meets the monitoring 
17 benchmark, correct?
18         A.   Yes.
19         Q.   Additionally, it meets the early learning 
20 standards benchmark?
21         A.   Correct.
22         Q.   And, again, just so that I understand it, 
23 the B.A. requirement could be in any field, correct?  
24 As far as the benchmarks.  
25         A.   Correct.
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1         Q.   Now, the work that NIEER does, it doesn't 
2 account for what is actually occurring in the 
3 classroom?  As far as your 2010 state of preschool, it 
4 doesn't -- there's not an accounting for what's 
5 occurring actually in the classrooms; is that correct?
6         A.   So unless it is brought to our attention 
7 in some way that there is an egregious statewide 
8 violation of policy.  So, for example, we did find data 
9 for New Mexico that suggested that their teacher 

10 qualifications, requirements were not widely honored.  
11 That raised questions about whether that was a valid 
12 response on their part.  
13              But in general, what we've -- what the 
14 yearbook does is display for the public the policies of 
15 the state and not whether the state faithfully 
16 implements those policies.
17         Q.   And in a state like Colorado, which is a 
18 local control state, it doesn't -- it doesn't include a 
19 provision for that either, does it?  As far as 
20 decisions made at a local level.  
21         A.   Well, it reports on basically who's a 
22 local control state and not.  So I'm -- 
23         Q.   But there's no differentiation in, say, 
24 the chart that we just looked at with regard to which 
25 decisions may be made at a local level and which 
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1 decisions are policy decisions implemented at the state 
2 level?
3         A.   In the sense that if your state-level 
4 policy is that we let the local level do whatever they 
5 want, then you don't get credit for the benchmark.
6         Q.   And that's not your testimony regarding 
7 Colorado, is it, Dr. Barnett?
8         A.   Well, if there's no teacher education 
9 requirement below -- you know, for postsecondary 

10 education, the districts are free to do whatever they 
11 want.
12         Q.   With regard to hiring teachers who they 
13 believe are appropriately the teacher for their CPP 
14 program?
15         A.   Well, with regard to hiring teachers, 
16 whatever their rationale.  There's no state requirement 
17 that they do something different.
18         Q.   And you don't know how many teachers 
19 are -- hold bachelor's degrees throughout the state of 
20 Colorado who are in CPP classrooms, do you?
21         A.   I could find no data from the state or 
22 anywhere else on the percentage of teachers with 
23 four-year degrees or two-year degrees.  The only data I 
24 would have are the data that we paid for someone and 
25 collected a decade ago that showed a very substantial 
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1 portion of teachers did not even have a two-year 
2 degree.  The extent to which that's changed, I don't 
3 know that anybody knows the answer to that.
4         Q.   And a decade ago would have been 
5 fairly -- that would have been fairly early in the 
6 Colorado CPP program, would it not?
7         A.   I -- that is probably true.  I'm not sure 
8 I actually know.
9         Q.   And just to ask it a different way, if 

10 there are classroom teachers in Colorado who hold 
11 four-year degrees, and despite not being required by 
12 state law, if decisions are being made on a local 
13 level, that's not going to be reflected in the NIEER 
14 reporting, is it?
15         A.   The NIEER reporting is only about whether 
16 the state requires this.
17         Q.   With regard to those states that we looked 
18 at that don't provide state-funded preschool, NIEER 
19 doesn't rank those states at all, other than to report 
20 that there's no program?  In other words, there's no 
21 comment made as to long-term effects of failure to 
22 provide state-funded preschool in those states, 
23 correct?
24         A.   And I actually don't think that is 
25 correct.  First, we don't rank states.  We just report 
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1 the data and put it in order.  So it's not our ranking, 
2 it's if you serve a hundred percent of your kids, 
3 you're No. 1, if you serve zero, you're at the bottom.  
4 If there's ten states that serve zero, there's a 
5 ten-way tie for the bottom.  
6              But we do point out that in the yearbook 
7 and in -- over the years that those states are missing 
8 an opportunity to make an important investment in their 
9 kids.  We put out press releases each year in all of 

10 the no-program states reporting that they do not have a 
11 program, that preschool programs are a highly effective 
12 investment, that they do pay off for the taxpayers if 
13 they're intensive and high quality, and that these 
14 tend -- you know, if you're one of the ten states, that 
15 your state does not do it.  And so we -- we do, 
16 actually, make a pretty big deal out of that each year.  
17         Q.   I'm sorry, I didn't think that you gave 
18 them a zero rank.  I thought that they just showed as 
19 no program.  I must have misunderstood.  
20         A.   We don't rank them.  That is, we just put 
21 them in order from highest to lowest as they actually 
22 are.  And they're all at the bottom.
23         Q.   So the title of the Table 1, "State 
24 Rankings and Quality Checklist Sums," that is a ranking 
25 that NIEER puts together?
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1         A.   That's the -- the ranking.  So let's say 
2 this was a race, and the first horses cross first, 
3 second, third, and fourth.  I didn't rank them.  If I 
4 report this horse was first, this horse was second, 
5 this horse was third, this -- I'm just reporting what 
6 happened.  So that's what we're doing with -- so if you 
7 look at access, the state that's No. 1 serves the most 
8 kids.  The states that serve zero are the ten states at 
9 the bottom.  It's not our ranking.  That's -- 

10         Q.   Actually, the ten states at the bottom 
11 just have a comment that it's no program.  There's not 
12 a zero given to those states.  
13         A.   Well, they wouldn't have a zero rank, 
14 right?  I guess one is at the top and there would -- we 
15 could put that there's a -- a ten-way tie for 50th 
16 place at the bottom.  But we wanted to emphasize over 
17 and over again they have no program.  It's not just 
18 that they're last; they don't do anything.
19         Q.   And, again, if we look at Wyoming, the 
20 only thing that I see is that it says no program.  No 
21 program; is that correct?
22         A.   That -- that is correct.  Now, there's a 
23 whole section of text at the beginning of the report 
24 that summarizes things nationally.  And there are 
25 individual state press releases each year that 
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1 elaborate.  But in the yearbook, we just make a very 
2 strong statement, they have no program.  
3         Q.   You would agree that NIEER benchmarks 
4 themselves do not guarantee program effectiveness?
5         A.   Yes, they're -- we view them as a minimum 
6 to put you in the running, to claim to be similar to 
7 programs that have been highly effective.  But it 
8 doesn't mean that you are highly effective.
9         Q.   And with regard to Colorado's provision of 

10 services to 3-year-olds, is it your understanding that 
11 at least in the western states that are designated as 
12 being in the western region by the U.S. Census, and 
13 those would be Alaska, Arizona, California, Colorado, 
14 Hawaii, Idaho, Montana, Nevada, New Mexico, Oregon, 
15 Utah, Washington, and Wyoming, five of those do not 
16 offer a state pre-K program, and Colorado is only one 
17 of five that serves 3-year-olds?
18         A.   Correct.
19         Q.   And among the 13 states in that same 
20 western region of states that I just identified, 
21 Colorado serves the highest percentage of 4-year-olds, 
22 at 20 percent?
23         A.   Correct.
24         Q.   When you were talking about full-day 
25 kindergarten, it doesn't matter to you whether state, 
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1 local, or federal funds are used for funding full-day 
2 kindergarten, does it?
3         A.   I guess it doesn't matter to me personally 
4 how programs are funded.  In the sense of my analysis, 
5 my analysis was about the impact of the program and not 
6 the impact of the funding source.  So I do not address 
7 the question of who funded full-day kindergarten.
8         Q.   In other words, the sources of funding for 
9 full-day kindergarten is not important to your 

10 analysis?
11         A.   The sources of funding for kindergarten 
12 were not part of my analysis.
13         Q.   Not included in part of your analysis?
14         A.   They were not include -- I did not analyze 
15 the impacts of that.
16         Q.   Are you aware of plaintiff districts that 
17 provide full-day kindergarten?  Earlier in your 
18 conversation with Ms. Bezoza, I believe you looked at 
19 Trial Exhibit No. 7, and I'll just for the record show 
20 the first page and then turn to the page that you and 
21 Ms. Bezoza looked at.  Trial Exhibit No. 7, which is a 
22 memorandum from Vody Herrmann to school district 
23 superintendents and chief financial officers and other 
24 school personnel dated September 18, 2007.  
25              At that time, at the time of this memo, as 
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1 you can see, 104 school districts indicated they were 
2 offering full-day kindergarten to all their students, 
3 and an additional 42 school districts offered full-day 
4 kindergarten to at least a portion of their students?
5         A.   Correct.
6         Q.   Were you aware that after this report, 
7 there was a $30 million injection by the state into 
8 full-day kindergarten for 2008?
9         A.   I may have seen that.  But I can't -- I 

10 can't recall it.
11         Q.   In your discussions with Ms. Bono with 
12 regard to the intervening -- the districts in which 
13 intervening plaintiffs reside, you noted, I believe, 
14 that there were waitlists in those districts for 
15 participation in CPP?
16         A.   I noted that districts told me there were 
17 waitlists, yes.
18         Q.   Are you aware that Sheridan was unable to 
19 use two of their slots last year and that those slots 
20 were temporarily reallocated to another district?
21              MS. BONO:  Objection, Your Honor.  Assumes 
22 facts not in evidence.    
23              THE COURT:  Overruled.  If he's aware.  
24         A.   I'm not aware.  
25         Q.   (BY MS. MARKEL)  And with regard to the 
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1 analysis that you did with regard to unmet need in 
2 those four districts, your focus primarily was on CPP, 
3 correct?
4         A.   Correct.
5         Q.   In other words, you were not looking at 
6 whether children were being served by Head Start in 
7 those districts?
8         A.   Correct.
9         Q.   When you were speaking with Ms. Bono about 

10 classrooms that you had observed in your prior work 
11 regarding ELL students, you were not referring to 
12 observations of Colorado classrooms, were you?
13         A.   So I'm not clear what you're referring to, 
14 but I -- I personally did not observe any Colorado 
15 classrooms.
16         Q.   With regard to support provided by CDE, 
17 are you aware of the trainings that CDE provides to 
18 districts for their CPP programs?
19         A.   I am aware that they do provide trainings.
20         Q.   And do you have any knowledge regarding 
21 those trainings?
22         A.   Only what would have been in the documents 
23 that I reviewed.
24         Q.   So is it fair to say that you did not call 
25 CDE and ask them about the trainings that they provide 
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1 to the districts?
2         A.   Correct.
3         Q.   With regard to the work that Laura Wiley 
4 did -- and as I understand it, Laura Wiley was -- was 
5 in one classroom each -- on one day in each of the four 
6 districts in which the intervening plaintiffs 
7 reside; is that correct?
8         A.   Actually, except for Mapleton, because 
9 Mapleton provided data separately on the quality of 

10 their classrooms.
11         Q.   So she did not visit Mapleton?
12         A.   She visited Mapleton, but she didn't do 
13 the classroom observation, because they already had 
14 observation data on 11 classrooms.
15         Q.   So with regard to the visits that Laura 
16 Wiley made, they were to one classroom in Sheridan on 
17 one day, one classroom in Rocky Ford for one day, and 
18 one classroom in Greeley?
19         A.   Correct.
20         Q.   And those classrooms that Ms. Wiley 
21 visited were selected by the coordinator of the 
22 district, correct?
23         A.   Correct.
24         Q.   You would agree that one classroom visit 
25 on one day may not be representative of the overall 
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1 quality in the pre-K programs in each of those 
2 districts?
3         A.   Well, no.  Because they're relatively 
4 small districts.  Certainly a one-day observation is 
5 sufficient to evaluate the quality of those classrooms.  
6 And the supervisors were asked to provide a 
7 representative classroom.  Do I expect that some 
8 classrooms were better and some were worse?  Yes.  But 
9 I don't have any reason to think that it's not in the 

10 ballpark of where the average for the district is, 
11 because I would expect the supervisor to know that.
12         Q.   And, in fact, different classrooms could 
13 be different, because I believe that you testified that 
14 one of the most important factors in a classroom is the 
15 teacher in front of the students; is that correct?
16         A.   Yes.
17         Q.   And you yourself acknowledge that you 
18 didn't visit any of the Colorado classrooms as part of 
19 the work that you did in this case?
20         A.   Correct.
21         Q.   Now, you testified earlier that the CDE 
22 only visits districts once every two years?  Do you 
23 recall that testimony?
24         A.   I'm not sure that's exactly what I said.  
25 But what I recall is that the schedule for visiting 
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1 classrooms was -- I'm trying to make sure I get this 
2 right -- at least once every two years.
3         Q.   Are you aware that Colorado -- the 
4 employees of the department of education may visit 
5 programs three or four times a year, particularly where 
6 resources or needs have been identified or where 
7 program violations have been identified?  For example, 
8 class size is regulated by statute, and when CDE 
9 becomes aware of a classroom size violation, it will 

10 visit the district?  Are you aware of that?
11              MS. BEZOZA:  Objection.  Compound, Your 
12 Honor.    
13              THE COURT:  Sustained.  You want to 
14 rephrase?  
15              MS. MARKEL:  Sure.  
16         Q.   (BY MS. MARKEL)  Are you aware that CDE 
17 may visit class -- may visit districts or programs 
18 three or four times a year?
19         A.   Yes.  Keeping in mind that when you say 
20 programs or districts, that doesn't mean they actually 
21 went into a classroom.
22         Q.   Are you aware that those -- those visits 
23 that I'm referring to may occur when resources have 
24 been identified or needs have been identified, and CDE 
25 will visit?
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1         A.   Yes.
2         Q.   Are you aware that CDE staff -- that if a 
3 CDE staff member identifies a violation occurring, such 
4 as classroom size, student-teacher ratio, that there 
5 will be an immediate action taken by CDE?
6         A.   I do not know that that's true.
7         Q.   Now, as I understand it, you're not aware 
8 of the number of states that do standardized 
9 assessments at the pre-K level, are you?

10         A.   One or more of the yearbooks may have --  
11 and certainly do have data on state use of standardized 
12 assessments.  Off the top of my head, I cannot tell you 
13 how many or which ones.
14         Q.   Can you ballpark it?
15         A.   No.
16         Q.   And you're not aware of Colorado 
17 longitudinal data of children who have participated in 
18 CPP and, as I understand it, the results of any 
19 assessments that have been done?
20         A.   No, I don't think that's true.
21         Q.   I misunderstood your prior testimony, 
22 then, earlier today, Dr. Barnett.  I thought that you 
23 looked for assessments and could not find them?
24         A.   I looked for standardized assessments that 
25 would provide reliable data on the school readiness of 
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1 Colorado's children.  I did not find those.
2         Q.   Are you familiar with -- and this is Trial 
3 Exhibit No. 3 -- the Colorado Preschool Program 
4 Legislative Reports?
5         A.   Yes.
6         Q.   And in those reports, there is information 
7 provided to the legislature on language and literacy.  
8 Have you seen this information before?
9         A.   Yes, I have.

10         Q.   Have you seen the information pertaining 
11 to results of CSAP of children who have participated in 
12 CPP and the impact of their participation in CPP and 
13 their CSAP results?
14         A.   I have seen these, and I know that that's 
15 what they claim to show.  That's not the same thing as 
16 saying that these are data that show that.
17         Q.   Have you made any inquiries to anyone at 
18 CDE to set your mind at ease?  
19         A.   I did not feel that was necessary, because 
20 I see these things all the time, and I know what is 
21 acceptable standard scientific practice in terms of 
22 producing accurate estimates of program impact and what 
23 is not.
24         Q.   And, again, you did not make any inquiries 
25 to anyone at CDE to verify your assumption?
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1         A.   This isn't an assumption, it's an analysis 
2 of what they presented in the report.
3         Q.   You did not ask for any underlying data?  
4 From anyone at CDE.  
5         A.   I did not ask for anything beyond what's 
6 in the report.  
7         Q.   Now, the work that you've done in 
8 identifying the problems of closing the achievement 
9 gap, it does not consider systemic attitudes held by 

10 individuals or the impact of low expectations on 
11 student achievement, does it?
12         A.   That's very broad, and I think I'd have to 
13 say that that's not entirely true.  But in general, 
14 those other things would be lumped with lots of other 
15 things that are not the focus of my work.
16         Q.   And you've never taught a early childhood 
17 education class, have you, Dr. Barnett?
18         A.   If by that you mean an early childhood 
19 methods or teaching class, no.
20         Q.   Earlier you testified that you were not 
21 compensated for your testimony today?
22         A.   No, I didn't.
23         Q.   You testified that you were not 
24 compensated for the report that you prepared?
25         A.   Correct.
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1         Q.   But you were compensated for your 
2 testimony today?
3         A.   Well, I hope to be, yes.  
4              MS. MARKEL:  No further questions.  Thank 
5 you.  
6              THE COURT:  Thank you.  Redirect.  
7                   REDIRECT EXAMINATION
8 BY MS. BEZOZA:
9         Q.   Dr. Barnett, did plaintiffs' counsel 

10 provide you with a number of CDs of data in this case?
11         A.   Yes.
12         Q.   And on those CDs, did plaintiffs' counsel 
13 provide you with the underlying data to the legislative 
14 reports that Ms. Markel just referred to?
15         A.   My recollection's not great on that, but I 
16 remember looking at lots of data.
17         Q.   And what is your opinion on the data 
18 that's provided from -- in the Colorado Legislative 
19 Reports on the Colorado Preschool Program?
20         A.   Well, there's some problems with the data, 
21 and then there are some problems with the analyses.  
22 Now, some of the data that are presented are teacher 
23 reports that are basically anecdotal record keeping.  
24 This is a wonderful way for teachers to collect data 
25 day in and day out in their classroom, to help them 
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1 with directing their teaching practice and not a valid 
2 way of assessing children for accountability purposes, 
3 for purposes of figuring out how we, as a district or 
4 as a state, are doing in terms of children, or for 
5 assessing their school readiness.  
6              As my friend, Barbara Bowman, who runs 
7 preschool for the Chicago Public Schools, says, the 
8 teachers know that they should rate kids low at the 
9 beginning of the year, they should rate them higher at 

10 the middle of the year, and they should rate them even 
11 better at the end of the year.  So not terribly useful 
12 data in which to judge how much children are learning 
13 in their classrooms for someone from the outside, 
14 especially if it gets put into any kind of context 
15 where it's being used for accountability or to justify 
16 the program.  
17              That is a recipe for corrupting the 
18 information the teacher should be using for their 
19 practice.  And there's -- no one has worked out, even 
20 if you wanted to, the scientific problem of how do we 
21 aggregate this data across all these teachers.  And 
22 it's something with a valid representation of 
23 children's learning and development.  It simply has not 
24 been done.  
25              So the data can't be used -- you have to 

3233

1 use the right tool for -- sometimes you need a 
2 screwdriver, sometimes you need a hammer.  If you use a 
3 hammer when you need a screwdriver, you're in trouble.  
4 Exactly what the state is doing when they're using this 
5 data in this way, using it in a way that's entirely 
6 inappropriate, not standardized assessment.  There's 
7 nothing inconsistent with the state presenting that 
8 data and my saying there are not standardized 
9 assessments.  

10              Then there are the state data at third and 
11 fourth grade.  And while it's interesting to look at 
12 how those compare between children who had the 
13 preschool program and children who didn't have the 
14 preschool program, the problem is there are lots of 
15 things that are different between this.  They're in 
16 different districts.  There's -- they're not -- they're 
17 not -- children from one district to the next, they're 
18 not equally represented in those two groups.  
19              Children by ethnicity are not equally 
20 represented in those groups.  Children whose parents 
21 care deeply about education or who do not care deeply 
22 about education are not equally represented in those 
23 groups.  So to simply look at the scores, it's better 
24 than nothing.  And the data are not inconsistent with 
25 the view that the Colorado Preschool Program has some 
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1 positive effects.  
2              But to reach a level of scientific rigor 
3 that where one could draw the conclusion, yes, we think 
4 that the size of effects indicated by those comparisons 
5 is a valid indicator of program impact, as I teach my 
6 students in Inquiry I, no.  Definitely not.  You can't 
7 do that.
8         Q.   Did you read Lori Bowers' deposition in 
9 this case?

10         A.   Yes, I did.
11         Q.   And who was Lori Bowers?
12         A.   Lori Bowers is the -- and I'm sorry, I 
13 don't know her title, but she's the state administrator 
14 in charge of the Colorado Preschool Program.  
15         Q.   And in that deposition, did she discuss 
16 the trainings and technical assistance CDE provides?
17         A.   Yes, she did.
18         Q.   And do you have an opinion as to the 
19 sufficiency of the professional development and 
20 technical assistance that CDE provides?
21         A.   The level -- I mean, they do good things.  
22 Is this at the level that I talked about in terms of a 
23 continuous improvement process, in terms of the degree 
24 of involvement that you need in a teacher's classroom, 
25 that the state needs to have at the district level, 
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1 that fits the description of continuous improvement 
2 process that makes possible a highly effective program?  
3 No.
4         Q.   And Ms. Markel talked about what CDE does 
5 when a district is having particular problems.  Do you 
6 recall what Ms. Bowers said in her deposition -- and I 
7 think you summarize it in your report -- about what CDE 
8 typically does in terms of site visits?
9         A.   Well, again, as I think I pointed out 

10 earlier, that they don't necessarily go into a 
11 classroom.  They may talk to the district supervisor.  
12 To me, this was indicative of a lack of resources 
13 needed to do what -- not that they wouldn't want to do 
14 more to support the program, but why would you do that, 
15 except that your resources are stretched too thin to do 
16 what you need to do.  
17         Q.   Dr. Barnett, in Exhibit 4501, which is 
18 Ms. Bowers' expert report in this case, she -- she 
19 gives some of the current data on kindergarten, 
20 full-day kindergarten, enrollment in the state.  She 
21 says that since 2007, the percentage of children 
22 participating in full-day kindergarten programs has 
23 increased from 41 percent in 2007 to 64 percent in 
24 2010.  Assuming that that data is correct, do you have 
25 an opinion as to whether serving 64 percent of 
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1 kindergarteners in the state in full-day programs is 
2 sufficient?
3         A.   Well, my opinion is that it was not 
4 sufficient and that the 62 percent of the school 
5 districts offering it to all students is not 
6 sufficient.
7         Q.   Ms. Markel asked you about the bachelor 
8 degree benchmark in the NIEER preschool yearbook.  Is 
9 there a benchmark that addresses specialized training 

10 in early childhood education?
11         A.   Yes.  
12         Q.   Dr. Barnett, have your opinions about the 
13 benefits of Head Start changed over the years?
14         A.   I think they have changed somewhat.  They 
15 have changed because the body of evidence has shifted.  
16 The national randomized trial of Head Start, which is, 
17 I think many people would say, the gold standard for 
18 judging the effectiveness of a program, weighs heavily 
19 in that, but it's not the only study that weighs 
20 heavily in that.  
21              I should say that weighs in that.  Now, I 
22 would be clear, I still think Head Start has positive 
23 effects on children and that it's possible Head Start 
24 even passes a benefit-cost test.  All right?  In the 
25 sense that the benefits may be a -- of equal value to 
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1 the costs.  Of course, that's a very, very long ways 
2 away from programs that deliver 10 or 16 times the 
3 value.  And that's a huge missed opportunity.  
4              So the fact that Head Start in -- in that 
5 sense, I'd say my opinion hasn't changed, that I always 
6 said that Head Start had positive effects.  I also said 
7 the effects were not nearly as large as they could be.  
8 I always said Head Start teachers needed to be highly 
9 qualified and adequately paid, which they were not.  

10 I -- what has shifted is that they're probably smaller, 
11 yet, than I thought in the past.  And . . .
12         Q.   Ms. Markel referred to an article that you 
13 authored with Dr. Hustedt, "Head Start's Lasting 
14 Benefits."  Can you tell us how you concluded the 
15 abstract in that article?
16         A.   The -- the last substantive sentence is 
17 that "The ongoing national Head Start Impact Study, 
18 which is also using random assignments, should yield 
19 additional insight into Head Start's effectiveness."  
20 And we concluded with recommendations for further 
21 research on Head Start.
22         Q.   Ms. Markel asked you about an article 
23 authored by -- and I don't recall his first name, but 
24 Mr. Zigler that noticed -- or that critiqued some of 
25 the Head Start Impact Study.  Are you familiar with 
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1 that article?
2         A.   Yes, I am.
3         Q.   And how did Mr. Zigler -- or are you aware 
4 that Mr. Zigler stated in the study that the national 
5 Head Start Impact Study makes clear that Head Start is 
6 not a high-quality program?
7         A.   Yes.
8         Q.   And that he cites your work over ten times 
9 in that article?

10         A.   I've not counted, but I'm not surprised.  
11              MS. BEZOZA:  I have nothing further.  
12 Thank you.    
13              THE COURT:  Thank you.  Redirect.  
14                   REDIRECT EXAMINATION
15 BY MS. BONO:
16         Q.   Dr. Barnett, does Colorado's rankings in 
17 comparison to other states obviate your prior testimony 
18 as to the impacts of quality early childhood programs 
19 for low-income and ELL students?
20         A.   No.  My -- my statements about that are 
21 based on what's required to have a substantial impact 
22 on the achievement gap, not whether other states are 
23 also not having an impact.  
24              MS. BONO:  Thank you.    
25              THE COURT:  Recross?  
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1              MS. MARKEL:  Thank you, Your Honor.  
2
3                   RECROSS-EXAMINATION
4 BY MS. MARKEL:
5         Q.   Dr. Barnett, I'd like to direct your 
6 attention back to Trial Exhibit No. 3, the 2010 
7 Legislative Report.  And specifically I'd like to 
8 direct your attention to page CDE006895 and a quote 
9 there from Michael Clough, one of intervenor 

10 plaintiffs' experts in this case.  He is the 
11 superintendent of Sheridan Schools.  
12              And it's a quote from him, attributed to 
13 him.  "Our data continues to support the need for early 
14 intervention and a high-quality preschool experience.  
15 The at-risk students who are enrolled in our Sheridan 
16 early childhood program scored in the third grade at  
17 83 proficiency level, compared to the rest of the 
18 district's overall 63 percent proficiency."  
19              Do you still question the reliability of 
20 data provided to -- that goes into the Legislative 
21 Reports?  
22         A.   I find nothing wrong with the 
23 superintendent's statement.  But his statement does not 
24 say that the report's drawing valid inferences from the 
25 data, nor does he necessarily -- nor does he draw, 
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1 necessarily, the same kinds of inferences.  What he 
2 speaks to is support the need for early intervention 
3 and high-quality preschool experience.
4         Q.   He also states that those that did 
5 participate scored at 83 percent proficiency over those 
6 that did not?
7         A.   And he's doing a wonderful job of being 
8 accurate and not following that up with a statement 
9 saying and the program caused all of that difference.  

10 He doesn't say that.  That's exact -- he just states 
11 the facts.  That's fine.  Going beyond what he has 
12 stated to the statement that and this is exactly the 
13 difference between these two, is exactly what the 
14 effect of the program is, he doesn't say that.
15         Q.   He doesn't say that in that quote, does 
16 he?  Are you aware that in Colorado, districts have the 
17 opportunity, through a mill levy override, to provide 
18 full-day kindergarten to their students?  
19              MS. BEZOZA:  Objection.  Beyond the scope 
20 of the direct.    
21              THE COURT:  Sustained.  
22         Q.   (BY MS. MARKEL)  You can go ahead and 
23 answer, Dr. Barnett.  
24              THE COURT:  No.  No.  I sustained it.  
25              MS. MARKEL:  Oh, I -- so sorry.  
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1         Q.   (BY MS. MARKEL)  In questioning about the 
2 article that Dr. Zigler wrote on the national Head 
3 Start Impact Study, and he is a professor at Princeton 
4 or Yale, I'm -- 
5         A.   At Yale.  He's actually a retired 
6 professor at Yale at this point.
7         Q.   Emeritus.  He concluded -- I'm not sure 
8 that I heard Ms. Bezoza's conclusion correctly, but 
9 what he concluded was, "The national impact study was 

10 originally conceptualized to be a catalyst for moving 
11 Head Start in directions that would be beneficial to 
12 the children and parents the program serves.  The 
13 naysayers focus on the lack of robust outcomes in the 
14 array of findings.  This array, however, holds many 
15 insights into what Head Start needs to do to better 
16 achieve desired results.  Since the study has already 
17 prompted a quality improvement road map, we can only 
18 conclude the national impact study has achieved its 
19 purpose."  
20              MS. BEZOZA:  Objection, Your Honor.  
21 Ms. Markel's reading from a document that's not in 
22 evidence.  
23              MS. MARKEL:  Your Honor, Ms. Bezoza 
24 mischaracterized the document that I was reading 
25 from.  
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1              THE COURT:  It doesn't need to be in 
2 evidence to refer to it.  Overruled.  
3              MS. MARKEL:  I have no further 
4 questions.  
5              THE COURT:  Thank you.  Thank you, Doctor.  
6 You may step down.  Thank you.  
7              THE WITNESS:  Thank you.  
8              MS. GEBHARDT:  We have to set up a 
9 computer, but it won't be like yesterday, I promise.    

10              THE COURT:  No problem.  
11              MS. GEBHARDT:  No spreadsheets.  
12              (Pause in the proceedings.)
13              MS. GEBHARDT:  Your Honor, while we're 
14 setting up, I could go ahead and call the witness, if 
15 that's all right?  
16              THE COURT:  That's fine.  
17              MS. GEBHARDT:  All right.  The plaintiffs 
18 would call Stefan Welsh.    
19              THE COURT:  If you'd raise your right 
20 hand, sir.  
21                   STEFAN WILLIAM WELSH,
22 having been first duly sworn to state the whole truth, 
23 testified as follows:
24              THE COURT:  Thank you.  Please be seated, 
25 sir.  And the mic's been moved a little bit, but we can 
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1 move it back towards you.  And then if you could state 
2 your full name, and why don't you spell both your first 
3 and last name for us.
4              THE WITNESS:  My name is Stefan William 
5 Welsh.  And I spell it S-t-e-f-a-n, W-i-l-l-i-a-m, 
6 W-e-l-s-h.  
7              THE COURT:  Thank you.  
8                    DIRECT EXAMINATION
9 BY MS. GEBHARDT:

10         Q.   Good afternoon, Mr. Welsh.  Can you tell 
11 us a little about your background, please.  Where you 
12 went to school and what you're doing now.  
13         A.   I'm a graduate of Center High School, and 
14 I graduated college from Hastings College in Hastings, 
15 Nebraska, this May.  And I do freelance media 
16 production.
17         Q.   In Colorado?
18         A.   Yeah, here in Colorado.  Or anywhere else 
19 anybody wants to give me money.
20         Q.   And when did you graduate from Center?
21         A.   In 2007.
22         Q.   Did you undertake a project to video some 
23 of the school districts in the state of Colorado?
24         A.   Yes.
25         Q.   And which districts did you look at?
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1         A.   I looked at Kim, Center, Creede, the 
2 Battle Mountain school, I'm not sure what district that 
3 was in, and Eads and North Conejos.
4         Q.   And where's Kim located, basically?
5         A.   Kim is as far south as you can go and as 
6 far east as you can go in Colorado.
7         Q.   And Eads?
8         A.   Eads is, I would say, about an hour south 
9 of Limon and 30 minutes west of the Kansas border.

10         Q.   And how did you decide where to go to take 
11 these videos?
12         A.   I was on spring break, and I -- I have a 
13 family that still lives in the San Luis Valley, so I 
14 figured I'd get those schools while I was around there.  
15 And then went up north just to get a different view of 
16 things.
17         Q.   To Battle Mountain?
18         A.   To Battle Mountain.  And then I needed to 
19 go back to school eventually, so I started heading back 
20 to Nebraska, and Eads and Kim were around the area.
21         Q.   And while you were in school in Center, 
22 did you play sports?
23         A.   Yeah.  I played football, basketball, and 
24 baseball.
25         Q.   And did you have an opportunity while you 
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1 were playing sports to travel around to different 
2 schools and school districts in Colorado?
3         A.   Yep.
4         Q.   And what you saw and shot in the video, is 
5 that similar to the other schools what you saw when you 
6 were traveling around?
7         A.   Yes.  Very much so.
8         Q.   When you were shooting the video, is the 
9 information that is contained in these videos based on 

10 your personal information and knowledge?
11         A.   Yes.
12              MS. GEBHARDT:  So, Your Honor, what we're 
13 just going to do is have Mr. Welsh -- the state's 
14 agreed with this process -- just narrate the few videos 
15 that are left.  You've already seen the ones from 
16 Creede and from Center.  And then we have a collection 
17 that we'll have to maybe have you make an evidentiary 
18 ruling on before we show that.    
19              THE COURT:  All right.  
20              MS. GEBHARDT:  Okay?  
21              THE COURT:  Yes.  Thank you.  
22         Q.   (BY MS. GEBHARDT)  So if you could just go 
23 ahead and show, Mr. Welsh.  We're starting in Eads?
24         A.   Yeah, this would be the Eads.  Okay.  Just 
25 to generalize my whole process here, I just want to 
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1 make sure that you're understanding that I like to 
2 get -- when I go into a small town that has a small 
3 district, I like to get the surrounding area before, 
4 and then actually go into the district.  So you'll see 
5 shots of Eads, and then we'll go into the school.  City 
6 limits.  
7              MS. GEBHARDT:  Just so you know, Your 
8 Honor, there's music.  But we've muted that so he can 
9 narrate it.  

10         A.   Yeah.  I mean, this is typical Eads.  Just 
11 about every place it's very -- it's as agricultural as 
12 you can get without having a lot of farming out there.  
13 Downtown Eads.  This is the main strip.  Got a pretty 
14 nice museum.  These are what homes look like around 
15 Eads.  I mean, just typical.  This is on the main drag 
16 as well.  Again, more homes.  Old toys.  I mean, that's 
17 typical of what I saw in Eads, is everything's a little 
18 old, rundown.  
19              This is the main strip again.  And that's 
20 a building abandoned on the main street of Eads.  I 
21 believe that is Cinnamon Joe's, is what they called it 
22 anyways.  This is the high school on the left side.  
23 The middle is where they keep their buses for the whole 
24 district.  And over on the right side, you'll see an 
25 older gymnasium.  And the cafeteria's back behind 
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1 there.  But this is the elementary area.
2              This is the front of -- the front 
3 entrance, main entrance of Eads High School.  And one 
4 of the first things I noticed was the crumbling 
5 concrete in the area.  I mean, I wasn't searching for 
6 it, it was just there when I was walking in.  And my 
7 buddy almost tripped on that second step there.  He got 
8 his shoelace caught.  
9              And that's -- that's what a lot of the 

10 concrete looks like around Eads.  It's just in pretty 
11 bad shape, crumbling.  This is a hallway in the 
12 elementary.  This is a water fountain in the high 
13 school.  
14              The plumbing in Eads, that whole -- well, 
15 I should say I've seen quite a bit of it, and they have 
16 some plumbing issues in terms of rust and rot.  The 
17 pipes that were installed were not very good in the 
18 beginning, and there's been a lot of repairs that have 
19 had to have been made.  
20              This is the gymnasium at Eads.  And it's a 
21 very, very small school district.  As you can see, they 
22 play six-man football.  These are showers in the locker 
23 rooms of that gymnasium.  Just pretty worn down.  I 
24 mean, they were probably pretty nice in the '70s, when 
25 they got them.  But it's been -- they've been used a 
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1 lot, and there's a lot of damage.  
2              These vents here, every time a pipe 
3 freezes, they got to break -- break a brick, and they 
4 don't have any extras or anything like that, so they 
5 just put a vent over it.  This is the old gymnasium.  
6 You can see built in 1928.  It's pretty old.  And they 
7 still use it for P.E. and wrestling and things like 
8 that.  You can see -- 
9         Q.   Where's that stairway going?

10         A.   I have no idea.  The guy couldn't tell me 
11 when he was showing me around.  The building is not in 
12 very good shape, you can tell.  This is what you walk 
13 into when you enter.  The old gymnasium's their weight 
14 room there.  They have a wall that can't be -- that is 
15 an unfinished wall, I should just say.  And you'll see 
16 their restroom coming up soon.  
17              That fan there is the air conditioning.  
18 Here's the restroom.  No stalls.  This is their 
19 cafeteria, which is one of the newer parts of campus.  
20 And they have a lot of old appliances.  The stove, 
21 nobody could put their finger on it, when they bought 
22 it.  They said it was a very, very long time ago.  Same 
23 with this mixer.
24         Q.   Utensils in the kitchen?
25         A.   Utensils in the kitchen that they use, 
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1 they definitely don't have any shine to them.
2              MS. GEBHARDT:  So, Your Honor, that was 
3 Exhibit 10410, and we would move for admission of that 
4 exhibit, please.  
5              MR. HEINKE:  No objection, Your Honor.  
6              THE COURT:  10410 will be admitted.  
7         Q.   (BY MS. GEBHARDT)  And where are we going 
8 now?
9         A.   This is North Conejos School District.

10         Q.   And where is La Jara?
11         A.   La Jara is -- let's say a 40-minute drive 
12 south of Center.  In the south central part of the San 
13 Luis Valley.  Ready to go?
14         Q.   Yep.  
15         A.   All right.  Again, I get establishing 
16 shots of the town area.  And then we go into the 
17 school.  This is a hotel, abandoned hotel, in La Jara.  
18 The main drag in La Jara.  They have a grocery store, 
19 but otherwise all the other signs are just from past 
20 times.  Again, these are the types of typical houses 
21 you'd see driving through La Jara.  There's only a 
22 select few paved roads, I should say.  And just about 
23 everybody's got something like this in their backyard.  
24              This is the alternative school that is 
25 attached to their bus garage.  You can see it's their 
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1 bus barn.  They don't actually keep all the buses 
2 inside.  This is a student at the alternative high 
3 school there.  This is just a section next to it.  This 
4 is their gas tanks right outside the school building 
5 there.  Buses getting worked on inside.  I'm going to 
6 pause it here.  Actually just go back a little bit.  
7 Oops.  Just like to explain this a little bit.  
8              I took a picture of this corner up here.  
9 They had just cleaned it the day before I got there.  

10 But there's still residue from diesel fumes up in the 
11 corner.  Wish the projector was a little better, but 
12 you could definitely see the black residue along 
13 the -- by the vent up in the corner there.  And that's 
14 the problem that they had, one of the biggest problems 
15 that they've got with their facility at their 
16 alternative high school, is the diesel fumes.  
17              MR. HEINKE:  I'm sorry, Your Honor.  Not 
18 to be rude, but we would object on foundational 
19 grounds.  
20         Q.   (BY MS. GEBHARDT)  How did you learn that, 
21 Stefan?
22         A.   I was talking to the superintendent, Rick 
23 Ivers, and I talked to the alternative school 
24 administrators.
25         Q.   Did you see the diesel fumes up in the 
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1 corner when you shot this picture?
2         A.   Yes.
3              MR. HEINKE:  The state's position would be 
4 that testimony is hearsay.  
5              THE COURT:  It is hearsay.  Sustained.  
6         Q.   (BY MS. GEBHARDT)  Can he still --  Just 
7 talk about what you saw in the picture, which is the 
8 darkened part of the picture, not what you heard from 
9 someone else.  

10         A.   Yes.  Some residue.
11         Q.   So let's keep moving on then.  
12         A.   Again, inside of the bus garage.  These 
13 are computers that the students still use at that high 
14 school.  I'll go back to that.  I don't know how many 
15 people remember, but these things have 5 1/2-inch 
16 floppies.  I don't know -- I mean, I didn't use them 
17 that much, but I'm guessing a lot of people in this 
18 room used them.  And those are not that good.  Right?
19         Q.   Okay.  We'll keep going.  
20              MR. HEINKE:  Let the record reflect that 
21 Mr. Welsh was implying.  Withdrawn.  
22         A.   Just pictures of the classes.  I just 
23 tried to get a lot of shots of the bus garage as it 
24 was.  This is the director of the alternative high 
25 school.  That door leads to the other side of -- I mean 
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1 into the classrooms.  
2              MS. GEBHARDT:  Your Honor, that's   
3 Exhibit 10412, and we would move for admission of that, 
4 please.  
5              MR. HEINKE:  No objection, Your Honor.    
6              THE COURT:  10412 will be admitted.  
7         Q.   (BY MS. GEBHARDT)  So where are we going 
8 now, Mr. Welsh?
9         A.   We're going to Battle Mountain High 

10 School.  
11              MS. GEBHARDT:  And, Your Honor, just for 
12 the record, that's Exhibit 10407.    
13              THE COURT:  Thank you.  
14         A.   Again, same type of thing.  Got the area. 
15 And then went into the school itself.  
16         Q.   (BY MS. GEBHARDT)  Okay.  
17         A.   So the area is Vail, Eagle, Colorado.  
18 Nice area.  Skiing.  This is actually a drive-by of the 
19 high school, Battle Mountain High School, on I-70 
20 heading east.  
21         Q.   East?
22         A.   East.  Thank you.  That's still it.  And 
23 that's still it.  It's a shot of the whole school up 
24 there.  I got on top of a hill and got a nice shot of 
25 it, to capture the whole facility there.  
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1              A picture of the front of the school.  The 
2 sign.  Thought I'd take a picture of the lacrosse sign, 
3 because I never heard of -- I've not -- I've heard of 
4 lacrosse, but when I was in high school, it definitely 
5 was not an option for anybody I knew.  That's a clay 
6 machine, and these are spinning wheels for clay in 
7 their art room.  Motorized, I should say.  This is one 
8 of their two art rooms.  Classroom side of it, anyway.  
9              The main entrance to their performing arts 

10 center.  And this is a very nice auditorium, I should 
11 say.  They got nice seats, bolted to the ground, 
12 padded, pretty sweet.  That I'm jealous of.  It's a 
13 really awesome mixing board for audio.  
14              This is their cafeteria area.  You can see 
15 they got flat screens, typically display information as 
16 to schedules and what's going on during the week.  
17 Another section of the cafeteria area.  Their drinks, 
18 which pretty selective there.  And this is their --  
19 their main run-through where they go through and 
20 students pick up their food.  More options than I've 
21 ever had.
22         Q.   Just more shots of the cafeteria?
23         A.   More shots of the cafeteria.
24         Q.   Were you hungry that day?
25         A.   Maybe hungry.  Also, I liked taking 
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1 pictures of it 'cause it looked great.  And it looked 
2 better than my college's cafeteria, mess hall.
3         Q.   So where are we now?
4         A.   This is a room where -- let me pause it.  
5 This room is used for lectures.  They got two of these 
6 around the cafeteria area.  And the public can use 
7 them, they can rent it out.  And -- but mainly the 
8 superintendent -- or sorry, the principal that I was 
9 with was saying that -- 

10         Q.   Don't -- 
11         A.   -- for bigger class -- 
12         Q.   Just what you know, as opposed to what the 
13 superintendent or principal told you.  
14         A.   Sure.  But -- yeah.  I mean, it's -- 
15         Q.   So we can keep moving.  
16         A.   Sure.  Go ahead and play this.  Very nice.
17         Q.   Another one of the rooms?
18         A.   Yeah.  And that's just a shot from a seat 
19 at the top.
20         Q.   Where are we now?
21         A.   This is the same auditor -- or lecture 
22 hall, I should say.  Just taking notice of their sound.
23         Q.   And now?
24         A.   This is the locker room just outside of 
25 the band rooms.
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1         Q.   So for instruments?
2         A.   Yes.  And this is the media -- one of the 
3 media classrooms.
4         Q.   More media classroom?
5         A.   This is that same classroom, yep.  This is 
6 one of their three sound booths.  I think I've got the 
7 others in there.  But that's -- that's in the same back 
8 area in that same media room.  This is their video 
9 studio.  They've got a grid up there to hang lights and 

10 whatnot, and they have sound boards put up so that 
11 there's not too much echo going on.  A light grid.  
12 This is the other side of that.  
13              I just wanted to show 
14 battlemountainhighschoolmusic.com.  Just not -- it was 
15 something that caught my eye.  Just don't usually see 
16 that.  
17         Q.   In a choir room now?
18         A.   Yes, we're in a choir room.  This is the 
19 wood shop area.  It's pretty big.  That's a planer.
20         Q.   Same room?
21         A.   Same room.  That's one of their lathes.  
22 And this is a classroom that is inside of that same 
23 wood shop.
24         Q.   And what are those?
25         A.   Those are wood clamps.  Hold stuff 
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1 together, hold stuff down.  Some drill presses and a 
2 band saw.  Another planer.
3         Q.   Now where are we moving to?
4         A.   We're going to their culinary arts room.  
5 This is -- the closest to you is the classroom and away 
6 from you is the lab area.  Very nice stuff.  And this 
7 is what the students use.  This is not their cafeteria.  
8 They have three demonstration areas.  Everybody's got a 
9 microwave and stove.

10         Q.   So maybe we can just kind of fast forward 
11 through this, because we're getting close to the end of 
12 the day.  
13         A.   Yes.  
14         Q.   Is there anything else that you would want 
15 to point out as we go through this?
16         A.   Just this hallway.  It's -- that's a 
17 wide-open hallway.  Very nice, lit up very well.
18         Q.   Their library?
19         A.   Their library.  They call it a media 
20 center.
21         Q.   Okay.  And then anything else before the 
22 end?
23         A.   Just click around.  Yes.  The -- it'll 
24 come up here.  They have a -- should I say there's 
25 their courtyard, and then the next few shots will show 
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1 their Husky Joe's Cafe, which is basically a 
2 coffee/swag shop.  
3         Q.   Okay.  And then are we almost done?
4         A.   Yes.
5         Q.   Okay.  
6              MS. GEBHARDT:  We have one more, Your 
7 Honor, and then the final video.  I'm trying to get 
8 done by 5:00.  
9              THE COURT:  No problem.  

10         Q.   (BY MS. GEBHARDT)  Can you tell those of 
11 us unfamiliar with the term "swag" what you meant by 
12 that?
13         A.   Yes.  Swag -- well, I can relate it to my 
14 college had a book store that they sold all of their 
15 Hastings College gear in, sweaters and water bottles 
16 and key chains and whatnot of Hastings College, and 
17 Battle Mountain High School had that same kind of deal 
18 set up in their school.  I just -- it was surprising, 
19 'cause I've never seen that with a high school.  
20 They've got water bottles and hoodies and all this 
21 other stuff.
22         Q.   All right.  So where are we going now, 
23 Mr. Welsh?
24         A.   This is Kim.
25              MS. GEBHARDT:  Your Honor, I move for 
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1 admission of Battle Mountain, 10407.  
2              MR. HEINKE:  No objection.  
3              THE COURT:  That will be admitted.  
4         Q.   (BY MS. GEBHARDT)  The last one is Kim, 
5 which is 10411.  
6         A.   Ready?  
7         Q.   Yep.  
8         A.   Okay.  Same, getting the area, 
9 establishing where exactly the town is.  And like I 

10 said, this is as far south and as far east you can go 
11 and still be in Colorado.
12         Q.   South of La Junta, north of Trinidad?
13         A.   South of La Junta, north of Trinidad.  
14 Again, these are typical homes.  I mean, it's just what 
15 you drive into.  So you see when you're in Kim, very 
16 small.  And extremely, extremely rural.  This is a 
17 drive-by of the school.  This is the back of the school 
18 by the gymnasium there.  This is the front of the 
19 school.  You notice there are three or four buildings 
20 you drive by.  One's elementary, one's a middle 
21 school/high school, one is an activity center.  And 
22 this building is their ag building.  That's the sign 
23 right across the street from the high school, 
24 establishing shot just showing you where you are.  
25              And this is their gym.  One thing that you 
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1 notice when -- right when you get into the gym is the 
2 bleachers are very, very steep.  They're very old, 
3 wood, and difficult for people to get around on.  
4 There's no handrails, things like that.  
5         Q.   Showing some of their pride?
6         A.   Yes.  They're very proud of what they're 
7 able to do academically.
8         Q.   Where are we now?
9         A.   This is their football and track.  A lot 

10 of dead grass.  A lot of weeds popping up in the middle 
11 of their clay.
12         Q.   The hurdles?
13         A.   Their hurdles.  Their stands just on the 
14 other side of a graveyard.
15         Q.   What are we looking at now?
16         A.   These are power lines that run right 
17 through the middle of the track and field.
18         Q.   And now?
19         A.   This -- that's just beyond their baseball 
20 field.
21         Q.   What's this?
22         A.   This is their baseball field.  And I got 
23 to say that I'm a baseball guy, so there are -- 
24         Q.   You have lots of shots of the baseball 
25 field?
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1         A.   Some shots of the baseball field.  I know 
2 what a good baseball field looks like, and I 
3 thought -- I was a little amazed what this one looks 
4 like.  This is their dugouts.
5         Q.   Bases?
6         A.   Yeah.  I was just getting artsy with that 
7 one.  In the infield -- you don't typically see that 
8 many weeds in the infield.
9         Q.   So where are we now?

10         A.   This is the outside of the elementary.  
11 Still the outside of the elementary.
12         Q.   You can just keep going.  
13         A.   Yep.
14         Q.   Inside of the elementary?
15         A.   Yep.  This is -- these are books that 
16 I -- I found in their library in the elementary there.
17         Q.   Classroom?
18         A.   Classroom.  Desks.  These are their fire 
19 alarms that are triggered manually.  And there's 
20 nothing automatic about them.  They don't notify 
21 anybody of anything elsewhere, just flips a siren 
22 inside of the school.  This is their H1N1 quarantine, a 
23 bunch of filing cabinets stacked up near a door 
24 entrance.  All of their grades in the elementary are 
25 combined, so you get kinder-first, second-third, 
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1 fourth-fifth type of thing.  This is the outside of 
2 their activity center.  And -- 
3         Q.   Is it your understanding whether that was 
4 open?
5         A.   The activity center was not open.  They 
6 had some physical plant issues with some trusses, steel 
7 beams at the top that were not stable enough, so they 
8 have it shut down right now.  And it's in the middle of 
9 the campus.  And they just don't allow students to use 

10 it.  Or the community.  
11              This is the outside of the high school.  
12 And this is their auditorium.  Pretty nice for a small 
13 school.  Just because it has it, I would say.
14         Q.   Just a shot of a ceiling?
15         A.   Shot of the ceiling.
16         Q.   Another classroom?
17         A.   This is the high school library.  And 
18 they've got four computers in there that are pretty 
19 old.  They still take floppy disks.  Not 5 1/2-inch, 
20 but 3 1/2.  VHS's.  I didn't see any VHS from the 2000s 
21 in there.  Close-up shot of a floppy.  This is the TV 
22 that they use to view the VHS tapes.  
23              The vo-ag building here.  The one thing 
24 that I really noticed about this building was just how 
25 old everything was inside.  I can understand it being, 
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1 you know, a little dusty, a little dirty in there, 
2 'cause it is a shop, but the amount of clutter and just 
3 the lack of up-to-date equipment was really what caught 
4 my eye when I was in there.  
5              This is the high school fire alarm.  
6 That's the switch that activates it.  Superintendent 
7 there.  These are their buses.  They don't have actual 
8 school buses, they use Suburbans.  And I think that's 
9 the end.  

10              MS. GEBHARDT:  So, Your Honor, what we 
11 have to close out the day is kind of a montage of all 
12 of this.  First I need to move for 10411.  
13              MR. HEINKE:  No objection, Your Honor.  
14              THE COURT:  10411 will be admitted.  
15              MS. GEBHARDT:  I think because of the fact 
16 that it's the end of the day, we've reached an 
17 agreement with the state that there's some text in the 
18 video that we're just going to fast forward through, 
19 the stuff that they -- we've already worked out in 
20 advance what they don't object to, which is CDE data 
21 and observational data.  So -- 
22              MR. HEINKE:  That's fair, Your Honor.  And 
23 I'm hoping -- I think we all have the same 
24 understanding of what the data is.  I may have to just 
25 make an objection here or there.  
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1              THE COURT:  All right.  Thank you.  
2              MS. GEBHARDT:  Okay.  And is it all right 
3 if we just play as it is, with the music?  
4              MR. HEINKE:  Yes.  
5              MS. GEBHARDT:  This is Stefan's senior 
6 project, so I don't think we want that.  So start past 
7 that.  
8         Q.   (BY MS. GEBHARDT)  So, Stefan, what are we 
9 about to see?

10         A.   This is a project that I put together for 
11 an independent study, and I just -- it's just a 
12 combination of what you saw, some of the better shots.
13         Q.   Okay.  And you know when to fast forward 
14 as best you can?  
15         A.   Sure.
16         Q.   Okay.  
17              (Whereupon, Exhibit 10406 was played in 
18 open court.)
19              MR. HEINKE:  Your Honor, this was --  
20 sorry.  This text was one of the -- the objectionable 
21 portions, just for the record.    
22              THE COURT:  Okay.  Thank you.  
23              MS. GEBHARDT:  Sorry.  
24              MR. HEINKE:  It's okay.  
25              MS. GEBHARDT:  We'll do our best to get 
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1 through this.  Keep going.  This one goes fast.  
2              MR. HEINKE:  Your Honor, for the record -- 
3              THE WITNESS:  Sorry.  
4              MS. GEBHARDT:  There you go.  
5              MR. HEINKE:  And that's another one of the 
6 objectionable --
7              THE COURT:  Any of the text is?  
8              MS. GEBHARDT:  And we'll just do a 
9 stipulation to that.  

10              THE WITNESS:  Okay.  I can just let it?  
11              MS. GEBHARDT:  Yes.  
12              THE WITNESS:  Okay.  
13              MR. HEINKE:  Yeah, that's a part that's 
14 objectionable.  
15              MS. GEBHARDT:  Yeah, so go through.  
16              THE WITNESS:  Yeah.  
17              MS. GEBHARDT:  Okay.  You can keep going.  
18 Keep going.  
19              THE WITNESS:  Luckiest shot ever.  
20              MS. GEBHARDT:  Okay.  Fast forward.  
21              MR. HEINKE:  So if we could move past 
22 this.  Okay.  
23              MS. GEBHARDT:  Stop it there.  So, Your 
24 Honor, that's the end of the video.  With an agreement 
25 with the state, we will redact out the words that we've 
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1 agreed on.  And so we would move for admission of 
2 10406, but we'll make sure that the state agrees 
3 with -- we'll work with them on the redacted version.  
4              THE COURT:  All right.  So 10406, redacted 
5 version, will be admitted.  
6              MS. GEBHARDT:  And then if it's all right 
7 with Your Honor, Mr. Heinke says he has like less than 
8 five minutes of cross, and we can finish this witness 
9 and be done for the day.  Is that all right?  

10              THE COURT:  That's fine, uh-huh.  Do you 
11 have any direct?  
12              MR. HINOJOSA:  No questions, Your Honor.  
13              MR. HEINKE:  Thank you, Your Honor.  
14                    CROSS-EXAMINATION
15 BY MR. HEINKE:
16         Q.   Thank you, Mr. Welsh.  Just some brief 
17 questions for you.  We saw in the video you visited 
18 Battle Mountain High School; is that correct?
19         A.   Yes.
20         Q.   You didn't visit any other schools in that 
21 district, did you?
22         A.   No.
23         Q.   And are you aware that Battle Mountain 
24 High School's district is not a plaintiff in this case?  
25         A.   I was not aware.
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1         Q.   Okay.  You also visited Eads, and I 
2 believe you testified that's on the eastern plains, 
3 correct?
4         A.   Yes.
5         Q.   You visited that because it was on your 
6 way back to college?
7         A.   Yes.
8         Q.   Do you recall about how many students are 
9 in Eads?

10         A.   Like the whole district, or -- 
11         Q.   Correct.  
12         A.   I'm not sure.
13         Q.   Okay.  How many school buildings did you 
14 see in Eads?
15         A.   I saw five.
16         Q.   Okay.  And are you aware that Eads is not 
17 a plaintiff in this case?
18         A.   I was not sure.
19         Q.   All right.  I think you also visited Kim, 
20 and that's also on the eastern plains?
21         A.   Yes.
22         Q.   That was also on your way back to college?
23         A.   Yes.
24         Q.   Do you recall how many students roughly go 
25 to school in Kim?
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1         A.   No.  But I remember the superintendent -- 
2         Q.   And if I -- 
3         A.   Okay.
4         Q.   Not to interrupt -- 
5         A.   It's cool.  I understand.
6         Q.   All right.  
7         A.   No.
8         Q.   Do you recall how many school buildings 
9 you saw?

10         A.   Four.
11         Q.   Okay.  And I believe Kim was -- there was 
12 a shot that they were the 2009 state academic 
13 champions, is that your recollection?
14         A.   Yes.
15         Q.   And are you aware that Kim is not a 
16 plaintiff in this case?
17         A.   I wasn't sure at the time, no.
18         Q.   Okay.  You also visited Creede?
19         A.   Yes.
20         Q.   You visited North Conejos?
21         A.   Yes.
22         Q.   And there you filmed the alternative high 
23 school; is that correct?
24         A.   Yeah.
25         Q.   That's not the only school building in the 
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1 district, correct?
2         A.   No.
3         Q.   Do you recall how many other school 
4 buildings there were in the district?
5         A.   No, not off the top of my head.
6         Q.   All right.  You also visited Center 
7 specifically for this project?
8         A.   Yes.
9         Q.   You also visited there a number of times, 

10 and grew up there, of course?
11         A.   Of course.
12         Q.   Are you aware that Center's getting a 
13 brand-new school?
14         A.   Yes.
15         Q.   That's going to be paid for mostly by the 
16 state?
17         A.   Yes.
18         Q.   How much time would you say you spent at 
19 Battle Mountain High School?
20         A.   It probably took me two-and-a-half or 
21 three hours to get around it.
22         Q.   How about in Eads?
23         A.   Eads, it took me maybe an hour, hour and a 
24 half.
25         Q.   Okay.  How about Kim?
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1         A.   Kim, it was probably, you know, same, hour 
2 and a half.  Something like that.
3         Q.   How about Creede?
4         A.   It was about the same, hour and a half.
5         Q.   Okay.  It may be the same answer, but how 
6 about North Conejos?
7         A.   That was shorter.  Significantly shorter.
8         Q.   Rough ballpark?
9         A.   I'd say 40 minutes.

10         Q.   How about Center?  And, again, 
11 specifically for this project.  
12         A.   Center for this project was probably an 
13 hour.  
14         Q.   And just so the record's clear, I want to 
15 quickly run through the other plaintiffs in the case to 
16 confirm that you didn't visit any of these districts.  
17 You didn't go to Jefferson County?
18         A.   No.
19         Q.   You didn't go to Aurora?
20         A.   No.
21         Q.   You didn't go to Colorado Springs  
22 District 11?
23         A.   No.
24         Q.   You did not go to Bethune?
25         A.   No.
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1         Q.   You didn't go to Alamosa?
2         A.   No.
3         Q.   You didn't go to Centennial?
4         A.   No.
5         Q.   You didn't go to Del Norte?
6         A.   No.
7         Q.   You didn't go to Moffat School District in 
8 the San Luis Valley?
9         A.   No.

10         Q.   You didn't go to the other Moffat out in 
11 Craig, Colorado?
12         A.   No.  I don't know where that is.
13         Q.   Okay.  You didn't go to Monte Vista School 
14 District?
15         A.   No.
16         Q.   You didn't go to Mountain Valley School 
17 District?
18         A.   No.
19         Q.   You did not go to Sanford School District?
20         A.   No.
21         Q.   You did not go to Sangre de Cristo School 
22 District?
23         A.   No.
24         Q.   You did not go to Sargent School District?
25         A.   No.
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1         Q.   You did not go to Sierra Grande School 
2 District?
3         A.   No.
4         Q.   You didn't go to South Conejos School 
5 District?
6         A.   No.
7         Q.   You didn't go to Montezuma-Cortez School 
8 District?
9         A.   No.

10         Q.   Pueblo 60?
11         A.   No.
12         Q.   You did not go to Adams 14?
13         A.   No.
14         Q.   You didn't go to Boulder Valley?
15         A.   No.
16         Q.   You didn't go to Denver Public Schools?
17         A.   No.
18         Q.   You didn't go to Pueblo 70 Public Schools?
19         A.   No.
20         Q.   You didn't go to Woodlin School District?
21         A.   No.
22         Q.   You did not go to Mapleton School 
23 District?
24         A.   No.
25         Q.   You didn't go to Sheridan School District?
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1         A.   No.
2         Q.   You did not go to Greeley School District?
3         A.   No.  
4         Q.   And you did not go to Rocky Ford School 
5 District?
6         A.   No.  
7              MR. HEINKE:  Just one brief moment, Your 
8 Honor.    
9              THE COURT:  Yes.  

10              (Discussion off the record between      
11 Mr. Heinke, Ms. Markel, Mr. Fero, and Ms. Weston.) 
12              MR. HEINKE:  No further questions.  Thank 
13 you, Mr. Welsh.  
14              MS. GEBHARDT:  One quick redirect?  
15              THE COURT:  Yes.  
16                   REDIRECT EXAMINATION
17 BY MS. GEBHARDT:
18         Q.   Mr. Welsh, you had testified on your 
19 direct that when you were in Center, you traveled 
20 around to different rural high schools when you played 
21 sports?
22         A.   Yes.
23         Q.   And the pictures that you depicted from 
24 the rural districts here were similar to what you 
25 encountered when you played in other rural districts in 
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1 Colorado?

2         A.   Every single time, yeah.  

3              MS. GEBHARDT:  Okay.  Thanks.  

4              THE COURT:  Any recross?  

5              MR. HEINKE:  No, Your Honor.  Thank you.  

6              THE COURT:  Thank you, Mr. Welsh.  You may 

7 step down.  Thank you.  Start 8:30 tomorrow, is that -- 

8              MR. KAWANABE:  Your Honor, I don't know 

9 how long Professor Levin will be.  So Professor Levin 

10 is like Professor Barnett.  We can start at 8:30 just 

11 in case.  We have three witnesses for tomorrow.  

12              THE COURT:  8:30 good?  

13              MS. GEBHARDT:  Sure.  

14              THE COURT:  Okay.  We'll start at 8:30 

15 tomorrow then.  Thank you.  

16              WHEREUPON, the within proceedings were 

17 adjourned at the approximate hour of 5:10 p.m. on the 

18 16th day of August, 2011.

19                   *     *     *     *     *   

20

21                   

22                   

23                   

24                   

25                   
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